Chapter 2: The Price of Living in a Democratic Society:  
The Eminent Domain Power & the Public Use Requirement

DISCUSSION QUESTIONS

2.01:  The government typically uses its eminent domain power to purchase land to build schools, roads, and other government public works projects.  Why do we allow the government to force parties to sell it property?  Why not make the government bargain with the current owner like any other party that wishes to purchase land?

2.02:  The courts have read the “just compensation” language of the Fifth Amendment to require that the government pay fair market value for any property it purchases using the Eminent Domain power.  If the property owner is receiving a fair price, why do we need any limits on the government’s ability to exercise Eminent Domain?  How is the property owner harmed?

2.03:  What might “public use” mean as it is used in the Fifth Amendment?  Why is this particular limitation placed on the government’s ability to force owners to sell their property?
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HAWAII HOUSING AUTHORITY v. MIDKIFF

467 U.S. 229 (1984)

Justice O’CONNOR delivered the opinion of the Court. These cases present the question whether the Public Use Clause of [the Fifth] Amendment, made applicable to the States through the Fourteenth Amendment, prohibits the State of Hawaii from taking, with just compensation, title in real property from lessors and transferring it to lessees in order to reduce the concentration of ownership of fees simplea in the State. We conclude that it does not.

I.  A.  The Hawaiian Islands were originally settled by Polynesian immigrants from the western Pacific. These settlers developed an economy around a feudal land tenure system in which one island high chief, the ali’i nui, controlled the land and assigned it for development to certain subchiefs. The subchiefs would then reassign the land to other lower ranking chiefs, who would administer the land and govern the farmers and other tenants working it. All land was held at the will of the ali’i nui and eventually had to be returned to his trust. There was no private ownership of land. 

 
Beginning in the early 1800’s, Hawaiian leaders and American settlers repeatedly attempted to divide the lands of the kingdom among the crown, the chiefs, and the common people. These efforts proved largely unsuccessful, however, and the land remained in the hands of a few. In the mid‑1960’s, after extensive hearings, the Hawaii Legislature discovered that, while the State and Federal Governments owned almost 49% of the State’s land, another 47% was in the hands of only 72 private landowners.  The legislature further found that 18 landholders, with tracts of 21,000 acres or more, owned more than 40% of this land and that on Oahu, the most urbanized of the islands, 22 landowners owned 72.5% of the fee simple titles. The legislature concluded that concentrated land ownership was responsible for skewing the State’s residential fee simple market, inflating land prices, and injuring the public tranquility and welfare.


To redress these problems, the legislature … considered requiring large landowners to sell lands which they were leasing to homeowners. However, the landowners strongly resisted this scheme, pointing out the significant federal tax liabilities they would incur. Indeed, the landowners claimed that the federal tax laws were the primary reason they previously had chosen to lease, and not sell, their lands. Therefore, to accommodate the needs of both lessors and lessees, the Hawaii Legislature enacted the Land Reform Act of 1967 (Act), which created a mechanism for condemning residential tracts and for transferring ownership of the condemned fees simple to existing lessees. By condemning the land in question, the Hawaii Legislature intended to make the land sales involuntary, thereby making the federal tax consequences less severe while still facilitating the redistribution of fees simple. 

 
Under the Act’s condemnation scheme, tenants living on single‑family residential lots within developmental tracts at least five acres in size are entitled to ask the Hawaii Housing Authority (HHA) to condemn the property on which they live. When 25 eligible tenants,1 or tenants on half the lots in the tract, whichever is less, file appropriate applications, the Act authorizes HHA to hold a public hearing to determine whether acquisition by the State of all or part of the tract will “effectuate the public purposes” of the Act. If HHA finds that these public purposes will be served, it is authorized to designate some or all of the lots in the tract for acquisition. It then acquires, at prices set either by condemnation trial or by negotiation between lessors and lessees,2 the former fee owners’ full “right, title, and interest” in the land. 

 
After compensation has been set, HHA may sell the land titles to tenants who have applied for fee simple ownership. HHA is authorized to lend these tenants up to 90% of the purchase price, and it may condition final transfer on a right of first refusal for the first 10 years following sale.  If HHA does not sell the lot to the tenant residing there, it may lease the lot or sell it to someone else, provided that public notice has been given. However, HHA may not sell to any one purchaser, or lease to any one tenant, more than one lot, and it may not operate for profit.  In practice, funds to satisfy the condemnation awards have been supplied entirely by lessees. … 


B.  In April 1977, HHA held a public hearing concerning the proposed acquisition of some of appellees’ lands. HHA made the statutorily required finding that acquisition of appellees’ lands would effectuate the public purposes of the Act. [Subsequently,] appellees filed suit, … asking that the Act be declared unconstitutional….  The District Court … [held] the [relevant] portion of the Act constitutional under the Public Use Clause. … 

 
The Court of Appeals for the Ninth Circuit reversed. … It found that the transfers contemplated by the Act were unlike those of takings previously held to constitute “public uses” by this Court [and] concluded that the Act was simply “a naked attempt on the part of the state of Hawaii to take the private property of A and transfer it to B solely for B’s private use and benefit.” … [T]his Court noted probable jurisdiction. We now reverse. …

III.  A.  The starting point for our analysis of the Act’s constitutionality is the Court’s decision in Berman v. Parker, 348 U.S. 26 (1954). In Berman, the Court held constitutional [a federal statute that] provided both for the comprehensive use of the eminent domain power to redevelop slum areas and for the possible sale or lease of the condemned lands to private interests. In discussing whether the takings authorized by that Act were for a “public use,” the Court stated:

We deal … with what traditionally has been known as the police power. An attempt to define its reach or trace its outer limits is fruitless, for each case must turn on its own facts. The definition is essentially the product of legislative determinations addressed to the purposes of government, purposes neither abstractly nor historically capable of complete definition. Subject to specific constitutional limitations, when the legislature has spoken, the public interest has been declared in terms well‑nigh conclusive. In such cases the legislature, not the judiciary, is the main guardian of the public needs to be served by social legislation, whether it be Congress legislating concerning the District of Columbia ... or the States legislating concerning local affairs.... This principle admits of no exception merely because the power of eminent domain is involved.... 

The Court explicitly recognized the breadth of the principle it was announcing, noting:

Once the object is within the authority of Congress, the right to realize it through the exercise of eminent domain is clear. For the power of eminent domain is merely the means to the end.... Once the object is within the authority of Congress, the means by which it will be attained is also for Congress to determine. Here one of the means chosen is the use of private enterprise for redevelopment of the area. Appellants argue that this makes the project a taking from one businessman for the benefit of another businessman. But the means of executing the project are for Congress and Congress alone to determine, once the public purpose has been established. 

The “public use” requirement is thus coterminous with the scope of a sovereign’s police powers.

 

There is, of course, a role for courts to play in reviewing a legislature’s judgment of what constitutes a public use, even when the eminent domain power is equated with the police power.  But the Court in Berman made clear that it is “an extremely narrow” one. … The Berman Court also cited to U.S. ex rel. TVA v. Welch, 327 U.S. 546, 552 (1946), which emphasized that 

[a]ny departure from this judicial restraint would result in courts deciding on what is and is not a governmental function and in their invalidating legislation on the basis of their view on that question at the moment of decision, a practice which has proved impracticable in other fields. 

In short, the Court has made clear that it will not substitute its judgment for a legislature’s judgment as to what constitutes a public use “unless the use be palpably without reasonable foundation.” U.S. v. Gettysburg Electric R. Co., 160 U.S. 668, 680 (1896).

 

To be sure, the Court’s cases have repeatedly stated that “one person’s property may not be taken for the benefit of another private person without a justifying public purpose, even though compensation be paid.” Thompson v. Consolidated Gas Corp., 300 U.S. 55, 80 (1937). … But where the exercise of the eminent domain power is rationally related to a conceivable public purpose, the Court has never held a compensated taking to be proscribed by the Public Use Clause. 



On this basis, we have no trouble concluding that the Hawaii Act is constitutional. The people of Hawaii have attempted, much as the settlers of the original 13 Colonies did,5 to reduce the perceived social and economic evils of a land oligopoly traceable to their monarchs. The land oligopoly has, according to the Hawaii Legislature, created artificial deterrents to the normal functioning of the State’s residential land market and forced thousands of individual homeowners to lease, rather than buy, the land underneath their homes. Regulating oligopoly and the evils associated with it is a classic exercise of a State’s police powers. We cannot disapprove of Hawaii’s exercise of this power.

 
Nor can we condemn as irrational the Act’s approach to correcting the land oligopoly problem. The Act presumes that when a sufficiently large number of persons declare that they are willing but unable to buy lots at fair prices the land market is malfunctioning. When such a malfunction is signalled, the Act authorizes HHA to condemn lots in the relevant tract. The Act limits the number of lots any one tenant can purchase and authorizes HHA to use public funds to ensure that the market dilution goals will be achieved. This is a comprehensive and rational approach to identifying and correcting market failure.


Of course, this Act, like any other, may not be successful in achieving its intended goals. But “whether in fact the provision will accomplish its objectives is not the question: the [constitutional requirement] is satisfied if ... the ... [state] Legislature rationally could have believed that the [Act] would promote its objective.” Western & Southern Life Ins. Co. v. State Bd. of Equalization, 451 U.S. 648, 671‑672 (1981). When the legislature’s purpose is legitimate and its means are not irrational, our cases make clear that empirical debates over the wisdom of takings—no less than debates over the wisdom of other kinds of socioeconomic legislation—are not to be carried out in the federal courts. Redistribution of fees simple to correct deficiencies in the market determined by the state legislature to be attributable to land oligopoly is a rational exercise of the eminent domain power. Therefore, the Hawaii statute must pass the scrutiny of the Public Use Clause. 

    
B.  The Court of Appeals read our cases to stand for a much narrower proposition. First, it read our “public use” cases, especially Berman, as requiring that government possess and use property at some point during a taking. Since Hawaiian lessees retain possession of the property for private use throughout the condemnation process, the court found that the Act exacted takings for private use. Second, it determined that these cases involved only “the review of ... congressional determination[s] that there was a public use, not the review of ... state legislative determination[s].” Because state legislative determinations are involved in the instant cases, the Court of Appeals decided that more rigorous judicial scrutiny of the public use determinations was appropriate. The court concluded that the Hawaii Legislature’s professed purposes were mere “statutory rationalizations.”  We disagree….


The mere fact that property taken outright by eminent domain is transferred in the first instance to private beneficiaries does not condemn that taking as having only a private purpose. The Court long ago rejected any literal requirement that condemned property be put into use for the general public. “It is not essential that the entire community, nor even any considerable portion, ... directly enjoy or participate in any improvement in order [for it] to constitute a public use.” Rindge Co. v. Los Angeles, [262 U.S. 700, 707 (1923)]. … As the unique way titles were held in Hawaii skewed the land market, exercise of the power of eminent domain was justified. The Act advances its purposes without the State’s taking actual possession of the land. In such cases, government does not itself have to use property to legitimate the taking; it is only the taking’s purpose, and not its mechanics, that must pass scrutiny under the Public Use Clause.


Similarly, the fact that a state legislature, and not the Congress, made the public use determination does not mean that judicial deference is less appropriate.7 Judicial deference is required because, in our system of government, legislatures are better able to assess what public purposes should be advanced by an exercise of the taking power. State legislatures are as capable as Congress of making such determinations within their respective spheres of authority.  Thus, if a legislature, state or federal, determines there are substantial reasons for an exercise of the taking power, courts must defer to its determination that the taking will serve a public use.

IV.
The State of Hawaii has never denied that the Constitution forbids even a compensated taking of property when executed for no reason other than to confer a private benefit on a particular private party. A purely private taking could not withstand the scrutiny of the public use requirement; it would serve no legitimate purpose of government and would thus be void. But no purely private taking is involved in these cases. The Hawaii Legislature enacted its Land Reform Act not to benefit a particular class of identifiable individuals but to attack certain perceived evils of concentrated property ownership in Hawaii—a legitimate public purpose. Use of the condemnation power to achieve this purpose is not irrational. Since we assume for purposes of these appeals that the weighty demand of just compensation has been met, the requirements of the Fifth and Fourteenth Amendments have been satisfied. Accordingly, we reverse the judgment of the Court of Appeals, and remand these cases for further proceedings in conformity with this opinion.  
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DISCUSSION QUESTIONS

2.04:    What is the State of Hawaii trying to accomplish with the program at issue in Midkiff?  Try to make arguments both for and against the proposition that the program is a public use.  Does the program seem to fit within the purposes of the Eminent Domain power?

2.05:  The Supreme Court makes clear in Midkiff that it does not see its job as determining whether the state’s program is the best (or even a particularly good) way to achieve its goals.  Why shouldn’t the Supreme Court strike down a state exercise of Eminent Domain that is unlikely to achieve its stated ends? 
2.06:  Note the reference to the reordering of property rights after the American Revolution in footnote 5 (S24) Assuming that Justice O’Connor got the information in the footnote from the lawyers for the state of Hawaii, why do you suppose those attorneys used valuable space in their briefs to give the Court a history lesson?
2.07:  Midkiff says that a government’s exercise of the Eminent Domain power will not violate the Public Use requirement if it is “rationally related to a conceivable state purpose.”   Apply this “rational basis” test to: 
(a) The facts of Midkiff  itself.

(b) Review Problem 2A below.
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REVIEW PROBLEM 2A
2A. The Texas legislature determines that the Texan virtues of Courage, Forthrightness and Moral Strength are disappearing, harming the welfare of the people of Texas.  It creates the Virtuous Texan Commission, which is empowered to choose three Texans each year who best embody the Texan Virtues.  The chosen Texans will be authorized to select private property in the state worth up to $500,000, which the state will purchase for them at market value.  Do these purchases violate the Public Use requirement?
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Poletown Neighborhood Council v. City of Detroit

304 N.W.2d 455 (Mich. 1981)

Ryan J., Dissenting: [Facts Only] The controversy arises in the context of economic crisis. … Unemployment in the state of Michigan is at 14.2%.  In the City of Detroit it is at 18%, and among black citizens it is almost 30%.  The high cost of doing business in Michigan generally has driven many manufacturers out of this state and to the so‑called sunbelt states on a continuing basis during the past several years. Nowhere is the exodus more steady or more damaging than from the Metropolitan Detroit area. … [T]he Chrysler Corporation, headquartered in Detroit, is “on the ropes” … [and] the Ford Motor Company, the American Motors Corporation and the General Motors Corporation have all, within days, reported for the previous year the largest financial losses in their histories.  … [O]verseas automobile manufacturing competition … is largely accountable for domestic automobile industry losses.  To meet that competition, domestic manufacturers are finding it necessary to construct new manufacturing facilities in order to build redesigned, lighter and more economical cars.  That means new factories and new factory locations. …

 
It was in this economic context, fueled with talk of removal of its long‑established … manufacturing operations from the Detroit area and the construction of a new 3‑million‑ square‑foot plant in a sunbelt state, that in 1980 General Motors made its first overture to the City of Detroit about finding a suitable plant site in the city. … [T]he removal by General Motors of its Cadillac manufacturing operations to a more favorable economic climate would mean the loss to Detroit of at least 6,000 jobs as well as the concomitant loss of literally thousands of allied and supporting automotive design, manufacture and sales functions.  There would necessarily follow, as a result, the loss of millions of dollars in real estate and income tax revenues.  The darkening picture was made even bleaker by the … city's continuing loss of its industrial base and the decline of its population. …

 
Thus it was to a city with its economic back to the wall that General Motors presented its highly detailed “proposal” for construction of a new plant in a "green field" location in the City of Detroit.  … The corporation told the city that it must find or assemble a parcel 450 to 500 acres in size with access to long‑haul railroad lines and a freeway system with railroad marshalling yards within the plant site.  … Unquestionably cognizant of its immense political and economic power, General Motors also insisted that it must receive title to the assembled parcel by May 1, 1981.

 
In a most impressive demonstration of governmental efficiency, the City of Detroit set about its task of meeting General Motors' specifications.  Nine possible sites were identified and suggested to General Motors.  Only one was found adequate: a parcel consisting of 465 acres … that has come to be known as Central Industrial Park (CIP).

 
In July, 1980, the general outlines of the proposal to condemn property to meet General Motors' demands were submitted to the Detroit Common Council, which promptly approved the boundaries of CIP.  The city had already begun to purchase property in contemplation of CIP's establishment. … On September 30, 1980, the completed project plan was approved by the Detroit Economic Development Corporation.  Two weeks later a public hearing was held on the then proposed CIP and the next day, October 15, 1980, the Environmental Impact Statement was issued.  On October 29, 1980 the Detroit Community and Economic Development Department … sent a letter to the Detroit Common Council recommending that the council approve the project plan with suggested amendments…. Two days later, the council followed the recommendation, passed a resolution approving the project plan with minor modifications, and declared in the resolution “that said project constitutes a public purpose” and “is hereby determined to be for the use and benefit of the public”.  On November 3, 1980 the mayor of the City of Detroit signed the resolution.
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DISCUSSION QUESTIONS

2.08.  Apply the “rational basis” test from Midkiff to the facts of Poletown.

2.09.  The Poletown majority found the actions of the City of Detroit to be a public use, repeatedly making two points that could be viewed as legal tests (versions of which are used by several other states):

(a) The public was the ‘primary beneficiary” of the use of Eminent Domain and the private benefit [to GM] was merely “incidental;” and

(b) The public benefit was “clear and significant.”

(i) “clear” as opposed to “speculative”


(ii) “significant” as opposed to “marginal”
Apply these two formulations to the facts of Midkiff.  
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REVIEW PROBLEM 2B
2B. Santa Elisa is a sprawling city of 800,000 people. The city was losing revenue because many consumers who once shopped regularly at older shopping centers within the city limits were now primarily shopping at newer suburban malls.  

In response, the city set up a program called “Taking Action For Urban Revival & Improvement” (TAFURI).  Pursuant to TAFURI, developers submit plans to the city for the creation of new shopping/ residential complexes on the sites of the older shopping centers.  If the city council approves one of these plans, the city uses its eminent domain power to purchase the necessary land.  It then leases the land to the developer for a negotiated flat annual rental fee.  Thus, under TAFURI, the risk that the new complexes are unprofitable falls on the developers.  However, if the complexes are very successful, the developers can reap great profits. 

Under TAFURI, the city council approved a plan to purchase and replace the Ocean Crystal Shopping Center (OCSC), which had lost many of its customers when a new freeway rerouted traffic off the nearby streets. The owners of OCSC claim that the city’s use of Eminent Domain to purchase their property violates the Public Use Clause of the state constitution. Assume that the state in question follows the majority opinion in Poletown.  

(i) Identify facts in the problem that are different from those in Poletown and be prepared to argue whether those facts should affect the outcome.

(ii) Apply the legal standards from Poletown described in DQ2.09 to the problem.
DISCUSSION QUESTIONS

2.10:  In overruling Poletown, the Michigan Supreme Court in Hatchcock articulates three “situations” in which property acquired through Eminent Domain can legitimately end up in private hands.  Try to explain each situation in your own words.  What is the justification for each situation?  

2.11:  The Michigan Supreme Court clearly believed that, under its Hatchcock analysis, there would have been no Public Use on the facts of Poletown.  What would be the results if you applied this analysis to the facts of Midkiff?
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REVIEW PROBLEM 2C
2C.  Discuss whether, in the following scenario, the city’s use of Eminent Domain would violate the Public Use Clause of the state constitution under the legal standards from Hatchcock:  Vinclair Heights is a run-down neighborhood in the city of Kirkland.  Although almost all the buildings in the neighborhood contain functioning businesses and residences, the streets are home to the highest rate of prostitution and drug-related crime in the city.
  The city would like to open a drug rehabilitation center in Vinclair Heights, but cannot afford to do so.


David runs “Magic Mirror,” a chain of private drug rehabilitation centers. He has tried unsuccessfully for several years to purchase land in Vinclair Heights to open a center.  David recently proposed to the city that it use its Eminent Domain power to purchase an appropriate lot in Vinclair Heights and resell it to him (at fair market value) to open a Magic Mirror center.  He suggested six possible sites, each of which covered twelve square city blocks.  The city agreed to the proposal, choosing the suggested site that was furthest from any school and that had the highest crime rate. 
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DISCUSSION QUESTIONS

2.12: What results if you apply the following to the facts of Kelo?


(a) The rational basis test from Midkiff.


(b) The Poletown tests described in DQ 2.09.


(c) The analysis from Hatchcock.
2.13:  The Supreme Court majority says in Kelo that it will give legislatures “broad latitude in determining what public needs justify the use of the takings power.” (top of P177)  What arguments do you see that support this kind of deference to the legislature?  What are the dangers of this approach?

2.14.  What limits does the majority suggest there might be to its deferential approach to public use?  What limits does Justice Kennedy suggest in his concurrence?  Why is this concurrence particularly important?
REVIEW PROBLEM 2D
2D. Discuss whether the following proposed use of Eminent Domain violates the Public Use Clause of the federal constitution: The City of Browder was developing a new art museum on a large waterfront parcel it had owned for a long time. Directly inland from the museum site was Old Grantham, a slightly rundown neighborhood containing some warehouses, some shabby but fully-occupied apartment complexes, and a few small businesses, including a pawnshop and an adult bookstore. 

Dena is a developer famous for creating very successful urban mixed-use projects containing residences, offices, stores and restaurants.  Dena approached the Browder City Council with a proposal to develop a 24-square block section of Old Grantham into a mixed-use project similar to others she had built.  The City Council, thrilled to have improvements to the area adjoining the new museum, agreed to use its Eminent Domain power to purchase the land in question and then to resell it at market value to Dena, contingent on her building the proposed project.  
For purposes of class discussion, focus on whether anything in the facts here might trigger some form of heightened review under the Kelo majority and/or the Kennedy Concurrence.
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DISCUSSION QUESTIONS

2.15.  Justice O’Connor wrote the majority opinion in Midkiff.  How does she distinguish that case in her dissent in Kelo?  Is that distinction convincing?

2.16.  What approach to public use does Justice Thomas advocate in his dissent? What are the strengths and weaknesses of that approach?  Why does he believe that the interests of poorer citizens and people of color are particularly threatened by the majority’s approach?  Is this concern convincing?

2.17.  Explain the approach suggested by Professor Merrill described in note 5 (P196).  How would Kelo and Poletown be resolved under his approach? What are the strengths and weakness of his approach compared to those used by the cases in this chapter?
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REVIEW PROBLEMS 2E-2J
2E. The Species Conservatory is a non-profit corporation that purchases land containing endangered species habitats and preserves the land in its natural state.  The public is not allowed access to these lands.  Only employees of the corporation may enter.  The state of Ecotopia wishes to use its Eminent Domain power to purchase several acres of land that constitutes a small part of the habitat of the endan​gered Mottled Moth and resell the land at market value to the Conservatory.  Discuss whether this purchase would vi​olate the Public Use requirement?

 2F. Matt owns a large ranch in Klaproth, a state in the Western United States.  Matt’s northern property line lies along the edge of the deep canyon of the Padgett River.  Until recently, the ranch was connected to public roads by an old bridge across the canyon.  Last year, an avalanche on the other side of the canyon destroyed the bridge and left Matt’s parcel landlocked.  

The public road on the south side of the river that is closest to the ranch is Winkel Drive, which runs from east to west about a half mile south of the ranch.  The land between the ranch and Winkel Drive is divided into several adjoining farms, each of which run all the way from the ranch to the road.  After the avalanche, the owners of several of these farms gave Matt temporary permission to cross their land to reach the road.  However, Matt was unsuccessful in his attempts to negotiate a permanent easement with any of the farmers.

Klaproth has a Private Eminent Domain (PED) statute that allows owners of landlocked parcels to use the state’s Eminent Domain powers to purchase an easement across a neighboring lot. Matt, properly employing the procedures laid out in PED, identified the most efficient route from the ranch to the road as lying across Vivian’s farm located at 10 Winkel Drive. Again pursuant to PED, Matt then brought an action in state court against Vivian to force the sale of an easement across her land.  

At trial, Vivian stipulated that Matt had correctly followed the statute, insofar as, under its terms: 

(i) he was entitled to use Eminent Domain; and 

(ii) her farm was the appropriate site for the easement.  

However, she argued that PED violated the Public Use Clause in the Klaproth State Constitution, because it authorized the use of the Eminent Domain power for a purely private purpose.  

Finding no relevant state precedent interpreting its Public Use Clause, the trial court agreed with Vivian, and struck down PED, noting that members of the public would never be allowed to use the resulting easement and that the easement was not part of a comprehensive development plan.  

On appeal, the state Court of Appeals reversed, arguing that courts should give deference to the legislature regarding the appropriate exercise of Eminent Domain.  It held that PED satisfied the state Public Use Clause because it created a sufficient public benefit by making landlocked parcels accessible and useful.  Vivian petitioned for review by the state Supreme Court.

The Klaproth Supreme Court granted review to decide the appropriate interpretation of the Public Use Clause in the Klaproth Constitution. Write drafts of the analysis sections of both a majority opinion and of a shorter dissent for the court deciding the appropriate standards for determining what constitutes a “public use” in the context of Eminent Domain and resolving this case under that standard.  Assume that the Court is bound by Vivian’s stipulations.  Assume that PED must satisfy the state Public Use Clause to be a valid exercise of state authority. 

2G.  Iglesias County recently announced a plan to use its Eminent Domain power to purchase thirty-six square blocks in a rundown urban industrial area and resell it to a successful local developer.  The developer has committed to build a new mixed-use shopping and residential complex on the designated site, which currently includes some non-operating factories and abandoned buildings. However, the site also includes a few viable well-kept holdings, including a two-story building owned by Sara Stotzky that has a profitable printing shop downstairs and Sara’s residence upstairs.

Sara sued in federal court, claiming that Iglesias County’s use of its Eminent Domain power to purchase her property violated the Public Use Clause of the U.S. Constitution.  The District Court entered judgment for the county, holding that the plan “clearly was rationally related to improving the economy and increasing housing opportunities.”  The trial judge refused to let Sara engage in discovery related to the motives of the County Commissioners or their relationship with the developer, stating, “I am not going to authorize a witch hunt on the basis of vague dicta in Kelo.” 

The Court of Appeals unanimously reversed, holding that, under the Kelo majority and Justice Kennedy’s concurrence, Sara was entitled to explore whether there was sufficient evidence of corruption or other improprieties to require the use of heightened scrutiny.  One judge issued a  concurrence, in which he first argued that the Kelo opinions gave lower courts too little guidance in Public Use cases, and then requested that the U.S. Supreme Court take the case to clarify when a court should use a legal test other than “rational basis” and what that test should be.

The U.S. Supreme Court granted Iglesias County’s petition for certiorari “to clarify the appropriate standards under the Public Use Clause for reviewing the use of the Eminent Domain power by a state or local government to transfer property from one private party to another.”  

Compose drafts of the analysis sections of both: 

(a) a majority opinion for the Court, determining the legal standards that should apply and defending your choice; and

(b) a shorter opinion arguing that the Court should apply different legal standards than those adopted by the majority and defending this position.  (If the result in this case under this test is the same as under the majority’s test, call this a concurrence; otherwise, call it a dissent.)

2H.  Discuss the factual and legal research you would need to do to advise Chris as to whether he should try to challenge the city’s exercise of its Eminent Domain power on Public Use grounds: Chris Chaykin is the CEO of Tuazon Toppings, a company that packages and transports ingredients used by independent pizzerias in several U.S. states.  Tuazon has recently increased its sales in the city of New Brittany and Chris has come to your firm regarding the company’s attempts to obtain adequate warehouse space in the city 
In March, Chris signed a contract of sale to purchase a six-acre lot from Steve Saperstein in a neighborhood called Emerald Hill.  Chris purchased the lot intending to replace the existing small buildings with a large state-of-the-art warehouse and distribution facility.  The lot is located near the intersection of two freeways and would be a great site for Tuazon.  

Last week New Brittany announced its intent to purchase a large section of the Emerald Hill neighborhood via Eminent Domain and resell it to private developers to create a new mall and some apartment complexes.   Unfortunately, the area that the city intends to purchase includes about 60% of the lot that Chris is buying, which was a surprise both to Chris and to Saperstein.  The remaining 40% of the lot would be of little use to Tuazon. 
2I.  Discuss whether, in the following scenario, the city’s planned use of Eminent Domain would violate the Public Use Clause of the state constitution under the legal standards from Hatchcock:  Last summer, Hurricane Ginny effectively immobilized the city of Lockhart.  The Basilisk River flooded several low-lying neighborhoods including Klein Valley, where many working class family homes and small businesses were left temporarily unusable. Moreover, significant medical problems stemming from the storm revealed that Lockhart badly needed additional hospitals.


A few months after the hurricane, members of the Lockhart City Council and of its Chamber of Commerce held a series of meetings that were not open to the press or to the public.  Subsequently, the participants in those meetings announced a new plan under which the City would use its Eminent Domain power to purchase 30 square blocks in Klein Valley.  About 65% of the area in question consists of small lots badly damaged by the flooding caused by the hurricane.  Pursuant to the plan, the City will resell this land at market value to the Marvolo Medical Care Corporation, which will then build a for-profit hospital on the site. 

2J. Discuss the factual and legal research you would need to do to advise the College of Phoenix regarding the two concerns (labelled i and ii) described below.  Assume Felix’s preliminary legal research is correct.  The two concerns would be weighted roughly equally, so allot your time accordingly (~10 minutes reading & 40 minutes writing).  Your firm sometimes represents the College of Phoenix, a private residential undergraduate institution located in the city of Bellatrix in the state of Sogol. Felix Foote, General Counsel for the College, is retiring and has asked you to help get things “in order” by taking care of the three pending legal concerns while the College searches for his replacement:

(i) Public Free Speech Access: Professor Tony Trelawney of the College’s Political Science Department hosted a conference on the campus last fall about racial issues and local government, at which some speakers addressed specific incidents that had occurred in Bellatrix.  As Felix put it, “It didn’t take a psychic to realize some of our neighbors would take umbrage at this.”  Protestors showed up to picket outside the campus building where the conference was being held, resulting in some clashes with College security personnel and a lot of unfavorable media attention.  While the College’s administrators ignored demands from local officials that Trelawney be fired, they were not happy to discover he was planning to host a similar conference again next fall.  The College wants to know if there’s a way for it to limit protest activities related to the Conference or even to exclude protestors completely. Felix’s preliminary legal research indicated that the state of Sogol follows the New Jersey precedents of Schmid and J.M.B.
(ii) Public Use Challenge to Eminent Domain. The city of Bellatrix recently announced plans to use its Eminent Domain power to purchase eight acres of land that it will resell to Hagrid Café, a well-known national company that runs night clubs and casinos across the U.S.  On the site, Hagrid Café will then build and operate a gigantic complex that will include a casino, several night clubs and restaurants, a twelve-screen movie theater, and two large indoor stages that can be used for concerts, celebrity speakers, and other types of entertainment. The area being taken includes about an acre of land at the south end of the College’s campus. The only building on that land is Kreacher Hall, an old service building. Some of the other landowners who will be affected have asked if the College wishes to join them in challenging the city’s plans on Public Use grounds. The College’s administration wants to know if there is any possibility that such a challenge might succeed.  Felix’s preliminary legal research indicated that the state of Sogol uses the Primary Beneficiary test to judge Public Use claims under its Constitution.
a  [“Fee simple” is the legal term for the most complete kind of ownership rights one can have in real property.  A person with fee simple title has the present and future right to possess, use, and dispose of the property in question.  Thus, the case concerns the market for buying and selling (as opposed to leasing) residential property.]





1 An eligible tenant is one who, among other things, owns a house on the lot, has a bona fide intent to live on the lot or be a resident of the State, shows proof of ability to pay for a fee interest in it, and does not own residential land elsewhere nearby. 





2 In either case, compensation must equal the fair market value of the owner's leased fee interest. The adequacy of compensation is not before us.





5 After the American Revolution, the colonists in several States took steps to eradicate the feudal incidents with which large proprietors had encumbered land in the Colonies. Courts have never doubted that such statutes served a public purpose. 





7 It is worth noting that the Fourteenth Amendment does not itself contain an independent “public use” requirement. Rather, that requirement is made binding on the States only by incorporation of the Fifth Amendment's Eminent Domain Clause through the Fourteenth Amendment's Due Process Clause. It would be ironic to find that state legislation is subject to greater scrutiny under the incorporated “public use” requirement than is congressional legislation under the express mandate of the Fifth Amendment.





� The local alternative weekly newspaper even ran a story on addicted prostitutes entitled, “High Ho, High Ho, It’s Off to Work They Go.”
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