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(A) Coverage Overview
* = Statutes that Could Appear on Test 
1.  Intestate Succession


a.  General Operation of Intestate Succession


b.  Definitions & Common Alternatives 


c.  *Florida, Hawaii, and Vermont Statutes Covered in DQs 3.01-3.06 (S37-44)
2.  Wills


a.  Will Formalities



i)  Common Requirements & Variations Generally



ii) Specific Examples




A) *Florida Statutes §§732.501, 502, 504 (S52-53)



B) Penn. Cases (Weiss & Stasis)

 
iii) Policies Behind Formalities



iv) Substantial Compliance & Test in DQ3.10 (S68)

b.  Testator’s State of Mind



i) Undue Influence 



A) Generally: Fla. Standards & Confidential Relationships (S49);  Webb




B) * 15 Okla. Stat. §61 (S72 Footnote 4)


ii) Capacity: 




A) Traditional Test (S48)



B) Strittmater & Policies behind Capacity Issues


c.
Exceptions to Right to Devise Property 




(need to know these exist, not details re operation)



i) Rules re pretermitted spouse & children 



ii) Spousal Shares & Homestead Exemptions
(B) List of Relevant Old Exam Questions
3B  4F  4M  4W  4AA  4AC

 (C) Intestate Distribution to Multiple Generations 
Generally: There are three common metyhods to divvy up property among a group of relations who all are descended from a common ancestor like the decedent’s issue or brothers and sisters and their issue. Different state statutes sometimes refer to each of the three methods as “representation” because some heirs "represent" their parent in the distribution of property.  

The Three Methods:
· In a pure Per Stirpes (by branch) jurisdiction (e.g., Florida or Vermont), property is divided up equally among all the “branches” of the family tree in each generation, even if all members of that generation are deceased.  
· In a pure Per Capita (by head) jurisdiction (e.g., Hawaii), members of the same generation who are enti​tled to take each receive the same amount, regardless of which branch they are on.

· In most jurisdictions (e.g., Texas), fol​lowing the Uniform Probate Code (UPC), you look to the first gen​eration in which there are living heirs.  Each person in that generation who is alive or who is deceased but leaves living issue gets an equal share.  The share of a deceased heir passes to that person's descendants in the same fash​ion.  In effect, the distribution is Per Capita in the first generation with living heirs and Per Stirpes in subsequent generations.
Two examples will demonstrate the differences:
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Example 1:  When A dies (where B and C are already dead), in all jurisdictions, the estate is divided in 3 parts, for B's, C's, and D's lines.  D takes 1/3 in each case.  
· In pure Per Stirpes or UPC states, E takes B's 1/3 and F and G split C's 1/3, leaving them 1/6 each.  
· In a pure Per Capita state, the 2/3 left over (after D receives her share) is divided equally among the children of the deceased members of D's generation, on the theory that A would not wish to treat E, F and G differently.  Thus, they each receive 2/9 of A's property.

Example 2: When M dies and N and O are dead already:

· A pure Per Stirpes state splits the property into 2 branches, one for N and one for O.  P receives N's share (1/2); Q and R split O's share (so 1/4 each).  
· In a Per Capita or a UPC state, you don't divide the property until you come to a generation containing living members.  In this case, you divide in thirds for the 3 members of the P-Q-R generation, and each receives an equal amount.

(D) Review Problems: Comments & Best Answers

(1) Review Problem 3A (IV Yousser) (S58)
This is part of old exam question 4F; the complete question & best answers are available on course page.  This was a very early question, so there are no Professor’s Comments.
 (2) Review Problem 3B (Sean & Videotaped Will Signing) (S59)
This is part of old exam question 4M; comments/best answers available on course page.

(a) 2014 Critiques: Task & Technique


(i) Substantive Coverage:  You should limit your discussion to the legal questions I asked you to address in the problem.   Where I divide a problem into two segments (substantial compliance v. undue influence), sensible to keep your critique focused on the segment at issue on your critiquing day. In addition, I asked neither group to discuss capacity & there’s really nothing in problem besides age to support a capacity claim. 


(ii) Formulating Arguments & Critiques.  The most common comments were that students needed to connect their arguments more tightly & explicitly to legal Qs at issue in the problem and needed to explain/defend key assertions more thoroughly.  In addition, your task on the critique (#1-#4) was to evaluate specific arguments made by classmates; often it was not really clear if you were doing this or just raising arguments you’d thought of on your own.  
(b) 2014 Critique #1: Formalities (Fs) & Substantial Compliance (SC):  I asked you to focus your critique on SC issues, so ideally discussions of Fs problems should have been tied back to the SC analysis.  In any event, in my comments, I noted strengths and weaknesses of your points re Fs issues.   


(i) Formalities:  Because the will was admitted to probate, it must have complied with formalities visible on the face of the will (# of witnesses, signed by testator at end).  Whether the other formalities were met here depends on the rules of the particular state.  (Note that nothing we’ve looked at requires will be read at all (let alone out loud) at the ceremony.  Possible problems with Fs include:

A. Interested Witness(es) (IWs):  B and the legal assistant (LA) do not take under the will, so they technically are not IWs. However, B (and maybe LA) work directly for J who does take, so not crazy to argue that they are equivalent to IWs because they might be unreliable Ws to try to please J.  Ct probably wouldn’t go there absent other Fs probs, but I think stronger to use tie to J to (i) undercut her defense to UI that she didn’t participate (ii) To weaken SC b/c raises flags relevant to evidentiary & protective functions of Fs


B. Presence: 2d Witness Not Present When Testator (S) Signed 

· Some states, this invalidates will

· Some states OK if T affirms signature to W (not done here)

· Some states OK if T affirms it is his will (done here)


C. 2d Witness Not Present when 1st Witness Signed:  Some states, invalidates will.

  (ii)  Substantial Compliance: 

A.  Generally:  Not all states allow SC analysis to save wills with improper Fs.  The thrust of the analysis is to examine whether the purposes of those Fs that are missing are met under all the circumstances of the will ceremony. Here that would mean addressing whether the purposes behind the presence requirements (not clear to me if SC applies to interested switness issues) were met under all the circumstances, including S’s reading and affirmation of will and existence of video evidence.  If you think the ceremony left room for serious problems, you should try to identify them with specificity.



B.  SC Without the Video


1. Consistency with Prior Events/T’s Intent:  If S’s will is consistent with other evidence of his intent like earlier statements and drafts of the will, that is some evidence that provisions he did not want were not forced on him or substituted.  Because SC analysis looks for evidence that technical problems were not symptoms of substantive problems, this kind of consistency is helpful to the proponents of admitting the challenged will.   

2. T’s Subsequent Behavior; Assuming this is admissible in a SC hearing, S lived for quite a while afterward without changing his will, which makes forgery, fraud or duress less likely, because he probably wouldvreview the document at some point. 



C.  Significance of the Video for SC Analysis

1. Generally:  Even though it shows that there were problems w Fs, probably tends to support proponents of will b/c no evidence of fraud or duress on tape, shows S reading will before signing.  Fact that reading of the will is not required doesn’t mean that it’s not relevant to SC; it goes to the reliability of the document really being what S wanted. 

2. Specific Concerns re Video:  Remember, video is being offered to show that will should be probated despite problems with formalities. That means that problems with video that reduce its reliability might mean there is insufficient evidence of substantial compliance to meet the clear & convincing test. 

· Late Start:  Might have been postponed to avoid taping evidence of duress or chicanery; strength of concerns may depend on how composed/relaxed B &S appear on tape once it starts.. 

· Hidden: B presumably hid b/c he didn’t want firm to have evidence of his own mistakes. Unlikely that hiding was part of a conspiracy to cover up fraud or duress; if that was B’s intent, why not “forget” to start the video in the first place?  And while hiding might mean editing less likely, doesn’t mean nobody tampered with before it was produced. On the other hand, clever Lip argument: if tampered with to protect J’s interests, would expect it to have been held up as evidence by J & the firm, which doesn’t seem to have happened..

· Editing:  Editing of video certainly is possible, which means reliability of video evidence depends on how easy it is to determine whether editing has occurred.  My understanding is that this determination is pretty easy for a physical medium like videotape, but that would be an issue for the court to decide.

(c) 2014 Critique #2: Undue Influence (UI): This problem contains lots of evidence both supporting and refuting UI.  The most relevant rule is the common presumption of UI that arises when someone in a confidential relationship who participates in the creation of the will and is a substantial beneficiary.  Here J was S’s atty and also was in a personal relationship with him (which counts in some states).  Here is a brief layout of some key evidence relevant to her participation and to other relevent aspects of the problem: 

(i) J’s Participation in Will Creation/Role of B:   

· J drafted the initial versions of the will, but handed off responsibility to B.  She did not participate in the ceremony and B drafted the bequest to J, which was the most relevant part of the will.
· However, B works directly for J and she might have expected him to encourage S to leave her property and to ensure that she was taken care of during the ceremony.  It would have been better both as a matter oif professional ethics and as a matter of limiting the UI claim for J to have sent S to an atty outside her firm. 


(ii) J’s Relevant Behavior/Circumstances

· Unclear if her feelings for him were sincere and whether their involvement began after she became aware of his wealth. 

· She resisted S’s attempts to leave her a gift, although that could have been an act because she got the property in the end. Of course, J has no duty to force S to do something different.

· When S insisted, she handed off responsibility for the will, although agsain to Band not an outside atty. 

· As a partner at a law firm, she may have plenty of money of her own. 

· J urged S to get to know his brother’s kids, which could easily have resulted in S reducing or eliminating the gift to her.


(iii) S’s Character/Capacity/Behavior:

· There is evidence S was stubborn and of strong character, so she would not have been easy to influence. 

· There is no evidence that S had capacity problems or weakness of mind at will signing ceremony.
· S was not close to his blood relatives, so her gift is not at the expense of “natural objects of his bounty.  Also, the bulk of his estate went to charity, which was his intent when he started the drafting process. On the other hand, a coliseum is almost certainly a substantial gift.  
· After the will was signed, S lived for a while and didn’t change it despite contact with his family. 
· Lived for a couple of years & didn’t change despite more contact with his relatives, suggesting the gift was not the product of short-term pressure by J. 
(3) Review Problem 3C (Victoria Zayres) (S69)
This is a very early problem; students only had 10 minutes to write their answers and there are no Professor’s Comments

(a) Student Answer #1: The family could do several things.  They could challenge the woman's testamentary capacity claiming she was under an insane delusion as a result of her illness as evidenced by her incoherent mumblings.  However, expert medical testimony might be able to show that incoherency is not a sign of insanity.  The lawyer could distinguish this from In re Strittmater's estate, where there is no evidence of schizophrenic personality, etc.

The family could assert that the Dr. exerted undue pressure and influence over the woman to make the will.  The lawyer was procured by the Dr., the Dr., was in the room the entire time, the Dr. even made statements for this poor, ill woman.  She was dependent on him for her very survival, she was weakened by her condition and was certainly susceptible to his suggestions (if he made any) to be placed favorably in her will.  In some jurisdictions, anyone in a fiduciary capacity who helps draw up a will has to rebut the presumption they exerted undue influence.

On balance, however, the family will have to counter the fact that the woman was completely able to give a gift to someone totally unconnected to the Dr., her brother John.  This is possible evidence that the Dr. had nothing to do w/ her drawing up the will.  Also, the court should view the family relationship of decedent with some care, because often, AIDS victims are estranged from their families which may be a valid explanation of why she gave everything to the Dr., maybe not a concern here since Victoria didn't contract AIDS through sexual behavior but through hemophilia.

(b) Student Answer #2: Dr. Killjoy probably killed his chances of benefiting under the will, particularly if Victoria had a lot of money. (If she didn't probably not a lot of incentive for anybody to challenge.)  Her family's probably going to charge undue influence.  She was dying, she possibly looked to Dr. as her losavior".  Although maybe, if she didn't have much, she just wanted to thank him.

With the doctor "interpreting" what she's saying and his interpretatins benefiting him makes this suspicious.  Of course, being around her maybe he could, because he was used to it, understood her speech better.

The problem doesn't say who witnessed, but many jurisdictions would invalidate grant to Dr. if he witnessed since he benefited & would not have been better off w/o the will (that is if she left him a lot of money.) Doctor cuts out the "natural, objects of her bounty"-i.e. family.

Further, without incoherent mumblings, her family may claim she was incompetent to make a will, that she was raving and that her cutting out her family "proves" this a la Strittmayer ("Weird grant de facto proof of "insanity", "incompetence and maybe, in this case undue influence).

Of course the fact she left her Beatles tapes to her brother may cut across these claims because it shows she did think of some family.  Maybe she didn't like the rest of them.  Wills stuff and interpretation tends to be pretty conservative and paternalistic (assumes "everybody lives like us .... " "house, 2 kids, 2 cars in suburbs, etc.) even moralistic (sometimes) and won't enforce testator's wishes if they think wrong (Give body to wife even though testator said mistress.) Outcome probably depends on all circumstances; money, his behavior, etc.,

(4) Review Problem 3D (Tricia & Anthony) (S75)
(a) Professor’s Comments: The median was 5 (out of 10) and the mean was 5.5.  Students wrote lots of pretty good answers (5 or 6 points) and not many that were very good or very poor.  

(i) What I Was Looking For:  I asked you to discuss whether, in a state that required the testator to sign at the end, the will was valid. As most of you realized, you were invited to discuss any issue that might invalidate the will. I thought three major issues deserved most of your attention: 
(A) Signature at End:  As this issue was the focus of the instructions, I significantly penalized students who failed to address it.  I saw several approaches to this issue:

· Apply the Pennsylvania (PA) test:  “Logical & Sequential End.” (See 2d model).

· Make arguments from cases, especially Weiss (PA; nearly identical signature, but no explanatory story); Treitinger (PA, cited in Stasis, seemed to allow leeway for age and illness); Schiele’s Estate (FL: requirement fulfilled if signature is “below all the disposing portions of the will.”) (See 1st Model).
· Argue from the purpose of the rule:  would these facts make it possible for someone to add provisions to the will afterward? (See 1st Model).
· Argue that it may turn on the court’s perception of the substantive disposition (comparing Weiss  and Stasis) (See both models.)
(B) Substantial Compliance:  I was hoping that you’d discuss whether, if the signature was not “at the end,” the will might still be valid in a substantial compliance jurisdiction (e.g., does will-signing process as a whole “substantially comply” with purposes of formalities requirements).  Relatively few students did this. I gave some credit to those students who instead suggested a court might ignore problems with the formalities if it saw enough evidence of testamentary intent.  The second model answer does a terrific job of using the purposes of will formalities to discuss whether there was “substantial compliance” here.
(C) Capacity:  The testator’s grogginess, falling asleep, and nearness to death provided the basis for a short discussion of capacity.  You don’t have information about the content of the will that you’d need to apply the three-prong test thoroughly.  However, you could discuss the circumstances more generally.  Both models provide useful discussion.


(ii) Common Problems:  Many students had problems choosing which issues to address in depth.  Think about what I am trying to do with the question and don’t spend much time on:

(A) Uncontested Issues (Cabbage):  The facts make clear that the will meets the presence requirements and has the required number of uninterested witnesses.  The facts contain no evidence of force or coercion to support a duress claim.  

(B) Issues with No Factual Support in the Problem (or “The Atrocious Adventures of Avaricious Anthony Attorney”).  Perhaps because some of the Review Problems addressed undue influence or fraud claims involving possibly unscrupulous attorneys, many students spent way too much time here on similar claims against A.  It may be worth mentioning that if A is a beneficiary, that would raise some concerns.  However, if fraud or undue influence were a major issue, I’d give you a lot more pertinent facts to play with.  Nothing explicit in the facts really supports fraud or undue influence.  What you know here is:

· T called her own lawyer and gave him instructions re drafting her will. Nothing suspicious about this at all; this is how most people proceed.  

· A “followed her directions” in drafting the will. A then “read the will out loud” to T, who said it complied with what she wanted.  Thus, the terms of the will were what she had requested and you have no evidence that he read anything different from what was written down.
· A brought uninterested employees from his firm as witnesses.  Is it possible that one or more of them is under age?  Yes, they could be summer interns or high school students working after school.  But why would A bring under-age witnesses?   If is honest, in which case he wants the will to be valid.  If he is trying to defraud T with this will, he still wants the will to be valid.  If he wants the will to be invalid, he can simply claim she was incompetent; he doesn’t need to use the witnesses. Moreover, if I intended the age of the witnesses to be a real issue, I’d provide you with some reference in the facts related to their age.

· After T fell asleep, A waited with the witnesses 25 minutes until she woke up, asked her if she wanted to sign her will, watched her sign and had the witnesses follow suit.  A sizable number of students argued that A could have replaced the will he read with another during the 25 minutes.  But the facts say A had already handed the will to T, that the will was typed, and that they are all at T’s house (where presumably A doesn’t have easy access to a printer).  Thus, you’d have to believe that A had brought a different version of the will anticipating that T would fall asleep, and, having bribed or coerced the witnesses, performed some sleight of hand to exchange the fraudulent version of the will for the one already her hands without waking her.  I suppose this is barely possible and perhaps is not inconsistent with the facts you have, but it’s an awfully complex story to rely on when nothing in the problem supports it.

(b) Student Answer #1: This answer contains nice strong back & forth discussion both on both on “the end” and on capacity.  

Formalities: a will must be signed at the logical and sequential end of the substantive parts of the will.  This requirement can be construed broadly if a valid explanation is given as to why the signature is not in the proper place (see Stasis).  Here the lack of motor control may allow a lenient court to allow the will into probate.  This, however, may depend on the substance of the will.  There is a strong preference by courts for property to stay within a family.  If the will in this case has substance of the property going to family, it is likely that the court will overlook the formalities of the signature.

There is a concern, however, that the will was in type-face and not handwritten.  It would be easy to add stuff to the bottom after it was signed. (See Weiss)  If the will were handwritten it would be harder to invalidate because harder to add convincingly. The court will look to the substance again to see if anything seems a bit out of the ordinary in terms of who get property to determine if there is a valid suspicion. If the property is not going to family members or if something at the bottom of the page does not fit with the rest of the general language of the will, then the court can easily invalidate this will because of the improper placement of the signature.  

Furthermore, if her signature really ran the entire length of the side of the page, it may very well cover all the type-faced portion of the substance, if something was added in later it would be not be subsumed by the signature along the side. 

State of Mind: Some states require a 3 prong test to judge sound mind:
1. Does she know what assets she has?

2. Does she know the natural objects of her bounty?

3 Is she aware of what disposition of property she is making by creating the will?

Again the substance of the will can help us determine these factors. If she designates particular assets to a certain person, it indicates that she was aware of what her assets were.  The more specificity in the will the easier it will be to show her mental capacity.

The disease left her mind clear, but does she take other medication that may alter her cognitive abilities? Was she on these medicines when she signed the will? The witnesses may be able to testify as to what her general nature of understanding was when she listened to A read her the will. if she was awake and was making corrections or verifying points in the will, this can show a court that she had a good understanding of what was happening when she indicated that she approved, and help support her signature later
Validity. The witnesses will have to testify that no changes were made to the will between its being made and the her signing, but the later signing may be upheld because of her initial recognition of the validity of the substance. The 25 min. interlude /nap may not cancel out her understanding because of her initial approval. A court can use the 25 minute nap if they had reason to invalidate the will but if the substance of the will was going to family and friends, the court may uphold the will based on the prior approval and immediate signature upon reawakening. If the substance was out of the oirdinary the court will have more than enough problems with the will to invalidate

(c) Student Answer #2: This answer is way too quick on “the end” and is quite wordy, but it has some pretty good two-sided discussion of capacity and does really good work on substantial compliance.
Capacity: Given that Morgan's Syndrome does not affect the mental state of Tricia, it would be easy to assume that she’s not incapacitated. However, the requirements for capacity (sound mind and age, defined by an ability to understand the objects of bopunty (ordinary recipients), property, and disposition) are determined at the moment of execution and as Tricia is groggy at that moment this might be enough to defeat capacity depending on additional facts. She falls asleep again afterwards which also suggests a lack of capacity. Does she even remember signing the will? Moreover, her inappropriate signature tends to support less capacity as well as if she were adequately conscious she would most likely sign at the bottom. Also, given that she dies 4 days later, perhaps she her mental state was diminished. However, she does clearly state her intent, and her statement of intent is witnessed. So, while there may be enough evidence to show a lack of capacity, it may turn on the substantial compliance test and a consideration of policy, and her intent, and the circumstances of the will. See test below for specifics.

Signature and Substantial Compliance: A valid will must be signed by the testator at the logical end of the document. The definition of logical end varies by jurisdiction and even on a case-by-case basis to a certain extent. The signature here is almost certainly not at the logical end as it is on the side and the only explanation is her sleeping disorder, so the formalities are not strictly met.  However, the deviation may not be substantial enough to invalidate.  The test is that the will must substantially comply enough to meet the policy needs of formalities. The policy considerations behind will formalities are generally: protection of families, protection of the interest and intent of the testator, and avoidance of fraud. The substantial compliance test often turns on evidentiary authenticity, the suspicion of fraud, and the evidence showing the intent of the testator and their understanding.

Given that uninterested witnesses heard her declare her intent, saw her sign, and then properly signed, before Tricia had fallen asleep again (very important depending on the JD) despite the gap in time, it is likely that evidentiary authenticity is met. Though it is true that the witnesses would testify to her grogginess, her intent seems fairly clear. 
The likelihood of fraud here seems generally low as well. She called her lawyer and instructed him of her own volition. However, this issue could turn on the beneficiaries in her will (are they normal family members, or is it an odd disposition? if the lawyer takes it all, these formalities will not be sufficient), or on the old will, why did she want a new deathbed will? how different is this new will? does the new provision seem crucial or important or reasonable?

Finally, her understanding  and intent, again, seem clear; she flat out declares it after hearing the will, but the key problem here is that it is dependent on her capacity to give intent at the time of execution, and this is in question due to her passing out. If the will were completely normal and reasonable, and gave property to family members and expected recipients it would be highly unlikely that the court would find it to lack substantial compliance, but if it is abnormal, this seemingly slight defect may be enough to destroy validity.

(5) Review Problem 3E (State of Grace) (S75)
This is old exam question 3B; the best answers (which are very good) are available on course page.  This was a very early question, so there are no Professor’s Comments.
(6) Review Problem 3F (Training Great-Aunt Abbigail) (S76)
This was about half of a larger lawyering question that also included zoning issues.  

(a) Professor’s Comments on Spring 2010 Class Discussion:


(i) Legal Research:  


(A) Relevant Legal Standards:  The first thing you check for is the relevant legal test or definition, which might be in a statute or derived from caselaw.  On Question I on the test, you might try to anticipate specific legal subissues that you’d look for, like the definition and consequences of “confidential relationships” for purposes of undue influence claims.


Some of you suggested that identifying the legal test or definition was less important than looking at similar cases to see how courts have ruled or that simply reading cases would get you the necessary info.  However, the legal standard will help you argue why other cases are (or are not) similar and help tell you what kinds of evidence are relevant.  Moreover, if the key test is statutory, the legislature may have changed it after the most recent case was decided.


A few of the studsents writing about capacity (oddly) suggested that it wasn’t helpful to look for legal tests because they were very difficult to apply to something as difficult to pin down as capacity.  However, you need to remember that your job here is to advisde a client about what is likely to happen if you litigate.  Whether the standards are easy or difficult to apply, they are the st6arting point for any analysis.   



(B) Relevant Caselaw:  Obviously, you’d want to look at cases involving capacity and undue influence claims.  In some states, that may be enough of a research guide because you’ll find less than a dozen cases.  However in older states and states with higher populations, you are likely to want to find ways to focus your research.  You should think about how to characterize your case so as to usefully find the most similar cases without searching so narrowly that you unlikely to find much.  Examples:   




1.  Capacity:  Because the focus here is on A’s mental processes, you probably are looking for cases involving brain tumors or other degenerative medical conditions that directly affect cognition.  You might find, e.g., that at some point in the progess of the condition, courts start to presume incapacity.  



2.  Undue Influence:  You might look for cases involving, e.g., an unrelated beneficiary much younger than the claimant who did extensive caretaking.  You might look at whether a  romantic or sexual relationship tends to affect the results.  You might think about or research whether a fact-finder is likely to see an older man/younger woman case as similar to older woman/younger man. Many critiques suggested that looking for cases involving personal trainers was too narrow a focus.  Your state probably has few or none of these cases, so they shouldn’t be a major focus of your research.  However, you probably could do an online search for “personal trainer” and “undue influence” in less than ten minutes, so not a lot of harm in trying.  
(ii) Factual Research



(A) Turning Legal Tests into Tasks:  Part of your job on the Lawyering Question on the exam is to turn relevant legal tests into lists of specific tasks.  For example, under the reasoning of Webb, you’d want to know if Abbigail was a strong-willed person.  How would you find that out?  You could start by asking your client, but ideally you’d want to talk to others who knew, like relatives, co-workers, her attorney, medical personnel, etc.  From these potential witnesses, you’d like not simply assessments of A’s character, but stories that help show her strength of will (or lack of it).


(B) Relevant v. Conclusive Evidence:  Remember that, in putting on a case, you will tell a story with the cumulative effect of all the evidence, so no individual piece of evidence needs to be indisputable or conclusive. Don’t reject or ignore evidence because it isimperfect or doesn’t, by itself, decide your case.  



For example, several J-Owls expressed skepticism at the value of asking their friends and co-workers about the relationship between A & M.  Although these potential witnesses may only have seen or heard about a few facets of the relationship, they may be the best you’ve got.  Unless A left a diary, M is the best source of information about the private aspects of the relationship, and he has an incentive to lie.  



Similarly, some I-Owls thought finding out common side-effects of A’s condition and of her meds was not helpful because what matteres is what A herself experienced.  However, knowing “common” effects can help you ask the right questions of A’s doctors and other witnesses.  Moreover, if she exhibited some of those effects, it will be easier to convince a fact-finder of a capacity issue if your evidence about AS’s own behavior and mental state corresponds to what is commonly expected from her condition. 



(C) Some Specific Ideas:  

· Helpful to look at who A’s intestate heirs would be to see if S can benefit from challenging the will.

· Need to inqire into S’s relationship with A, including any evidence re A’s intent to leave property to S before she met M or got sick. (Goes to whether actual provisions in will were reasonable/expected).

· Helpful to look into any large gifts given by A to S or other friends/relatives in later years.  (Again goes to whether actual provisions in will were reasonable/expected).

(b) Professor’s Comments on Exam Answers:  Problems With The Will  

1. Generally:  

· Students collectively did a very nice job on the factual questions here, especially in identifying useful witnesses.  You should be aware that you are unlikely to have free access to parties on the other side of the lawsuit, so until the lawsuit is filed and you can schedule depositions, you must find other sources of info.

· All of you largely followed my instructions about assuming the formalities were met.  Because the will was handled by A’s attorneys, I think it unlikely that any witnesses would be interested (arguably separable from other formalities questions) and unlikely there was fraud, but I gave some credit for questions going to both these issues.

· One area that very few of you explored was who would receive A’s property if the will was invalidated (you’d need to both check intestacy statutes and determine A’s family tree).  Your client might not want to challenge the will if the result if she succeeded was that she had to split the estate with her 7 cousins.


2. Capacity:  



a.  Check state law for applicable test & interpretations  



b.  Check possible effects of A’s med. condition, treatment and meds



c.  Evidence of A’s actual behavior/condition around time will executed 



d.  Check will and any prior wills for unexpected terms or large changes


3. Undue Influence/[Duress]: 
a.. Be careful of stereotypical assumptions about age and sex; 76 is not very old today and certainly doesn’t imply either fragility or senility.  My mom is 70 and goes to the gym for weights or aerobics 4-5 times a week 



b.  Check state law for applicable test & interpretations 



c.  Evidence Going to Likelihood of Loss of Free Will




i) A’s Character & Behavior and any Changes

ii) Info on M (history, finances, behavior, involvement with will-drafting))




iii) Nature of A/M relationship




iv) A’s relationship w other friends/relatives & their treatment in will

(c) Best Student Answers:  Both models are very very strong, seeing the majority of important issues and thoroughly exploring both legal and factual issues.  The 2d answer separates out legal from factual issues, which I’m not normally a fan of, but the overall result is still very strong. 
(i) Student Answer #1:  
Capacity of AA

· What are the jurisdiction's rules for capacity of a testator?

· Does the juris specifically define capacity?

· Does juris give certain medical conditions that fail to satisfy a capacity test (if so, does a brain tumor satisfy this test)?

· If not, is there a more general description that AA can easily fit into?

· Ask client about AA's state of mind during the time of her disease - specifically if it slowly eroded?  Who was around with AA to agree with this?  What does M think her state of mind was (obviously he is going to tend towards the "clear" and "good" side when he answers - will he have people who can back this opinion up? If so, who are they and how did they know M?  Does client know people who will be his witnesses?  If so - we need to interview them as well)? 

· Go to attorneys' office who helped her draft the will: when was the will composed in relation to the time period of her brain tumor?  Was the will composed near the end of disease, or the very beginning after diagnosis, etc.?  

· What was AA's exact mental state on that day?  Is there evidence that it was a "bad day" for her mentally?  Did she seem to show she understood her estate and the natural flow of the bounty of her estate?  Does the law firm have proof of her specific mental capacity that day?  

· Medical adivce/opinions: how does this type of a brain tumor affect most people?  Are there any cases that show decreased mental capacity?  If the tumor would have affected her capacity, would it be possible for her to act "normal" when she in fact did not have good mental capacity (this might disprove evidence the law firm or somebody else garnered)?

· Ask AA's doctor specifically: what was the effect on her?  

· Since AA was a doctor, was she in denial regarding her mental capacity?  Did she understand what was happening to her brain?  If so, why did she compose a will?  

· Did her disease cause any mental delusions?  (See Estate of Stritmatter).  If so, was she under one of these delusional spells when crafting the will?  Does juris. have special rule for mental delusions as opposed to general lack of capacity?  

Undue Influence by M

· How does the juris define "undue influence"?  Is flattery/cajolery allowed?  Is it considered to be the destroying of free agency?

· Ask client how well did she personally know M?  Was she ever around M and AA at the same time?  What did she think of their relationship prior to the will (mentioned she thought it was nice that he quit his job - but didn't she think it was a little odd)?

· Particularly: did M ever seem to be controlling AA?  What exactly did he do while he was taking care of her?  Did he take over her finances as well?  Did he just take care of her?  Of her and the house?  Did he control who she could and could not see and talk to?  (the more control he had over her life, the more it would seem that he took over her free agency).

· Was anybody was around M and AA at the same time?  Are there other members of the family in this picture (surely if so they would have visited AA when she was dying)?  Were the personal training sessions at a gym or at home?  If at a gym, were there people around at the gym?  If at home, was there a housekeeper or somebody else around?  
· Talk to all of these people about M and AA's relationship.  Ask same questions we asked client - try to garner any aspects of control he might have had over her life.  
· Ask for specifics:  how did he talk to her, what did he do around her, did they sleep in the same bed (important to dig for any details possible b/c most people aren't going to offer up embarassing details, especially if they loved AA and don't want her reputation tarnished with this)?

· Was M trying to take advantage: ask client: Did AA pay for Matt to take off job and take care of her (if so, might seem more like a job for him than a way to get some money)?

· If he was unpaid, how could he afford to take care of her for 9 months?  Was he independently wealthy (if so, why would he need $$ from will)?  Try to ascertain - look M up in the property registry, see what property he owns, find out what car he drives, etc. (this might be a poor gauge of how wealthy he is,  but it is a start).  

· Was Matt entrenched in the family?  (If so, it might seem more natural to give him gifts in will).  Did he attend family functions with AA?  Was he present at any functions that AA hosted?  

· Talk to people who know/knew Matt: what is he like?  Go to the gym or personal trainer service where he worked; if he was independent, look up other personal trainers in the area who might know him by reputation.  Has he ever done anything like this before that might put family on notice of his intentions?  Search past media and past probate issues for his name: has he ever been in a situation like this before (is he a serial gold-digger)?  

· Ask attorneys drew up will (look for names on the will):  Is there any evidence that M was involved with the creation of the will?  How did AA get to her attorney's office?  Did M drive her there?  Did attorneys come to AA's house?  If so, who contacted them - M or AA?  

· Was M present when AA drafted the will/told the attorneys what she wanted in her will?  Was he in a waiting room (See Estate of Webb)?  If so, did attorneys ask him to wait in the waiting room?  Did he want to be in the room with her?  Do the attorneys think that there is any indication that AA was under M's influence?

Fraud/Duress

· (Include last two bullet points from "undue influence" section regarding attorneys).

· What are the juris rules on fraud/duress? What are the definitions of fraud/duress?

· Did AA have any physical side effects that could have led to fraud in will signing/creationg?  Did she have vision problems that would prevent her knowing what she was signing?  Did she have any mental problems that would prevent her from understanding what she was singing?  Any part of her state of being that would force her to rely on what M or somebody else told her she was signing rather than seeing it herself?

· Is there any indication that M put any pressure on her to put him in will "or else"?  Ask client: did AA ever mention that she was scared of M b/c of something like this (note - doubtful from way client talks about M)?  Ask others who saw them together (see research for that above): did she ever indicate she was scared of him or generally under duress?

(ii) Student Answer #2:  
Competence of A: 

Legal: What is the jurisdictional rule/definition of "Sound Mind" of testator?

 
Is there relevant caselaw similar to this situation of an older woman giving large parts of estate to a younger male?

Factual: What evidence is there as to A's "weakened" condition? How weak was she? This could be found out by asking people around her.  Depending on whether she spent much of her time at the hospital or in her house, we should ask who was around her who could attest to her physical and mental state.


If the rule of the jurisdiction requires that the testator be able to understand extent of her property, her natural bounty, and what she is doing with it, then what evidence is there that can either prove or disprove this? Through Dr. testimony, available friends by her side? Medical transcripts or even a journal to help shed light on her condition?

Undue Influence: 

Legal: what is jurisdictional definition of "undue influence"? what is similar caselaw that would help define the scope of undue infl. and the ways courts have applied this defn? What is the juris. rule if evidence of undue infl. is found? Whole will invalid or just parts of it affected?

Factual: Did M ever ask or plead to be added to will? Evidence of M conversations with others about the will and his intentions to be in it? 


Care of A by M: how well did M take care of M? Did he actually live with her? How frequent was his contact with her? Was he alone most of the time with her? What evidence is there that M actually took advantage of A? Who could we ask to find that out? Who was close to her?


Free agency of A: what is the history of A in terms of her ability to live and make decisions on her own? How has she been able to cope since her husband's death? Is she vulnerable to be taken advantage of? Can she be compared to the testator in Webb? (whose will was found to valid b/c she was strong willed and not susceptible to undue infl.)


Who drafted the will? Is there any relationship between M and the lawyer? Research the relationship and the actions of the lawyer in drafting the will in case lawyer was acting on behalf of M?

An important fact missing is WHEN was M added to the will? Was this before or after he gave up his job to take care for her? This could go to destroying free agency of testator, as he probably spent most or all of his time with her and was the only person in her life at the very end. 


Another missing fact is WHAT exactly was given to M? What is S's defn of "excessive"? Was it mostly property or all money? Is M already independently wealthy? (He gave up his job, so he either didn't need to work b/c he is rich, or he was mooching off of A). (If M already rich, he wouldn't nec. need the money, so what he was actually given is important.)

Overall/other will issues:

Factual: Presence of other relatives.  Who else is alive and in the picture? Were there other relatives who were left out of the will? What is the closeness/relationship of them with A? (would they be deserving of it)

Actual disposition of will: Who else got what in the will? Was it just M and S? What else did S get? Did other people get more of estate than S? (making her jealous, question her motives?)
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