Pierson v. Post:  Sample Brief
Parts of the Brief in Bold Type; Prof’s Comments in Regular Type
1) Citation: Pierson v. Post, 3 Caines [or Cai.] 175 (N.Y. 1805).  

· Today, the N.Y. Supreme Court is the county-level trial court (the equivalent of a Circuit Court in Florida).  As I noted in class, in 1805, it was a statewide appellate court.  
· This is the only opinion we’ll read that predates the modern reporter system.  The Bluebook will be easier to use for cite form going forward. 
2) Statement of the Case: Post, a hunter who had been pursuing a fox, sued Pierson, who killed the fox knowing of the pursuit, for trespass on the case, presumably seeking damages. 
· Several valid variations exist for the descriptions of the parties, including some reference to the deserted beach/unowned land.

· You must include “trespass on the case,” which we know is the legal claim Post made.

· Because the case does not indicate what remedy Post sought, you should indicate some uncertainty.  Prior to class discussion, you would have had no way to know that damages are the standard remedy for trespass on the case. Thus, you might also reasonably have suggested that Post might have sought return of the fox or its pelt.
3) Procedural Posture: After a trial resulted in a verdict for Post, the N.Y. Supreme Court granted Pierson’s petition for Certiorari.  
4) Facts:  Post started and pursued a fox on a deserted beach.  Pierson, knowing of the pursuit, killed and took the fox. 

· Because the court is simply assessing whether Post’s declaration was sufficient, it treats Post’s allegations as “facts” and you can as well.

· If a court seems to consider a wider range of facts, you will need to include much more than this (see, e.g., Manning and Albers in Unit IB).  Here, however, you don’t need much beyond the descriptive information you included in the Statement.
5) Issue: Did the lower court err by failing to dismiss the case for failure to state a claim on which relief could be granted because pursuit of a fox on a deserted beach is insufficient to create property rights in the fox?
· This is what I used in class with the addition of the deserted beach.  See slides from Class #4 for more explanation. 
6) Holding:  
a) Narrow:  YES.  The lower court erred by failing to dismiss the case for failure to state a claim on which relief could be granted because pursuit of a fox on a deserted beach is insufficient to create property rights in the fox.  
· The narrow version of the holding should just be a mirror image of the issue.
b) Slightly Broader Version:  YES.  The lower court erred by failing to dismiss the case for failure to state a claim on which relief could be granted because pursuit of a wild animal on unowned land is insufficient to create property rights in the wild animal.  

· Here, I have broadened the two colored phrases as I did in class.  
c) Even Broader Version:  YES.  The lower court erred by failing to dismiss the case for failure to state a claim on which relief could be granted because, to create property rights in a wild animal on unowned land, you must physically possess it, catch it in a trap or net, or mortally wound it and continue pursuit. 

· This version treats the ambiguous statements on the part of the court as part of the holding rather than as dicta. You may try doing this when you think the court might have intended to create a rule that is broader than just the facts of the case. 
· For class, I’d like you to prepare a narrow version of the holding and at least one plausible broader version.  

7) Rationales:  
a) Doctrinal:  [Premise:] All agree that property in unowned wild animals is only acquired by “occupancy.”  Some of the ancient writers cited by the court say that physical possession is needed to create occupancy. See Justinian; Fleta; Bracton.  Although the court agrees with the writers who say that actual physical possession is not always necessary, see Puffendorf (mortal wounding or great maiming enough) and Barbeyrac (allowing more leeway than Puffendorf), even those writers do not consider mere pursuit sufficient. [Connection to Result:] The court thus follows the uniform view of the ancient writers in rejecting Post’s claim to ownership by pursuit alone.  
· Treatises and other commentary on the law are a form of “persuasive authority” so they can form the basis of a doctrinal rationale, but it is unusual for courts to rely on them as extensively as the Pierson majority does.  
· You might reword this to make the majority’s statements about traps and mortal wounding more central.  Because the court says Barbeyrac isn’t explicit about what would meet his own test, I think it’s fairer to treat those statements as a broad version of the holding rather than something derived from the ancient writers. 
b) Policy Rationale #1: 

(i) Version #1: [Premise:] The majority stated that its decision would provide “certainty” and “preserv[e] peace and order,” presumably because it is difficult for a hunter that sees an animal to tell if another hunter is pursuing it.  If pursuit were enough to create ownership, the resulting confusion would create “quarrels and litigation.” [Connection to Result:] Thus, to avoid this outcome, the majority holds that pursuit is not enough.

(ii) Version #2:  [Premise:] Rules that are “certain” (easy to apply) help prevent “quarrels and litigation” and thereby “preserv[e] peace and order.” [Connection to Result:] Accordingly, the majority rejected the dissent’s hot pursuit rule as too uncertain, presumably because it is difficult for a hunter that sees an animal to tell if another hunter is pursuing it.
c) Policy Rationale #2: [Premise:] The majority suggests that it would be “just” to give property rights to hunters who catch wild animals in nets or traps to reward their labor.  .” [Connection to Result:] The court may have rejected the hot pursuit rule because it believed that it should not reward labor expended hunting until the hunter has more clearly demonstrated that he has successfully completed the hunt/controlled of the animal, as by trapping or mortally wounding. 
d) Policy Rationale #3: [Premise:] The dissent says it’s good to kill foxes because they are harmful to society, and assumes a hot pursuit rule is preferable because it would result in more foxes being killed.  [Connection to Result]: Although the majority didn’t respond directly, it may have believed that it’s holding would result in more foxes being killed because hunters would exert more effort to assure they got property rights in hunted animals.
· Note that I stated the first policy rationale with most assurance because the majority explicitly relies on certainty. The second is more tentative because the majority only indirectly relies on labor. The third makes clear that it is just speculation. 
· The policy rationales can be worded many different as long as you show how the general policy concern might support the court’s ultimate decision.

8)  Result:  Reversed.
· Nothing more is needed when the reversal completely ends the case and further proceedings are unnecessary.
9) Dissent:  The dissenting judge would affirm.  He would allow a hunter to gain property rights in a wild animal without physical touch or possession if “the pursuer be within reach or have a reasonable prospect  … of taking” the animal. Supporting points include:

· Hunter’s customs would support his position. 
· Foxes cause great harm to farmers, so the rule here should aim to kill as many foxes as possible.  The majority’s rule will discourage fox hunters by allowing people like Pierson to take the rewards after the hunters have done a lot of work.

· The ancient writers do not agree on the proper rule.  To the extent that some support the majority, they should not be followed because times change.  In particular, there’s no evidence that fox hunters like Post existed at the time of Justinian.
· Your description of the dissent should include the result its author would reach and the legal standard the author would apply (if different from that of the majority). 

· You can word the supporting points in many different ways, but here I’d want to see at least some reference to custom, to killing the most foxes, and to “times change.”
