Mullett v. Bradley:  Sample Brief

Parts of the Brief in Bold Type;  Prof’s Comments (Largely Based on Submissions of Prior Classes)  in Regular Type

(1) Citation:  Mullett v. Bradley, 24 Misc. 695 (N.Y. App. Div. 1898)
· Be careful copying information into your brief.  A few of you misstated the numbers in the citation and many of the Mullett briefs spelled the name of the case with only one “t.”  I suspect the latter problem occurred because your spell-check told you that “Mullett” should be “Mullet.” Be careful not to let Microsoft use spell-check on proper names; it will tell you, for example, that Rumsfeld should be “rusted,” Schnably should be “stably,” and Palin should be “plain.”  

(2) Statement of the Case:  Mullett, original owner of an escaped sea lion, sued Bradley, who purchased the animal from its finder, for conversion, seeking damages.
· I asked for a very particular form for this part of the brief that I’d like you to use both for submitted written briefs and for when you are on call for a brief in class.  The form includes:
a. Names of the Parties: This helps you keep track of what’s happening in the case and helps me to see if you’re reading carefully.  

b. Descriptions of the Parties Relevant to the Lawsuit:  
· When identifying the parties by role, try to give enough information so the nature of the dispute is clear.  For example, you should note that the sea lion escaped so you make clear that the case doesn’t involve theft. Similarly, to see how the case fits into this set of cases, you should make clear that Bradley purchased the animal from “its finder”

· On the other hand, some information, such as Mullett being in the sea lion business or the finder being a fisherman, is really not central enough to the analysis in the case to warrant inclusion here.

· Describe parties accurately.  Bradley did not find the escaped animal, but purchased it from the finder. Similarly, do not describe a sea lion as a “seal.”  Also, while there is no dispute that Mullett originally owned the animal, whether Mullett or Bradley is the current “owner” (as opposed to “possessor”) is still at issue in the case and so doesn’t belong in the description of either.   

c. Cause of Action: Include the name of the cause of action where it is available as in Mullett. A number of you referred to the cause of action in Mullett as “alleged conversion,” presumably directly quoting from the first paragraph of the case.  You never have to say “alleged” with regard to the cause of action.  At the time the case is filed, it always consists of nothing but allegations.  Don’t automatically use all the words the case employs.  
d. Remedy Requested:  Although Mullett initially asked Bradley for the animal back, as the first sentence of the case says explicitly, he sought only damages in the lawsuit.
(3) Procedural Posture: After a trial, the trial judge dismissed the complaint on the merits.  The plaintiff appealed.  – OR –  

After a trial, the trial judge entered judgment for the defendant.  The Plaintiff appealed. 
· You should note that there was a trial to clarify that the court didn’t decide the case on a dispositive motion. You should know this from the language referring to evidence that the parties presented.  
· “On the merits” means the court fully considered evidence presented by both sides.  If you follow the language of the case exactly enough to say that the court “dismissed the complaint” you need to add “on the merits” to make clear the court didn’t decide the case solely on the pleadings. 

· The name of the court whose opinion you are briefing should be discernable from the citation (e.g., N.Y. App. = Appellate Division of the N.Y. Supreme Court).  Thus, you can merely say that the plaintiff or defendant “appealed” the decision without indicating to whom it was appealed.

(4) Facts: Sea lions are native to the Pacific Ocean and are not found in the Atlantic.  Plaintiff placed a sea lion he owned on an island in the Atlantic from which it escaped.  Plaintiff made no effort to recapture it.  A fisherman found it in the Atlantic two weeks later, more than 70 miles from the island, and then sold it to the defendant.  A year later, plaintiff recognized the sea lion and demanded its return.  Defendant refused.
· Include all facts that seem to matter to the court’s discussion, but try to edit out facts that don’t. 
· When describing a case like Mullett, which has a very specific focus, you can exclude more facts than in a case like Manning or Albers, in which the precise grounds for the decision are unclear.  In Mullett, for example, the history and markings of this particular sea lion are not mentioned in the court’s analysis, although similar facts are important in Manning and Albers.  
· Specific names, dates, and place names are rarely relevant. On the other hand, many of you failed to include in your Mullett briefs that the sea lion was found 70 miles and about two weeks from its point of escape.  These facts are relevant because the court uses them in its evaluation of animus revertendi.

· Remember that courts may recount some relevant facts outside the “fact section” of the case.  For example, a very important fact in Mullett – that sea lions are not found in the Atlantic – only appears in the analysis section of the opinion. 

· Presenting the facts chronologically (whether the court does or not) will help your reader. Thus, before you talk about Mullett’s discovery that Bradley had the sea lion, explain to the reader how Bradley got it.

· Try to distinguish between facts and legal conclusions.  That the sea lion falls into the legal category “animals ferae naturae” is not a “fact,” but a legal conclusion (although uncontested).  This is more apparent in Albers, where the court explicitly discusses whether the fox falls into that category or the category “domestic animal.”

(5) Issue: Did the trial court err in dismissing plaintiff’s case [OR by entering judgment for the defendant] because the owner of a sea lion retains property rights in the animal when it escapes into the Atlantic with no intent to return, because the Atlantic is not its natural habitat?

(6a) Narrow Holding: No, the trial court did not err in dismissing plaintiff’s case [OR by entering judgment for the defendant] because the owner of a sea lion does not retain property rights in the animal when it escapes into the Atlantic with no intent to return, even though the Atlantic is not its natural habitat.

· Procedural Component:  I ask for this to help you identify what step the appellant thinks the lower court did wrong and so you can start to see the interaction between the procedural posture of a case and the precise legal question at issue.
· Substantive Component: Issue & Narrow Holding

· For purposes of briefing for this class, draft narrow versions of the issue and narrow holding that include a number of the facts in the case.  This will help you to focus on what facts the court considers relevant and help you in formulating the holding.  It is also useful for you to include the procedural parts of the issue to help you identify what step the appellant thinks the lower court did wrong.

· Try to focus your version of the substantive parts of the issue and holding on the points that were contested in the appellate court. Be careful about confusing uncontested doctrinal rationales with the substantive issue/holding.  For example, in Mullett, the court’s description of the “sole question” in the case is much broader than what was actually in dispute.  As the subsequent paragraph notes, the plaintiff conceded that he’d lose rights in the sea lion if it returned to its former freedom.  The contested question was whether the Atlantic Ocean, not the natural habitat of the sea lion, could be considered “former freedom” or “natural liberty.” 

(6b) Possible Broad Holding: No, the trial court did not err in dismissing plaintiff’s case [OR by entering judgment for the defendant] because the owner of an  animal ferae naturae does not retain property rights in the animal if, with no intent to return, the animal escapes to a place where it is free of all artificial restraint and can provide for itself.

· Substantive Component: Broad Holding:   
· This is an example of creating a broader version of a holding using language from a rule or definition formulated by the court (here, the definition of “natural liberty”).  We earlier saw examples of doing this in Shaw.  Note that there are several possible ways for you to use language from the definition to articulate broad versions of the holding. 
· Read the case carefully when formulating broader holdings.  Although there are many possibilities, some versions are too broad for the case to support.  The language in Mullett is inconsistent with a rule that every escaped animal goes to the finder. Those of you who tried this very broad holding went too far: under the rules cited in Mullett, animals that do not regain natural liberty or that have animus revertendi do not go to the finder.  

(7a) Doctrinal Rationales: The original owner of an animal ferae naturae loses property if the animal escapes and regains its “natural liberty” unless it has “animus revertendi.”  Blackstone.  Kent.  “Animus revertendi” means a “usual custom of returning.”  Blackstone.  Here, the evidence showed that the animal broke away as soon as it could, traveled a considerable distance, and failed to return in two weeks, thus displaying no intent or custom to return.  The court defined “natural liberty” to mean when the animal can “provide for itself, in the broadest sense which the phrase may be used” or when it “is free to follow the bent of its natural inclinations.”  It then said that this was true for the sea lion in the Atlantic, even though sea lions are not native to that ocean.  Because the sea lion had no animus revertendi and had returned to its natural liberty, the original owner lost property rights.
(7b) Policy Rationales: 

· Policy Rationale #1:  The court may believe that one purpose of the natural liberty rule is to protect finders who have no reason to know that a wild animal in the wild did not simply grow there and who thus would have no reason to expect or look for a prior owner.  As between the innocent finder and the negligent owner, we give property to the finder.  In this case, the court may have believed that the average finder of a sea lion swimming in the Atlantic is unlikely to know that it isn’t native, and so the policy behind the natural liberty rule applies here.

· Policy Rationale #2:  The court may believe that one purpose of the natural liberty rule is to punish an OO who so fails to confine the animal that the animal reaches a place where it can care for itself and effectively return to the wild.  In that situation, the OO arguably has used insufficient labor to control the animal and is unlikely to be able to find it again.  Perhaps because these considerations would seem to apply even if the animal has not technically returned to its natural habitat, the court held that the sea lion had returned to natural liberty even though it is not native to the Atlantic.
· Doctrinal Rationales begin with identification of significant doctrine that the court relies on to reach its holding with brief citations to the relevant authorities, and then provide the logic tying the doctrine to the holding.  They are much easier to formulate for a case like Mullett that makes its logic explicit. 

· Policy Rationales include stated or unstated policy reasons that support the court’s decision.  Mullett does not explain the reasons for its decision, so the best you can do is to try to suggest possible policies that the court might have considered (making clear that the court did not make these points explicitly).  
· Be careful when using direct quotes in your rationales.  Many of you simply copied chunks of the case into your brief without any accompanying explanation.  Many of you included multiple versions of the same rule.  Trying to state the court’s reasoning in your own words is a good way to see if you really understand it.  If you do use phrases or sentences taken directly from the case, indicate this using quote marks.

(8) Result: Affirmed.  No need to say any more than this.  Clear from context who did the affirming and what they affirmed. 
