Manning v. Mitcherson:  Sample Brief

Parts of the Brief in Bold Type;  Prof’s Comments in Regular Type (Primarily Based on Written Submissions of Prior Classes)  

(1) Citation:  Manning v. Mitcherson, 69 Ga. 447 (1882)

· Be careful copying information into your brief.  A few of you misstated the numbers in the citation. 
(2) Statement of the Case:  Mitcherson, original owner of escaped canary, sued Manning, who was given the bird by its finder, under a possessory warrant seeking return of the bird.
· Remember to identify the parties by name.  It helps you keep track of what’s happening in the case and helps me to see if you’re reading carefully.  

· When identifying the parties by role, try to give enough information so the nature of the dispute is clear.  For example, you should note that the canary escaped so you make clear that the case doesn’t involve theft or bird-napping. On the other hand, some information, such as Manning having lost a similar canary, is probably not central enough to the analysis in the case to warrant inclusion here.

· Describe parties accurately.  Manning did not find the escaped animal, but got it from the finder. Also, while there is no dispute that Mitcherson originally owned the animal, whether Manning is the current “owner” (as opposed to “possessor”) is still at issue in the case and so doesn’t belong here.   

· Although it is a good idea to try to guess what the cause of action might be in a case like Manning where it is not made clear, be careful. You may have said she brought an action for “conversion,” but that is an action for damages.  She sought return of the bird, so she might have been suing for “replevin,” an action for return of property wrongfully taken by another.  Saying she “sued out a possessory warrant” is certainly sufficient under the circumstances.

(3) Procedural Posture:  After a trial, the magistrate awarded possession to the plaintiff.  Defendant brought a writ of certiorari to Superior Court, which affirmed [by dismissing the writ.]  Defendant “excepted [appealed].

· Although many of you did a good job trimming this section of the brief to make it concise, you should note that there was a trial.  You should know this from the language referring to evidence that the parties presented.  Including this detail clarifies that the appellate court is looking at a trial record and not merely at pleadings (as in Pierson). 

· The name of the court whose opinion you are briefing should be discernable from the citation (e.g., a cite to the Georgia Reporter with no qualification means the case is in the Georgia Supreme Court).  Thus, you can merely say that the plaintiff or defendant “appealed” the decision without indicating to whom it was appealed.

(4) Facts:  Plaintiff owned a canary that was trained so that it would answer to its name. She divided the bird’s crest in a distinctive way.  After she had owned it for two years, it escaped. It had escaped once before and returned on its own.  This time, a third party found it five days after it escaped and gave it to defendant. The next day, plaintiff demanded the bird from the defendant, who refused to return it.

· Although you should generally try to include only facts that seem to matter to the court’s discussion, you need to include more facts in a case like Manning, in which the precise grounds for the decision are unclear, than in a case like Shaw, which has a very specific focus. Although specific names, dates, and place names are rarely relevant, in Manning, the court includes some information about time and dates in its list of significant facts.  I have tried to capture the key information here by including the relevant time frames (as opposed to the specific dates).

· Remember that you can treat as “facts” anything that the court whose opinion your briefing must take as given.  In Manning, the court has accepted plaintiff’s version of evidence as true for purposes of the appeal.  Thus, you can treat this version as “fact.”  Do not include facts the court must ignore, like the Mannings’ account of whose canary it is.

(5) Issue:  Did the magistrate err in awarding possession of the canary to the original owner, because the original owner retained no property right in the escaped canary even though she had owned it for two years prior to escape, trained to recognize its name and combed its crest in a distinctive manner, it had escaped once before and returned in a day or two, it was found five days after escape, and she discovered its whereabouts a day after that? 

(6a) Narrow Holding: No, the magistrate did not err in awarding possession of the canary to the original owner, because an original owner does retain property rights in an escaped canary that she had owned for two years prior to escape, trained to recognize its name and combed its crest in a distinctive manner, that had escaped once before and returned in a day or two, that was found five days after escape, and whose whereabouts she discovered a day after that. 

(6a) Broad Holding (one of many possible versions): No, the magistrate did not err in awarding possession of the canary to the original owner, because an original owner does retain property rights in an animal ferae naturae that is tamed, marked, and is found soon after it escapes. 
· Procedural Component:  Here, you could also treat the procedural error as occurring in the Superior Court: “Did the Superior Court err by affirming the judgment of the magistrate awarding possession of the canary to the original owner….”
· Substantive Component: Issue & Narrow Holding:
· For purposes of your briefing for this class, you should try to draft narrow versions of the issue that include a number of the facts in the case.  This will help you to focus on what facts the court considers relevant and help you in formulating the holding.  
· Try to focus your version of the substantive parts of the issue and holding on the points that were contested/decided in the appellate court. 
· In the Georgia Supreme Court, Manning no longer contested that the canary at issue originally belonged to Mitcherson.  Thus, his claim must have been that she lost her rights to it when it escaped.  The language of the last paragraph in the opinion should have clued you in that the defendant was claiming that she lost property when the bird escaped.   

· Be careful about confusing uncontested doctrinal rationales with the substantive issue/holding
· Substantive Component: Broader Holdings:  As we discussed in class, you could articulate numerous versions of broad holdings for this case.  You can find other examples in the slides for Class 15 and in the forthcoming write-up of DQ1.48.
(7a) Doctrinal Rationales: These should begin with identification of significant doctrine that the court relies on to reach its holding with brief citations to the relevant authorities (where available), and then provide the logic tying the doctrine to the result.  Here, the court doesn’t lay out all of its logic, so you have to reason/guess a bit to fill in all the steps and then make clear which points are not explicitly stated.  The version here is a plausible explanation of how the court uses the passage about the “Law of Georgia.”

1. To have property in animals ferae naturae, “one must have them within his actual possession, custody or control, and this he may do by taming, domesticating, or confining them.”  Defendant seems to have argued that P lost her property rights because she no longer had the bird within her “actual possession, custody or control.”  The court rejected that argument, holding that the totality of the evidence here showed that P retained “sufficient possession and dominion over [the] bird” to still have property rights.  The court presumably relied on the evidence of taming and on the short time and distance the bird had traveled before it was recaptured.

(7b) Policy  Rationales: The court doesn’t lay out its reasoning especially clearly here.  The best you can do is to try to suggest possible policies that the court might have considered, while trying to take into account the specific language of the opinion where it seems relevant. Make sure you make clear that the Court did not make these points explicitly.  I see at least these three possibilities here: 
1. [Possible Policy Rationale re Rewarding Taming/Investment/Labor]: The court stated that it would be unjust to allow the finder to keep a pet bird that escaped to the street.  It compared the case to an escaped organ grinder’s monkey and to wild animals escaping from a menagerie.  These analogies suggest that it might be trying to protect the original owner’s investments in the animal (e.g., taming, purchasing, maintaining) by returning the animal even after it escapes. This idea would support returning the canary to the plaintiff in this case where it was tamed and she had maintained it for two years.
2. [Possible Policy Rationale re Not Rewarding Finders Who Take Escaped Animals Knowing that the Animals Probably Have a Prior Owner]: The court stated that it would be unjust to allow the finder to keep a pet bird that escaped to the street.  It compared the case to an escaped organ grinder’s monkey and to wild animals escaping from a menagerie.  These analogies suggest that it might believe that a finder of one of these animals ought to know that they have a prior owner, and so should know that those owners are entitled to get them back. This idea would support returning the canary to the plaintiff in this case where the canary had a parted crest created by its owner and likely was not found in the wild in the area.
3. [Possible Policy Rationale re Creating Certainty for Owners of Wild Animals and Avoiding Unnecessary Expense]:  The court may have believed that if the owners of wild animals were not relatively certain that the animals would be returned to them after escaping, they would feel the need to expend significant resources confining the animals and taking extraordinary measures to prevent escape.  This idea would support returning the canary to the plaintiff in this case where she had owned it for two years and it had only gotten out twice. 
(8) Result: Affirmed.
