Liesner v. Wanie:  Sample Brief

Parts of the Brief in Bold Type;  Prof’s Comments (Largely Based on Submissions of Prior Classes)  in Regular Type

0)  General Points

a.  Adhere to the form for briefing appellate cases described in Info Memo #1 

b.  Read the whole case quickly for plot before briefing.  This reading should help prevent you from guessing wrong about what the issue is or writing out a lot of irrelevant facts.  

1)  Citation: Liesner v. Wanie, 156 Wisc. 16 (1914)

a.  You need to include information that tells the reader which court decided the case. Note that if a citation does not indicate which court decided the case, it means that it was written by the highest court in the state, which in this case would be the Wisconsin Supreme Court.

b.  The standard citation form includes only the name of the first party on each side.  You should not include other names or “et al.”  No need to indicate “appellant” and “respondent” here:  The information later in the brief will make that clear.  You also need not note that a party is being represented by their “next friend” (legal representative).  Some students have treated the “next friend” as a party to the suit.  This is incorrect; “next friends” help to represent real parties whose interests are at stake when those parties are legally incapable of fully representing themselves.

c. We abbreviate the “versus” in the middle as “v.” not “vs.” 

2)  Statement of the Case: Liesner and another, who shot and claimed to have mortally wounded a wolf, sued Wanie, who subsequently shot[, killed,] and took the wolf, to recover the body of the wolf, possibly on the theory of trespass on the case.

a.   Try to incorporate the statement into a single sentence.

b.  Your introduction to the parties should give some information about the aspects of who they are that are relevant to the lawsuit. 

(i) In providing this information, treat as a “fact” only those points that the court takes as given in the opinion you are briefing.  Examples: 

(A) In Liesner, everybody agreed that Wanie killed and took the wolf, but on appeal they still contested who fired the mortally wounding shot.  Thus, to be precise, you might say, “Liesner and another, who claim to have mortally wounded a wolf….”

(B) In Liesner, do not include information only found in the trial record (e.g., that the plaintiffs are brothers).  The brief is a summary only of the appellate opinion.

(ii) You probably will find it helpful to identify by name the parties and anyone else who’ll play a major role in the discussion.  
(iii) Provide the information about the parties concisely.  First names, places, dates, etc., are usually unnecessary. You needn’t identify “plaintiff” and “defendant” explicitly; saying who sued whom already provides this information.  

c.  Indicate the plaintiff’s theory of the case and the relief the plaintiff requested if the opinion provides this information.  

(i) Theory of the Case: Liesner does not tell you what the cause of action was.  You might, based on Pierson (since it is your only data point!), suggest that the claim was also trespass on thecase, but make clear you are speculating.  and we don’t really have enough experience in the class yet to be able to tell. FYI:  
· The common law action for return of personal property improperly held by another is “replevin.”  There is a reference in the trial transcript that suggests this was the claim here.
· The common law action for damages for taking, damaging, or destroying another’s personal property is “conversion.”  
· “Wrongful Possession” is not a cause of action. 
(ii) Relief Requested:  The first line of the Liesner opinion indicates that the initial lawsuit requested only the return of the body of the wolf.  The decision to award damages apparently arose later.  

3) Procedural Posture:  The trial court directed a verdict for the plaintiffs and awarded them damages.  Defendant appealed.
a.  Do not include steps that had no bearing on the outcome of the case or are implied by the circumstances.  E.g., in Liesner, although the defendant also moved for a directed verdict, that motion did not affect the outcome in any way, so it need not go into your brief.  
b.  Do not include the result reached in the opinion you are briefing.  That should go in the holding or in a separate section entitled “Result.”  

c.  Do not include the trial court’s reasoning.  If it is important, you can incorporate it into the issue.

4) Facts:
The Trial Court found that Plaintiffs mortally wounded a wolf and pursued it to the point that escape was improbable, if not impossible.  D then shot and killed the wolf and took the carcass.
a.   You can treat as “facts” any information taken as given by the court whose opinion your briefing.  However, you should indicate where a fact is still in dispute. In Liesner, the parties contested who fired the shot that mortally wounded the animal. Thus, your “facts” should not assert without qualification that “the plaintiffs mortally wounded the wolf.”  Similarly, you shouldn’t state as an unqualified fact that Wanie “interfered” with the hunt or “intercepted” the wolf. 

b.  Unless the source of the information is at issue, you need not indicate whether a fact was derived from testimony, stipulation, or physical evidence.  Thus, you would usually say, “The wolf died the next day,” rather than, “According to the death certificate, the wolf died the next day.”  The latter would only be appropriate if, e.g., the court were trying to determine what weight should be given to the death certificate when witnesses had testified that it included the wrong date.
5) Issue: 
Did the trial court err by directing a verdict for the plaintiffs because the defendant offered sufficient evidence to create a reasonable doubt about who fired the shot that mortally wounded the wolf, thus gaining ownership of it. 

a. Take the time to meld the procedural and substantive parts of the issue into one grammatically correct sentence

b.  Be careful identifying the substantive part of the issue.  Focus on what precise argument the appellant made to the court.  In Liesner, the appellant must have argued that the plaintiffs did not fire the shot that mortally wounded the wolf. 
6) Holding: Hard to do broad & narrow here because focused on sufficiency of the evidence.  Here are two possible versions

· The trial court did not err by directing a verdict for the plaintiffs because the  defendant did not offer sufficient evidence to create a reasonable doubt about who fired the shot that mortally wounded the wolf, thus gaining ownership of it.  -OR- 

· The trial court did not err by directing a verdict for the plaintiffs because any reasonable doubts that the plaintiffs fired the shot that mortally wounded the wolf may well have been removed by superior advantages of the Trial Court.

7) Rationales:  As noted on the slides, this is tricky because of the nature of the issue.

a.  Doctrinal Rationale: Under the “prevailing rule,” if the plaintiffs had the wolf “so in their power that escape was highly improbable, if not impossible,” they obtained property rights in it.  Where the trial court found no reasonable doubts that plaintiffs had met this test by mortally wounding the wolf, directing a verdict in their favor was proper. 

b.  A Sophisticated Policy Rationale:  The court was willing to defer to the trial court’s determination that the defendant’s evidence did not create a “reasonable doubt” as to who fired the first shot because of that court’s “superior advantages.”  By this it presumably meant the trial judge’s ability to observe the witnesses directly in order to assess their credibility and to hear their emphasis and inflection when they speak.  This deference allows the trial judge to save resources by eliminating the jury deliberation process in cases where the judge is certain, based on observations of the witnesses, that there is no serious dispute, even in cases where the paper record might not appear quite as clear.

 8) Result: Affirmed.

