Kesler v. Jones:  Sample Brief

Parts of the Brief in Bold Type;  Prof’s Comments (Largely Based on Submissions of Prior Classes)  in Regular Type

(1) Citation: Kesler v. Jones, 50 Idaho 405, 296 P. 773 (1931) or 296 P. 773 (Idaho 1931)

· Generally, if you only use one citation, it should be to the regional reporter, not the state reporter.  Law offices and courts are more likely to have copies of the regional reporters.  An important exception to this is when you are filing documents in a state court and that court’s rules require citations to the state reporters.

(2) Statement of the Case: Kesler, the original owner of an escaped fox, and the Davises, its caretakers, sued Jones, who killed the fox to protect a neighbor’s chickens and kept its pelt, for unlawful killing of the fox and unlawful retention of its pelt, seeking damages.

· A number of you had problems identifying the plaintiffs.  The court says that the Davises by contract had care and custody of the fox, which was “the property of the other appellant.” The latter almost certainly is Kesler, whose name in the case is otherwise unexplained. The Davises are probably parties (even though they may not have an ownership interest) because they likely will be responsible to Kesler for damages for loss of the fox if they don’t recover from Jones.

· Description of plaintiffs should include “escape” to make clear fox not lost or stolen and should say “original owner,” because “owner” of fox at time it was shot still at issue in both cases.

· Description of defendant should note he killed fox to protect neighbor’s chickens to understand 1st issue and that he kept its pelt to understand the second.

· Court describes the Ps’ claims as I have listed them above, but you might try to fit them into the causes of action we’ve already covered:
· Unlawful Killing:  Reasonable following Pierson to call this claim “trespass” or “trespass on the case.”
· Unlawful Retention: 
· “Presumably for conversion” is fine in context.  

· Not crazy to say “replevin,” as claim of unlawful retention could be seeking either return of pelt or damages.  However, new trial for valuation suggests seeking damages, so likely not replevin.

· The case does not explicitly mention what remedy the plaintiffs sought.  However, the court ordered a new trial to determine “the value of the pelt,” which would not be necessary if the defendant was simply returning the pelt.  Thus, I assume plaintiffs requested damages. Moreover, nothing in the case says they requested the pelt back. (That Ps claimed D unlawfully retained the pelt doesn’t mean they asked for it back.)

(3) Procedural Posture:  After a trial, the court found for defendant on both claims.  Plaintiffs appealed.

· Useful to indicate decision followed a trial, to make clear not decided on the pleadings.  You can deduce the first trial from the court’s grant of “a new trial.”  However, no reference to jury or verdict, suggesting it was simply a bench trial.

· Names of courts almost never matter.

· Helpful to make clear that D won below on both Ps’ claims.

· To be accurate, should be clear that there were multiple plaintiffs but just one defendant.
(4) Facts: Fox from Ps’ breeding farm had escaped and been recaptured once. It escaped again and Ps pursued it.  A short time after the escape and a short distance away, a neighbor found it among her chickens and asked D for help.  D shot and killed the fox, unaware of its prior captivity or Ps’ ownership.  Ps requested that D return fox’s pelt, but D refused. 

i) Although you should make this section as concise as possible, need to try to include everything that may have affected analysis.  Certainly you should include any facts the court specifically lists in its analysis. 


ii) What to leave out:  

(A) Specific dates, names, dollar amounts, are usually not relevant.  E.g., names of the fox and of Mrs. White don’t play any role in the decisions.  Also normally don’t include honorifics like “Dr.” unless relevant to the legal claim. 
(B) Details that seem to play no role in the decision.  Examples:

· The relationship between the plaintiffs and details of their business (like state license) do not seem to play any role in the court’s analysis of whether the fox reached natural liberty.

· That Jones was White’s neighbor probably doesn’t matter.  The result would have been the same if he’d been on a housecall but lived across town or if he’d been her cousin from Topeka.
iii) Helpful to present facts in chronological order (pursuit before finding/killing).

TWO ISSUES: 


Generally: You should have recognized that there were two issues in this case because:

· Plaintiff made two separate legal claims, both of which the court resolved.

· The court affirmed in part and reversed in part.  Given that the defendant won on both issues below, this meant that, here, the plaintiff won one and lost one.]


Formatting:  I had asked in the slides laying out the form of the brief that if there were more than one issue, that you lay out the holdings and rationales separately for each issue.  Because this wasn’t in the written instructions, I didn’t penalize for not doing it, but the suggested formatting makes it a lot easier to follow the brief. 
ISSUE #1:  UNLAWFUL KILLING:  As I noted in class, you didn’t have a lot of relevant ideas to work with here because the court did not spend much time on this issue and because we have not covered any relevant doctrine about tort defenses.  In grading, I tried to reward solid attempts to address this issue while giving more weight to the other issue (with which you should be much more familiar).
   (5) Issue & (6) Holdings

Issue: Did trial court err in entering judgment for defendant because a person has no right to kill a fox escaped from captivity when asked by a neighbor to help protect the neighbor’s chickens, which the fox is attacking? 

Narrow Holding: No.  Trial court did not err in entering judgment for defendant because a person has the right to kill a fox escaped from captivity when asked by a neighbor to help protect the neighbor’s chickens, which the fox is attacking.

Possible Broad Holding (substantive part only): A person has the right to kill an escaped animal where acting as a reasonably prudent person would do when in the reasonable belief that the animal is threatening his own property or property of another.   
· The broad holding is a little bit hard to formulate because the court doesn’t tell us why Ps claimed killing the fox was unreasonable.  It would seem sensible to include some version of each of the following components:
· Killing animal belonging to another

· Acting as reasonably prudent person (can’t kill thoroughbred horse to protect chicken)

· Reasonably apparent necessity (has to be some present threat)

· To protect own property or that of another. 

 (7) Rationales:

Doctrinal Rationale: A person has the right to kill a trespassing animal, whether wild or tame, if it appears reasonably necessary to protect his own property or premises from the animal.  Churchill, Helsel, Drolet.  Here, the trial court found that the defendant, acting on the neighbor’s behalf to protect her property, did no more than a reasonably prudent person would do when he killed the fox.  Thus, the killing was lawful regardless of whether he should have known that the fox had escaped from captivity.

Policy Rationale:  The court may have believed that if the owner of an animal is sufficiently careless to let the animal escape or wander about freely, the owner is responsible for any problems that result and therefore cannot complain about interference with property rights if another person harms the animal in a reasonable attempt to protect that person’s own property or the property of another.

ISSUE #2:  UNLAWFUL RETENTION/ESCAPE
   (5) Issue & (6) Holdings

Issue:  Did trial court err in entering judgment for defendant because the original owner of a fox loses property rights because it has returned to natural liberty when it escapes with no intention of returning and is reasonably killed in protection of private property rights, but has escaped and been recaptured before, was killed a short time and distance from its escape, and its original owner was still pursuing it when it was killed?

Narrow Holding:  No.  The trial court did not err in entering judgment for defendant because the original owner of a fox does not lose property rights because it has returned to natural liberty when it escapes with no intention of returning and is reasonably killed in protection of private property rights, but has escaped and been recaptured before, was killed a short time and distance from its escape, and its original owner was still pursuing it when it was killed.

Possible Broad Holding:  No.  The trial court did not err in entering judgment for defendant because the original owner of an escaped animal ferae naturae retains property rights because it has not returned to natural liberty when a third party takes possession of the animal only a short time after it escaped if the original owner is still in pursuit.

· Issue and Holdings need to focus on contested legal question, which is whether fox here had returned to NL.  What happens if an escaped animal returns to NL without AR is not contested.

· Issue/Narrow Holding need to include the whole list of facts the court treats as relevant: prior escape & recapture, short time/distance, continued pursuit.  I would not treat “identifiable” as vary significant:  If fox were not identifiable, OO would simply lose without having to do the NL analysis.  
· Several plausible versions of Broad Holding, but need to keep it tied to NL and consistent overall with the Mullett/Blackstone structure.
(7) Rationales
Doctrinal Rationale #1:  When wild animals escape from their owners and regain their natural liberty without intent to return, the owners lose their property rights in the animals. R.C.L.  However, there is an exception for cases like those “where the wild animals of a menagerie escape from their owner’s immediate possession.” Id.  In such cases, the courts are “constrained to hold” that the animals had not so regained their natural liberty as “completely to destroy” the owners’ property rights. Id.  The court found that given the owners’ pursuit, the short time and distance involved, and the prior escape and return, this case fell within this exception even though the defendant believed the fox to be wild and unowned.

Doctrinal Rationale #2: Albers is “squarely on point” and reached the same conclusion, although using different reasoning.  It thus supports the decision here to reward the pelt to the OO.

Policy Rationale:  The court’s quoting favorably a reference to menagerie animals may show that it believed that it is unfair for an owner of a valuable escaped animal to lose it as quickly as would have been the case here if defendant had prevailed.  Accordingly, the court interpreted natural liberty narrowly to protect the owner of the valuable animal here.

· The exception from RCL is a good basis for a Doctrinal Rationale, but you must be clear:
· that it is an exception from the Mullett rule that limits the meaning of NL;
· that it is not just for menagerie animals (which are just an example); and then
· explaining how the court got from the exception to the result here.
· If you do a Doctrinal Rationale based on Albers, you need to be clear that Kesler reaches its result using different reasoning (the key passage in RCL cited in Kesler is not referenced directly or indirectly in Albers). Thus, Albers supports the result in Kesler, but not the legal analysis. 
(8) Result:  Affirmed in part, reversed in part and remanded for a new trial on the value of the pelt.
· If you clearly addressed the two issues separately, it was fine to have two separate results sections as well.
