Property II: Chapter 2
 Actual and Desirable Limits on Homeowners’ Association Regulations
A.  Introduction
HISTORICAL DEVELOPMENT OF PROMISSORY SERVITUDES

At English common law, agreements regarding land were only enforceable as real covenants.  For a real covenant to bind subsequent owners of the properties in question, the parties to the original contract had to intend that it run, the contract needed to touch and concern the land, and there had to be privity both between the original parties (horizontal) and between those parties and the current residents or owners (vertical).  

Because horizontal privity was limited to landlord-tenant relationships and the dominant and servient tenements to an easement, relatively few of these restrictions were enforced.  In other words, if a landlord wanted to bind people who took over his tenant’s leasehold, he could.  If the dominant tenement holder wanted to enforce requirements related to his easement on all holders of the servient tenement, he could.  But if a landowner wanted to divide his parcel and limit the activities of the purchaser of one portion of the lot, he could not make those limits binding on subsequent owners.

Perhaps because there were lots of good reasons to allow the person dividing his parcel to create binding agreements, courts developed two ways to broaden the traditional limits on the enforceability of real covenants.  First, in many jurisdictions in the United States, the definition of horizontal privity was expanded to include the grantor-grantee relationship.  This allowed more contracts involving land to bind successors.  

Second, the English courts of equity invented the Equitable Servitude.  This device allowed the courts to enforce these contracts in equity by granting injunctions where the parties to the original contract intended that it run, the contract touched and concerned the land, and the burdened party had notice of the restriction.  The elimination of the privity requirements meant that not only could grantors create contracts that run with the land of their grantees, but for the first time neighbors whose property had no legal relationship could create contracts that ran with the land.

The evolution of the modern subdivision in the US led to further development of these doctrines.  As early as the middle of the 19th Century, American entrepreneurs were dividing up large parcels of land and selling the resulting smaller parcels for residential use.  A humorous example of one of these early subdivisions is described in Charles Dickens’s novel, Martin Chuzzlewit.  



In any event, these subdivisions raised new issues.  The law of real covenants and equitable servitudes is based on express promises made between the landowners.  In the subdivisions, it was common for the seller to exact promises from the buyers, but less common for him to give explicit promises back.  Because the later purchasers succeed to the interests of the developer, they can enforce the promises made by the earlier buyers.  However, the earlier buyers could not enforce against the later ones because their lot was not one of the ones that was the recipient of the promise at the time it was made.  For example, suppose there were four lots sold, each with a promise made to the developer:


Buyer of Lot 1 promises to developer (who owns Lots 2-4)


Buyer of Lot 2 promises to developer (who still owns Lots 3-4)


Buyer of Lot 3 promises to developer (who still owns Lot 4)


Buyer of Lot 4 promises to developer (who now owns nothing)

If #1 violates his promise, #2-#4, the successors to the promisee, can enforce.  But if #3 violates her promise, only #4 can enforce, because #3 only made her promise to the owner of #4.



Because of this system’s apparent unfairness to the earlier purchasers, courts developed a couple of legal theories to allow the earlier purchasers to enforce against the later ones.  One theory is that the developer implicitly promises the earlier purchasers that he will place identical restrictions on the lots sold later.  Thus, the earlier purchasers can sue to enforce these implied promises.  These are what some courts call “reciprocal negative easements,” although for our purposes, they should more accurately be called implied equitable servitudes. Plaintiffs claiming under this theory must show that the development was sold by a common owner with a common scheme in mind for the whole development.  In other words, in order for the court to imply a promise, it has to believe that the developer intended to create a relatively uniform subdivision where all the lots were similarly restricted.



The major theoretical drawback to this theory is that it binds subsequent purchasers to an unwritten promise regarding the use of land.  Many jurisdictions were uncomfortable with this evasion of the statute of frauds, and so they developed an alternative theory.  This theory is that the earlier purchasers are the intended beneficiaries of the promises made from the later purchasers to the developer, and as intended beneficiaries, they can sue to enforce the contract.  This “third-party beneficiary approach” also requires a common scheme.  There would be no reason to view the buyers as beneficiaries of each others’ promises in absence of a uniform scheme.  The theory, however, will not work where there were no later purchasers or in a case where the later purchasers made no promises.  Without an express promise from a later purchaser to enforce, the earlier purchasers have nothing to hang their hats on.

The continued evolution of servitudes followed from the further development of the idea of the subdivision.  Owners of adjacent properties became aware of the advantages of pooling their resources to acquire common recreational facilities, common maintenance services, etc.  They created homeowners’ associations to collect money from the property owners and act as the owners’ agent in acquiring and maintaining the common areas and services.  

For these associations to be effective, they had to be able to enforce restrictions on and collect money from subsequent purchasers of the lots governed by the association.  Arguably, however, they might have trouble under traditional servitudes law.  For one thing, promises to pay money traditionally didn’t run with the land.  For another, the association was a corporation that owned no land, so it technically was not in privity with anyone.  A pivotal decision in moving the law of servitudes forward was the N.Y. Court of Appeals decision in Neponsit.  In that case, a deed restriction on a group of houses allowed an association to collect fees to use for upkeep on common easements.  A bank that had foreclosed on one of the houses challenged the association’s right to enforce the restriction because the association never had owned any of the land and because it required payment of money.  Neponsit, by viewing the vertical privity and touch and concern requirements very expansively, allowed the association and others like it to perform their allotted functions within the traditional framework.  Today, statutes in most jurisdictions permit homeowners’ associations to carry on their functions without having to demonstrate vertical privity or touch & concern in every individual case.
B.  Standards for the Lawfulness of HOA Regulations 

1. Nahrstedt: The California Standard
NAHRSTEDT v. LAKESIDE VILLAGE CONDOMINIUM ASS’N

878 P.2d 1275 (Cal. 1994)

KENNARD, J. A homeowner in a 530‑unit condominium complex sued to prevent the homeowners association from enforcing a restriction against keeping cats, dogs, and other animals in the condominium development. The owner asserted that the restriction, which was contained in the project’s declaration
 recorded by the condominium project’s developer, was “unreasonable” as applied to her because she kept her three cats indoors and because her cats were “noiseless” and “created no nuisance.” Agreeing with the premise underlying the owner’s complaint, the Court of Appeal concluded that the homeowners association could enforce the restriction only upon proof that plaintiff’s cats would be likely to interfere with the right of other homeowners “to the peaceful and quiet enjoyment of their property.” 

 
Those of us who have cats or dogs can attest to their wonderful companionship and affection. Not surprisingly, studies have confirmed this effect.  ...  But the issue before us is not whether in the abstract pets can have a beneficial effect on humans. Rather, the narrow issue here is whether a pet restriction that is contained in the recorded declaration of a condominium complex is enforceable against the challenge of a homeowner. As we shall explain, the Legislature ...  has required that courts enforce the covenants, conditions and restrictions contained in the recorded declaration of a common interest development “unless unreasonable.” 

   
Because a stable and predictable living environment is crucial to the success of condominiums and other common interest residential developments, and because recorded use restrictions are a primary means of ensuring this stability and predictability, the Legislature ... has afforded such restrictions a presumption of validity and has required of challengers that they demonstrate the restriction’s “unreasonableness” by the deferential standard applicable to equitable servitudes. Under this standard established by the Legislature, enforcement of a restriction does not depend upon the conduct of a particular condominium owner. Rather, the restriction must be uniformly enforced in the condominium development to which it was intended to apply unless the plaintiff owner can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restriction that it should not be enforced against any owner. Here, the Court of Appeal did not apply this standard in deciding that plaintiff had stated a claim for declaratory relief. Accordingly, we reverse the judgment of the Court of Appeal... . 

I.   Lakeside Village is a large condominium development in Culver City, Los Angeles County. It consists of 530 units spread throughout 12 separate 3‑story buildings. The residents share common lobbies and hallways, in addition to laundry and trash facilities. The Lakeside Village project is subject to certain covenants, conditions and restrictions (hereafter CC&R’s) that were included in the developer’s declaration recorded ... at the inception of the development project. Ownership of a unit includes membership in the project’s homeowners association, the Lakeside Village Condominium Association (hereafter Association), the body that enforces the project’s CC&R’s, including the pet restriction, which provides in relevant part: “No animals (which shall mean dogs and cats), livestock, reptiles or poultry shall be kept in any unit.”
 

    
[P]laintiff Natore Nahrstedt purchased a Lakeside Village condominium and moved in with her three cats. When the Association learned of the cats’ presence, it demanded their removal and assessed fines against Nahrstedt for each successive month that she remained in violation of the condominium project’s pet restriction. 


Nahrstedt then brought this lawsuit ... asking the trial court to invalidate the assessments, to enjoin future assessments ... and to declare the pet restriction “unreasonable” as applied to indoor cats (such as hers) that are not allowed free run of the project’s common areas. Nahrstedt also alleged she did not know of the pet restriction when she bought her condominium. The complaint incorporated by reference the grant deed, the declaration of CC&R’s, and the condominium plan for the Lakeside Village condominium project. 

The Association demurred to the complaint. [T]he Association argued that the pet restriction furthers the collective “health, happiness and peace of mind” of persons living in close proximity within the Lakeside Village condominium development, and therefore is reasonable as a matter of law. The trial court ... dismissed Nahrstedt’s complaint. Nahrstedt appealed.

   
A divided Court of Appeal reversed….  In the majority’s view, the complaint stated a claim for declaratory relief based on its allegations that Nahrstedt’s three cats are kept inside her condominium unit and do not bother her neighbors. According to the majority, whether a condominium use restriction is “unreasonable,” as that term is used in section 1354, hinges on the facts of a particular homeowner’s case. Thus, the majority reasoned, Nahrstedt would be entitled to declaratory relief if application of the pet restriction in her case would not be reasonable... .

   
On the Association’s petition, we granted review to decide when a condominium owner can prevent enforcement of a use restriction that the project’s developer has included in the recorded declaration of CC&R’s.  To facilitate the reader’s understanding of the function served by use restrictions in condominium developments and related real property ownership arrangements, we begin with a broad overview of the general principles governing common interest forms of real property ownership.

II.   Today, condominiums, cooperatives, and planned‑unit developments with homeowners associations have become a widely accepted form of real property ownership. These ownership arrangements are known as “common interest” developments.  The owner not only enjoys many of the traditional advantages associated with individual ownership of real property, but also acquires an interest in common with others in the amenities and facilities included in the project. It is this hybrid nature of property rights that largely accounts for the popularity of these new and innovative forms of ownership in the 20th century. 

   
The term “condominium” ... is used to describe a system of ownership as well as an individually owned unit in a multi‑unit development... .   Not until [very recently] did the notion of shared ownership of real property gain general acceptance in the United States. This occurred after Congress, through the National Housing Act of 1961, made federal mortgage insurance available to condominium units so as to encourage and facilitate home ownership.  Why did it take so long for this country to accept the idea of [this form of] property ownership? Perhaps because the United States was, until recent times, so sparsely populated—and undeveloped habitable land and building materials so affordable—that there was “no great physical need for superimposing one dwelling upon another.” Note, Land Without Earth—The Condominium, 15 U.Fla. L.Rev. at  206.

   
To divide a plot of land into interests severable by blocks or planes, the attorney for the land developer must prepare a declaration that must be recorded prior to the sale of any unit in the county where the land is located.  The declaration, which is the operative document for the creation of any common interest development, is a collection of covenants, conditions and servitudes that govern the project. Typically, the declaration describes the real property and any structures on the property, delineates the common areas within the project as well as the individually held lots or units, and sets forth restrictions pertaining to the use of the property.

   
Use restrictions are an inherent part of any common interest development and are crucial to the stable, planned environment of any shared ownership arrangement. The viability of shared ownership of improved real property rests on the existence of extensive reciprocal servitudes, together with the ability of each co‑owner to prevent the property’s partition.  The restrictions on the use of property in any common interest development may limit activities conducted in the common areas as well as in the confines of the home itself.  Commonly, use restrictions preclude alteration of building exteriors, limit the number of persons that can occupy each unit, and place limitations on—or prohibit altogether—the keeping of pets... . Natelson, Consent, Coercion, and “Reasonableness,” 51 Ohio St. L.J. at  48 n.28 (as of 1986, 58 percent of highrise developments and 39 percent of townhouse projects had some kind of pet restriction). …

Restrictions on property use are not the only characteristic of common interest ownership. Ordinarily, such ownership also entails mandatory membership in an owners association, which, through an elected board of directors, is empowered to enforce any use restrictions contained in the project’s declaration or master deed and to enact new rules governing the use and occupancy of property within the project. Because of its considerable power in managing and regulating a common interest development, the governing board of an owners association must guard against the potential for the abuse of that power.  As Professor Natelson observes, owners associations “can be a powerful force for good or for ill” in their members’ lives. Natelson, Consent, Coercion, and “Reasonableness,” 51 Ohio St. L.J. at 43. Therefore, anyone who buys a unit in a common interest development with knowledge of its owners association’s discretionary power accepts “the risk that the power may be used in a way that benefits the commonality but harms the individual.”  Id. at 67. Generally, courts will uphold decisions made by the governing board of an owners association so long as they represent good faith efforts to further the purposes of the common interest development, are consistent with the development’s governing documents, and comply with public policy.  

   
Thus, subordination of individual property rights to the collective judgment of the owners association together with restrictions on the use of real property comprise the chief attributes of owning property in a common interest development. As the Florida District Court of Appeal observed... :

[I]nherent in the condominium concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit owners since they are living in such close proximity and using facilities in common, each unit owner must give up a certain degree of freedom of choice which he [or she] might otherwise enjoy in separate, privately owned property.  Condominium unit owners comprise a little democratic subsociety of necessity more restrictive as it pertains to use of condominium property than may be existent outside the condominium organization. 

[Hidden Harbour Estates, Inc. v. Norman, 309 So.2d 180, 181-82 (Fla.App. 1975)]

   
Notwithstanding the limitations on personal autonomy that are inherent in the concept of shared ownership of residential property, common interest developments have increased in popularity in recent years, in part because they generally provide a more affordable alternative to ownership of a single‑family home.... One significant factor in the continued popularity of the common interest form of property ownership is the ability of homeowners to enforce restrictive CC&R’s against other owners (including future purchasers) of project units.  Generally, however, such enforcement is possible only if the restriction that is sought to be enforced meets the requirements of equitable servitudes or of covenants running with the land. 

   
Restrictive covenants will run with the land, and thus bind successive owners, if the deed or other instrument containing the restrictive covenant particularly describes the lands to be benefited and burdened by the restriction and expressly provides that successors in interest of the covenantor’s land will be bound for the benefit of the covenantee’s land. Moreover, restrictions must relate to use, repair, maintenance, or improvement of the property, or to payment of taxes or assessments, and the instrument containing the restrictions must be recorded.  Restrictions that do not meet the requirements of covenants running with the land may be enforceable as equitable servitudes provided the person bound by the restrictions had notice of their existence. 

   
When restrictions limiting the use of property within a common interest development satisfy the requirements of covenants running with the land or of equitable servitudes, what standard or test governs their enforceability? In California, as we explained at the outset, our Legislature has made common interest development use restrictions contained in a project’s recorded declaration “enforceable ... unless  unreasonable.” [Civil Code] §1354, subd. (a).  In states lacking such legislative guidance, some courts have adopted a standard under which a common interest development’s recorded use restrictions will be enforced so long as they are “reasonable.” Although no one definition of the term “reasonable” has gained universal acceptance, most courts have applied what one commentator calls “equitable reasonableness,” upholding only those restrictions that provide a reasonable means to further the collective “health, happiness and enjoyment of life” of owners of a common interest development.  Others would limit the “reasonableness” standard only to those restrictions adopted by majority vote of the homeowners or enacted under the rulemaking power of an association’s governing board, and would not apply this test to restrictions included in a planned development project’s recorded declaration or master deed. Because such restrictions are presumptively valid, these authorities would enforce them regardless of reasonableness. The first court to articulate this view was the Florida Fourth District Court of Appeal.  

   
In Hidden Harbour Estates v. Basso, 393 So.2d 637 (Fla.App. 1981), the Florida court distinguished two categories of use restrictions: use restrictions set forth in the declaration or master deed of the condominium project itself, and rules promulgated by the governing board of the condominium owners association or the board’s interpretation of a rule.  The latter category of use restrictions, the court said, should be subject to a “reasonableness” test, so as to “somewhat fetter the discretion of the board of directors.” Id. at 640. Such a standard, the court explained, best assures that governing boards will “enact rules and make decisions that are reasonably related to the promotion of the health, happiness and peace of mind” of the project owners, considered collectively. Id.

   
By contrast, restrictions contained in the declaration or master deed of the condominium complex, the Florida court concluded, should not be evaluated under a “reasonableness” standard.  Id. at 639‑640.  Rather, such use restrictions are “clothed with a very strong presumption of validity” and should be upheld even if they exhibit some degree of unreasonableness.  Nonenforcement would be proper only if such restrictions were arbitrary or in violation of public policy or some fundamental constitutional right.  Id. at 640. The Florida court’s decision was cited with approval recently by a Massachusetts appellate court in Noble v. Murphy, 612 N.E.2d 266.

   
In Noble, managers of a condominium development sought to enforce against the owners of one unit a pet restriction contained in the project’s master deed. The Massachusetts court upheld the validity of the restriction. The court stated that “[a] condominium use restriction appearing in originating documents which predate the purchase of individual units” was entitled to greater judicial deference than restrictions “promulgated after units have been individually acquired.” 612 N.E.2d at 270.  The court reasoned that “properly‑enacted and evenly‑enforced use restrictions contained in a master deed or original bylaws of a condominium” should be insulated against attack “except on constitutional or public policy grounds.” Id. at 271. This standard, the court explained, best “serves the interest of the majority of owners [within a project] who may be presumed to have chosen not to alter or rescind such restrictions,” and it spares overcrowded courts “the burden and expense of highly particularized and lengthy litigation.”  Id.

   
Indeed, giving deference to use restrictions contained in a condominium project’s originating documents protects the general expectations of condominium owners “that restrictions in place at the time they purchase their units will be enforceable.” ...  Ellickson, Cities and Homeowners’ Associations, 130 U.Pa. L.Rev. 1519, 1526‑1527 (1982) (stating that association members “unanimously consent to the provisions in the association’s original documents” and courts therefore should not scrutinize such documents for ‘‘reasonableness.”).  This in turn encourages the development of shared ownership housing—generally a less costly alternative to single‑dwelling ownership—by attracting buyers who prefer a stable, planned  environment. It also protects buyers who have paid a premium for condominium units in reliance on a particular restrictive scheme.

   
To what extent are these general principles reflected in California’s statutory scheme governing condominiums and other common interest developments? We shall explore that in the next section.

III.
In California, common interest developments are subject to the provisions of the Davis‑Stirling Common Interest Development Act. ... Pertinent here is the Act’s provision for the enforcement of use restrictions contained in the project’s recorded declaration. That provision, subdivision (a) of section 1354, states in relevant part: “The covenants and restrictions in the declaration shall be enforceable equitable servitudes, unless unreasonable, and shall inure to the benefit of and bind all owners of separate interests in the development.” ... Thus, ... the inclusion of covenants and restrictions in the declaration recorded with the county recorder provides sufficient notice to permit the enforcement of such recorded covenants and restrictions as equitable servitudes. 

    
Under the law of equitable servitudes, courts may enforce a promise about the use of land even though the person who made the promise has transferred the land to another.  The underlying idea is that a landowner’s promise to refrain from particular conduct pertaining to land creates in the beneficiary of that promise “an equitable interest in the land of the promisor.”  Rest., Property, §539, com. a.  The doctrine is useful chiefly to enforce uniform building restrictions under a general plan for an entire tract of land or for a subdivision. ... 

    
In choosing equitable servitude law as the standard for enforcing CC&R’s in common interest developments, the Legislature has manifested a preference in favor of their enforcement. This preference is underscored by  the use of the word “shall” in the first phrase of section 1354.... The Legislature did, however, set a condition for the mandatory enforcement of a declaration’s CC&R’s: a covenant, condition or restriction is “enforceable ... unless unreasonable.” The Legislature’s use of the phrase “unless unreasonable” in section 1354 was a marked change from the prior version of that statutory provision, which stated that “restrictions shall be enforceable equitable servitudes where reasonable.” ... Under settled principles of statutory construction, such a material alteration of a statute’s phrasing signals the Legislature’s intent to give an enactment a new meaning. Here, the change in statutory language, from “where reasonable” to “unless unreasonable,” cloaked use restrictions contained in a condominium development’s recorded declaration with a presumption of reasonableness by shifting the burden of proving otherwise to the party challenging the use restriction. How is that burden satisfied? To answer this question, we must examine the principles governing enforcement of equitable servitudes.

    
As noted earlier, equitable servitudes permit courts to enforce promises restricting land use when there is no privity of contract between the party seeking to enforce the promise and the party resisting enforcement. Like any promise given in exchange for consideration, an agreement to refrain from a particular use of land is subject to contract principles, under which courts try “to effectuate the legitimate desires of the covenanting parties.”  Hannula v. Hacienda Homes, 34 Cal.2d 442, 444‑445 (1949).  When landowners express the intention to limit land use, “that intention should be carried out.”  Id. at 444; Epstein, Notice and Freedom of Contract in the Law of Servitudes, 55 So.Cal.L.Rev. 1353, 1359 (1982) (“We may not understand why property owners want certain obligations to run with the land, but as it is their land ... some very strong reason should be advanced” before courts should override those obligations.).

   
Thus, when enforcing equitable servitudes, courts are generally disinclined to question the wisdom of agreed‑to restrictions.  This rule does not apply, however, when the restriction does not comport with public policy.  Equity will not enforce any restrictive covenant that violates public policy.  See Shelley v. Kraemer 334 U.S. 1 (1948) (racial restriction unenforceable); [Cal. Civ. Code] § 53, subd. (b) (voiding property use restrictions based on “sex, race, color, religion, ancestry, national origin, or disability”). Nor will courts enforce as equitable servitudes those restrictions that are arbitrary, that is, bearing no rational relationship to the protection, preservation, operation or purpose of the affected land. 

   
These limitations on the equitable enforcement of restrictive servitudes that are either arbitrary or violate fundamental public policy are specific applications of the general rule that courts will not enforce a restrictive covenant when “the harm caused by the restriction is so disproportionate to the benefit produced” by its enforcement that the restriction “ought not to be enforced.” When a use restriction bears no relationship to the land it burdens, or violates a fundamental policy inuring to the public at large, the resulting harm will always be disproportionate to any benefit.

   
Sometimes lesser burdens too can be so disproportionate to any benefit flowing from the restriction that the restriction “ought not to be enforced.”  Rest., Property, §539, com. f.  For instance, courts will not enforce a land use restriction when a change in surrounding properties effectively defeats the intended purpose of the restriction, rendering it of little benefit to the remaining property owners.  ...  As the first Restatement of Property points out, the test for determining when the harmful effects of a land‑use restriction are so disproportionate to its benefit “is necessarily vague.” Id.  Application of the test requires the accommodation of two policies that sometimes conflict: “One of these is that [persons] should be required to live up to their promises; the other that land should be developed to its normal capacity.” Id.  Reconciliation of these policies in determining whether the burdens of a recorded use restriction are so disproportionate to its benefits depends on the effect of the challenged restriction on “promoting or limiting the use of land in the locality ....” Id.

   
From the authorities discussed above, we distill these principles: An equitable servitude will be enforced unless it violates public policy; it bears no rational relationship to the protection, preservation, operation or purpose of the affected land; or it otherwise imposes burdens on the affected land that are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.

IV.   
With these principles of equitable servitude law to guide us, we now turn to section 1354. As mentioned earlier, under subdivision (a) of section 1354 the use restrictions for a common interest development that are set forth in the recorded declaration are “enforceable equitable servitudes, unless unreasonable.” In other words, such restrictions should be enforced unless they are wholly arbitrary, violate a fundamental public policy, or impose a burden on the use of affected land that far outweighs any benefit.    This interpretation of section 1354 is consistent with the views of legal commentators as well as judicial decisions in other jurisdictions that have applied a presumption of validity to the recorded land use restrictions of a common interest development... .  [A]s we discussed previously, recorded CC&R’s are the primary means of achieving the stability and predictability so essential to the success of a shared ownership housing development. In general, then, enforcement of a common interest development’s  recorded CC&R’s will both encourage the development of land and  ensure that promises are kept, thereby fulfilling both of the policies identified by the Restatement.  See Rest., Property, §539, com. f.

   
When courts accord a presumption of validity to all such recorded use restrictions and measure them against deferential standards of equitable servitude law, it discourages lawsuits by owners of individual units seeking personal exemptions from the restrictions. This also promotes stability and predictability in two ways. It provides substantial assurance to prospective condominium purchasers that they may rely with confidence on the promises embodied in the project’s recorded CC&R’s. And it protects all owners in the planned development from unanticipated increases in association fees to fund the defense of legal challenges to recorded restrictions.

   
How courts enforce recorded use restrictions affects not only those who have made their homes in planned developments, but also the owners associations charged with the fiduciary obligation to enforce those restrictions. When courts treat recorded use restrictions as presumptively valid, and place on the challenger the burden of proving the restriction “unreasonable” under the deferential standards applicable to equitable servitudes, associations can proceed to enforce reasonable restrictive covenants without fear that their actions will embroil them in costly and prolonged legal proceedings. Of course, when an association determines that a unit owner has violated a use restriction, the association must do so in good faith, not in an arbitrary or capricious manner, and its enforcement procedures must be fair and applied uniformly. 

   
There is an additional beneficiary of legal rules that are protective of recorded use restrictions: the judicial system. Fewer lawsuits challenging such restrictions will be brought, and those that are filed may be disposed of more expeditiously, if the rules courts use in evaluating such restrictions are clear, simple, and not subject to exceptions based on the peculiar circumstances or hardships of individual residents in condominiums and other shared‑ownership developments.

   
Contrary to the dissent’s accusations that the majority’s decision “fray[s]” the “social fabric”, we are of the view that our social fabric is best preserved if courts uphold and enforce solemn written instruments that embody the expectations of the parties rather than treat them as “worthless paper” as the dissent would. Our social fabric is founded on the stability of expectation and obligation that arises from the consistent enforcement of the terms of deeds, contracts, wills, statutes, and other writings. To allow one person to escape obligations under a written instrument upsets the expectations of all the other parties governed by that instrument (here, the owners of the other 529 units) that the instrument will be uniformly and predictably enforced.

   
The salutary effect of enforcing written instruments and the statutes that apply to them is particularly true in the case of the declaration of a common interest development. As we have discussed, common interest developments are a more intensive and efficient form of land use that greatly benefits society and expands opportunities for home ownership. In turn, however, a common interest development creates a community of property owners living in close proximity to each other, typically much closer than if each owned his or her separate plot of land. This proximity is feasible, and units in a common interest development are marketable, largely because the recorded declaration of CC&R’s assures owners of a stable and predictable environment.

   
Refusing to enforce the CC&R’s contained in a recorded declaration, or enforcing them only after protracted litigation that would require justification of their application on a case‑by‑case basis, would impose great strain on the social fabric of the common interest development. It would frustrate owners who had purchased their units in reliance on the CC&R’s. It would put the owners and the homeowners association in the difficult and divisive position of deciding whether particular CC&R’s should be applied to a particular owner. Here, for example, deciding whether a particular animal is “confined to an owner’s unit and create[s] no noise, odor, or nuisance” is a fact‑intensive determination that can only be made by examining in detail the behavior of the particular animal and the behavior of the particular owner. Homeowners associations are ill‑equipped to make such investigations, and any decision they might make in a particular case could be divisive or subject to claims of partiality.

   
Enforcing the CC&R’s contained in a recorded declaration only after protracted case‑by‑case litigation would impose substantial litigation costs on the owners through their homeowners association, which would have to defend not only against owners contesting the application of the CC&R’s to them, but also against owners contesting any case‑by‑case exceptions the homeowners association might make. In short, it is difficult to imagine what could more disrupt the harmony of a common interest development than the course proposed by the dissent.  ...

V.
Under the holding we adopt today, the reasonableness or unreasonableness of a condominium use restriction that the Legislature has made subject to section 1354 is to be determined not by reference to facts that are specific to the objecting homeowner, but by reference to the common interest development as a whole. As we have explained, when, as here, a restriction is contained in the declaration of the common interest development and is recorded with the county recorder, the restriction is presumed to be reasonable and will be enforced uniformly against all residents of the common interest development unless the restriction is arbitrary, imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits to the development’s residents, or violates a fundamental public policy.

    
Accordingly, here Nahrstedt could prevent enforcement of the Lakeside Village pet restriction by proving that the restriction is arbitrary, that it is substantially more burdensome than beneficial to the affected properties, or that it violates a fundamental public policy. For the reasons set forth below, Nahrstedt’s complaint fails to adequately allege any of these three grounds of unreasonableness.

   
We conclude, as a matter of law, that the recorded pet restriction of the Lakeside Village condominium development prohibiting cats or dogs but allowing some other pets is not arbitrary, but is rationally related to health, sanitation and noise concerns legitimately held by residents of a high‑density condominium project such as Lakeside Village, which includes 530 units in 12 separate 3‑story buildings.

   
Nahrstedt’s complaint alleges no facts that could possibly support a finding that the burden of the restriction on the affected property is so disproportionate to its benefit that the restriction is unreasonable and should not be enforced. Also, the complaint’s allegations center on Nahrstedt and her cats (that she keeps them inside her condominium unit and that they do not bother her neighbors), without any reference to the effect on the condominium development as a whole, thus rendering the allegations legally insufficient to overcome section 1354’s presumption of the restriction’s validity.  ...  There is no federal or state constitutional provision or any California statute that confers a general right to keep household pets in condominiums or other common interest developments.
  ...

ARABIAN, J., Dissenting.  
“There are two means of refuge from the misery of life: music and cats.” –  Albert Schweitzer.
    
I respectfully dissent. While technical merit may commend the majority’s analysis,
 its application to the facts presented reflects a narrow, indeed chary, view of the law that eschews the human spirit in favor of arbitrary efficiency. In my view, the resolution of this case well illustrates the conventional wisdom, and fundamental truth, of the Spanish proverb, “It is better to be a mouse in a cat’s mouth than a man in a lawyer’s hands.” 

    
As explained below, I find the provision known as the “pet restriction” contained in the covenants, conditions, and restrictions (CC&R’s) governing the Lakeside Village project patently arbitrary and unreasonable within the meaning of Civil Code section 1354. Beyond dispute, human beings have long enjoyed an abiding and cherished association with their household animals. Given the substantial benefits derived from pet ownership, the undue burden on the use of property imposed on condominium owners who can maintain pets within the confines of their units without creating a nuisance or disturbing the quiet enjoyment of others substantially outweighs whatever meager utility the restriction may serve in the abstract. It certainly does not promote “health, happiness [or] peace of mind” commensurate with its tariff on the quality of life for those who value the companionship of animals. Worse, it contributes to the fraying of our social fabric.
  …

   
… [P]laintiff challenges this restriction to the extent it precludes not only her but anyone else living in Lakeside Village from enjoying the substantial pleasures of pet ownership while affording no discernible benefit to other unit owners if the animals are maintained without any detriment to the latter’s quiet enjoyment of their own space and the common areas. In essence, she avers that when pets are kept out of sight, do not make noise, do not generate odors, and do not otherwise create a nuisance, reasonable expectations as to the quality of life within the condominium project are not impaired. At the same time, taking into consideration the well‑established and long‑standing historical and cultural relationship between human beings and their pets and the value they impart, enforcement of the restriction significantly and unduly burdens the use of land for those deprived of their companionship. Considered from this perspective, I find plaintiff’s complaint states a cause of action for declaratory relief. 

THE BURDEN.  Under the majority’s construction of Civil Code section 1354, the pet restriction is unreasonable, and hence unenforceable, if the “burdens [imposed] on the affected land ... are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.” What, then, is the burden at issue here?  Both recorded and unrecorded history bear witness to the domestication of animals as household pets.
 Throughout the ages, dogs and cats have provided human beings with a variety of services in addition to their companionship—shepherding flocks, guarding life and property, hunting game, ridding the house and barn of vermin. Of course, the modern classic example is the assist dog, which facilitates a sense of independence and security for disabled persons by enabling them to navigate their environment, alerting them to important sounds, and bringing the world within their reach.
 Emotionally, they allow a connection full of sensation and delicacy of feeling. 

   
Throughout the ages, art and literature, as well as mythology, depict humans in all walks of life and social strata with cats and dogs, illustrating their widespread acceptance in everyday life.
  Some religions have even incorporated them into their worship.
  Dogs and cats are also admired for the purity of their character traits.
  Closer to home, our own culture is populated with examples of the well‑established place pets have found in our hearts and homes.
 

   
In addition to these historical and cultural references, the value of pets in daily life is a matter of common knowledge and understanding as well as extensive documentation. People of all ages, but particularly the elderly and the young, enjoy their companionship. Those who suffer from serious disease or injury and are confined to their home or bed experience a therapeutic, even spiritual, benefit from their presence.  Animals provide comfort at the death of a family member or dear friend, and for the lonely can offer a reason for living when life seems to have lost its meaning.  In recognition of these benefits, both Congress and the state Legislature have expressly guaranteed that elderly and handicapped persons living in public‑assistance housing cannot be deprived of their pets. Not only have children and animals always been natural companions, children learn responsibility and discipline from pet ownership while developing an important sense of kindness and protection for animals.  Single adults may find certain pets can afford a feeling of security. Families benefit from the experience of sharing that having a pet encourages. While pet ownership may not be a fundamental right as such, unquestionably it is an integral aspect of our daily existence, which cannot be lightly dismissed and should not suffer unwarranted intrusion into its circle of privacy.  

THE BENEFIT.  What is gained from an uncompromising prohibition against pets that are confined to an owner’s unit and create no noise, odor, or nuisance?

   
To the extent such animals are not seen, heard, or smelled any more than if they were not kept in the first place, there is no corresponding or concomitant benefit. Pets that remain within the four corners of their owners’ condominium space can have no deleterious or offensive effect on the project’s common areas or any neighboring unit.  Certainly, if other owners and residents are totally unaware of their presence, prohibiting pets does not in any respect foster the “health, happiness [or] peace of mind” of anyone except the homeowners association’s board of directors, who are thereby able to promote a form of sophisticated bigotry. In light of the substantial and disproportionate burden imposed for those who must forego virtually any and all association with pets, this lack of benefit renders a categorical ban unreasonable under Civil Code section 1354.

The proffered justification is all the more spurious when measured against the terms of the pet restriction itself, which contains an exception for domestic fish and birds. A squawking bird can readily create the very kind of disturbance supposedly prevented by banning other types of pets. At the same time, many animals prohibited by the restriction, such as hamsters and the like, turtles, and small reptiles, make no sound whatsoever. Disposal of bird droppings in common trash areas poses as much of a health concern as cat litter or rabbit pellets, which likewise can be handled in a manner that avoids potential problems. Birds are also known to carry disease and provoke allergies. Neither is maintaining fish without possible risk of interfering with the quiet enjoyment of condominium neighbors. Aquarium water must be changed and disposed of in the common drainage system. Leakage from a fish tank could cause serious water damage to the owner’s unit, those below, and common areas. Defendants and the majority purport such solicitude for the “health, sanitation and noise concerns” of other unit owners, but fail to explain how the possession of pets, such as plaintiff’s cats, under the circumstances alleged in her complaint, jeopardizes that goal any more than the fish and birds expressly allowed by the pet restriction. This inconsistency underscores its unreasonableness and discriminatory impact.

 THE MAJORITY’S BURDEN/BENEFIT ANALYSIS.   From the statement of the facts through the conclusion, the majority’s analysis gives scant acknowledgment to any of the foregoing considerations but simply takes refuge behind the “presumption of validity” now accorded all CC&R’s irrespective of subject matter. They never objectively scrutinize defendants’ blandishments of protecting “health and happiness” or realistically assess the substantial impact on affected unit owners and their use of their property. As this court has often recognized, “deference is not abdication.” People v. McDonald, 37 Cal.3d 351, 377 (1984) Regardless of how limited an inquiry is permitted under applicable law, it must nevertheless be made.    Here, such inquiry should start with an evaluation of the interest that will suffer upon enforcement of the pet restriction. In determining the “burden on the use of land,” due recognition must be given to the fact that this particular “use” transcends the impersonal and mundane matters typically regulated by condominium CC&R’s, such as whether someone can place a doormat in the hallway or hang a towel on the patio rail or have food in the pool area, and reaches the very quality of life of hundreds of owners and residents. Nonetheless, the majority accept uncritically the proffered justification of preserving “health and happiness” and essentially consider only one criterion to determine enforceability: was the restriction recorded in the original declaration? If so, it is “presumptively valid,” unless in violation of public policy. Given the application of the law to the facts alleged and by an inversion of relative interests, it is difficult to hypothesize any CC&R’s that would not pass muster. Such sanctity has not been afforded any writing save the commandments delivered to Moses on Mount Sinai, and they were set in stone, not upon worthless paper.  

Moreover, unlike most conduct controlled by CC&R’s, the activity at issue here is strictly confined to the owner’s interior space; it does not in any manner invade other units or the common areas. Owning a home of one’s own has always epitomized the American dream. More than simply embodying the notion of having “one’s castle,” it represents the sense of freedom and self‑determination emblematic of our national character. Granted, those who live in multi‑unit developments cannot exercise this freedom to the same extent possible on a large estate. But owning pets that do not disturb the quiet enjoyment of others does not reasonably come within this compromise. Nevertheless, with no demonstrated or discernible benefit, the majority arbitrarily sacrifice the dream to the tyranny of the “commonality.”

CONCLUSION.  Our true task in this turmoil is to strike a balance between the governing rights accorded a condominium association and the individual freedom of its members. … [T]he majority’s failure to consider the real burden imposed by the pet restriction unfortunately belittles and trivializes the interest at stake here. Pet ownership substantially enhances the quality of life for those who desire it. When others are not only undisturbed by, but completely unaware of, the presence of pets being enjoyed by their neighbors, the balance of benefit and burden is rendered disproportionate and unreasonable, rebutting any presumption of validity. Their view, shorn of grace and guiding philosophy, is devoid of the humanity that must temper the interpretation and application of all laws, for in a civilized society that is the source of their authority. As judicial architects of the rules of life, we better serve when we construct halls of harmony rather than walls of wrath.  I would affirm the judgment of the Court of Appeal.  
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Discussion Questions: The Nhrstadt Opinions

2.01.  California legislation requires that courts enforce covenants in the declarations of homeowners’ associations “unless unreasonable.”  How did the Court of Appeals in Nahrstedt interpret that command?  Why did the California Supreme Court reject the lower court’s interpretation?

2.02.  What arguments does Nahrstedt provide for giving homeowners’ associations wide latitude to do as they please? What counter-arguments do you see?

2.03.  Nahrstedt seems to distinguish between covenants found in the initial documents setting up the homeowners’ association and those created in by-laws passed later by the owners.  Why should these types of regulations be treated differently?

2.04.  Nahrstedt sets up a three-prong test for determining when covenants are unreasonable.  What kinds of situations are covered by each prong? Is the majority’s application of its test to the pet restriction convincing? Which prong or prongs would Justice Arabian say is violated?
2.05.  Justice Arabian suggests that associations should not be able to regulate activities that are “strictly confined to the owner’s interior space” if they do “not in any manner invade other units or the common areas.”  What are the strengths and weakness of this test?  Do you agree that his test is violated by the pet restriction?
2.06.  Consider how the following covenants would fare under the test adopted by the Nahrstedt majority and  the test proposed by Justice Arabian?
(a) No basketball hoops

(b) No satellite dishes

(c) No exterior decorations (e.g., flags and holiday displays)
(d) In a community with stand alone units, a requirement that residents keep trash and recycling bins hidden from the street (e.g., in garages or in fenced-in areas).  For scheduled trash collection days, residents my place bins at the curb no earlier than 9:00 p.m. the night before and must take them back to their usual storage area no later than 5:00 p.m. on collection day.
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Review Problems 2A-2B

2A  Discuss whether, under the standards employed by the majority opinion in Nahrstedt, the Tiffany Townhouses Board of Directors can enforce its rule excluding Omar’s Aunt Andreea in the following scenario:  The U.S. Drug Enforcement Agency, in conjunction with its state counterparts, created “DELONG,”
 a national public database of people who have been convicted of selling or possessing illegal drugs.  Shortly afterwards, Tiffany Townhouses (TT) filed the appropriate governing documents to create a development of four-bedroom townhouses governed by a Homeowners’ Association and its Board of Directors.  

Among the CC&Rs in TT’s original set of governing documents was a provision that barred from owning or visiting a unit in the development “any person” listed in DELONG for an offense committed as an adult.  Owners were screened at the time of purchase. Visitors either were screened in advance at the request of owners or were detained at the entrance gates to be checked before entering.  

Omar purchased a unit in TT last summer.  This Thanksgiving, the security guards at the entrance gate informed him that his 73-year old Aunt Andreea could not enter the development because DELONG listed her 1970 conviction for possession of marijuana.
2B. Discuss whether, under the standards employed by the majority opinion in Nahrstedt, the Hoffman Homes Board of Directors can enforce its “Adult Occupancy Rule” against Olive in the following scenario:  Hoffman Homes is a development of four-bedroom townhouses governed by a lawfully created Homeowners’ Association and its Board of Directors.  Among the CC&Rs in the original set of governing documents was an “Adult Occupancy Rule,” which prohibited more than ten people over the age of 18 from being physically present inside any one townhouse at one time.  The applicable state and local government housing and building codes do not allow permanent residence by more than ten adults, but do allow up to thirty adults at a time to be physically present in the townhouses.   


Olive O’Connell owns a townhouse in the development.  She belongs to a book club and periodically hosts the club’s members for an evening of literary discussion, Diet Slice soda, and pizza.  On several occasions, more than a dozen adults have been in Olive’s townhouse for these book club meetings.  The Board of Directors has informed Olive that these meetings violate the Adult Occupancy Rule. 


                               


2C:  Discuss whether, in the following problem, the “no shellfish or pork” rule is unreasonable under the test employed by the majority opinion in Nahrstedt. Assume that no religion requires its adherents to eat pork or shellfish.:  A group of Orthodox Jews worked with a developer to build and market a condominium community designed to make it easier for Jews who wish to follow an Orthodox lifestyle to live in a modern city.  The group properly filed the necessary documents to create a common interest community governed by a homeowners’ association.  The CCRs explicitly provided that people with any religious beliefs were welcome to purchase units so long as they complied with the behavioral restrictions listed elsewhere in the CCRs. One of these rules prohibited any resident from cooking or eating pork or shellfish (forbidden by Jewish dietary laws) anywhere in the community.  

2. Florida Standards
Hidden Harbour Estates v. Norman [Hidden Harbour I]

309 So.2d 180, (Fla.App. (4th DCA) 1975)

Downey, Judge. The question presented on this appeal is whether the board of directors of a condominium association may adopt a rule or regulation prohibiting the use of alcoholic beverages in certain areas of the common elements of the condominium.

Appellant is the condominium association formed, pursuant to a Declaration of Condominium, to operate a 202 unit condominium known as Hidden Harbour. Article 3.3(f) of appellant's articles of incorporation provides, inter alia, that the association shall have the power "to make and amend reasonable rules and regulations respecting the use of the condominium property." A similar provision is contained in the Declaration of Condominium.

Among the common elements of the condominium is a club house used for social occasions. Pursuant to the association's rule making power the directors of the association adopted a rule prohibiting the use of alcoholic beverages in the clubhouse and adjacent areas. Appellees, as the owners of one condominium unit, objected to the rule, which incidentally had been approved by the condominium owners voting by a margin of 2 to 1 (126 to 63). Being dissatisfied with the association's action, appellees brought this injunction suit to prohibit the enforcement of the rule. After a trial on the merits at which appellees showed there had been no untoward incidents occurring in the club house during social events when alcoholic beverages were consumed, the trial court granted a permanent injunction against enforcement of said rule. The trial court was of the view that rules and regulations adopted in pursuance of the management and operation of the condominium "must have some reasonable relationship to the protection of life, property or the general welfare of the residents of the condominium in order for it to be valid and enforceable." In its final judgment the trial court further held that any resident of the condominium might engage in any lawful action in the club house or on any common condominium property unless such action was engaged in or carried on in such a manner as to constitute a nuisance.

With all due respect to the veteran trial judge, we disagree. It appears to us that inherent in the condominium concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit owners since they are living in such close proximity and using facilities in common, each unit owner must give up a certain degree of freedom of choice which he might otherwise enjoy in separate, privately owned property. Condominium unit owners comprise a little democratic sub society of necessity more restrictive as it pertains to use of condominium property than may be existent outside the condominium organization. The Declaration of Condominium involved herein is replete with examples of the curtailment of individual rights usually associated with the private ownership of property. It provides, for example, that no sale may be effectuated without approval; no minors may be permanent residents; no pets are allowed.

Certainly, the association is not at liberty to adopt arbitrary or capricious rules bearing no relationship to the health, happiness and enjoyment of life of the various unit owners. On the contrary, we believe the test is reasonableness. If a rule is reasonable the association can adopt it; if not, it cannot. It is not necessary that conduct be so offensive as to constitute a nuisance in order to justify regulation thereof. Of course, this means that each case must be considered upon the peculiar facts and circumstances thereto appertaining.

Finally, restrictions on the use of alcoholic beverages are widespread throughout both governmental and private sectors; there is nothing unreasonable or unusual about a group of people electing to prohibit their use in commonly owned areas.  Accordingly, the judgment appealed from is reversed and the cause is remanded with directions to enter judgment for the appellant.

HIDDEN HARBOUR ESTATES v. BASSO [HIDDEN HARBOUR II]
393 So. 2d 637 (Fl. App. (4th DCA) 1981)
MOORE, Judge.  Plaintiff, Hidden Harbour Estates, appeals from a final judgment denying its request for injunctive relief. Hidden Harbour had sought to enjoin the appellees from maintaining a shallow water well on their property. We affirm.

Hidden Harbour Estates is a condominium development containing mobile homes situated on lots owned by the individual residents. In 1975, Hidden Harbour's Board of Directors became aware of an increase in the salinity of the two deep well systems which supplied the water for the common usage of the unit owners. In May, 1975, the Board adopted a regulation that restricted lawn watering to one day per week while a member of the Board of Directors, Charles Burtoft, conducted a study of the water-salinity problem. Later in 1975, when the salinity of the well water decreased, the restriction was relaxed.

In November, 1975, the Bassos, who were owners of one of the mobile home units, applied to the Board of Directors for permission to drill a shallow well on their property. Such permission was allegedly required under the use restrictions in Article 13 of the Declaration of Condominium, which stated:

13.1. The use of the condominium will be in accordance with the following provisions, as long as the condominium exists:

a... . . No temporary or permanent improvements or alterations may be made to any lot, and no lot owner may change the appearance of any portion of the exterior of his mobile home or apartment without the written approval of the Board of Directors of the Association.

A decision on the Bassos' request was not made until March, 1976, at which time it was denied, despite the fact that Burtoft had informed the Board that a shallow well would not affect the condominium water supply. The Board had three basic reasons, not articulated until the trial of this cause, for denying the Bassos' request:

(1) The threat of increased salinity;

(2) Staining of sidewalks and other common areas of the condominium;

(3) The proliferation of more wells by other unit owners.

The Bassos nonetheless drilled a well in early January, 1977. On January 31, 1977, Hidden Harbour brought an action for injunctive relief, alleging that the Bassos were in violation of the use restrictions of the Declaration of Condominium by drilling an unauthorized well. This action resulted in the judgment now appealed.
Before addressing ourselves to the merits of the trial court's decision, we will summarize the law in regard to the enforcement of use restrictions against condominium unit owners. As we opined in Sterling Village Condominium, Inc. v. Breitenbach, 251 So. 2d 685, 688 (Fla. 4th DCA 1971):

Daily in this state thousands of citizens are investing millions of dollars in condominium property. Chapter 711, F.S.A., 1967, the Florida Condominium Act, and the Articles or Declarations of Condominiums provided for thereunder ought to be construed strictly to assure these investors that what the buyer sees the buyer gets. Every man may justly consider his home his castle and himself as the king thereof; nonetheless his sovereign fiat to use his property as he pleases must yield, at least in degree, where ownership is in common or cooperation with others. The benefits of condominium living and ownership demand no less. The individual ought not be permitted to disrupt the integrity of the common scheme through his desire for change, however laudable that change might be.
Breitenbach involved an attempt by a unit owner to replace a screen enclosure with glass jalousies, even though the declaration of condominium prohibited "material alterations" or "substantial additions" to the common elements of the condominium. The screened enclosures were within the areas defined as common elements. Thus, even though Breitenbach's attempt to replace the screen enclosure was certainly a reasonable one and would have doubtlessly improved their unit, we were impelled to uphold the use restrictions in order to vindicate the condominium association's interest in maintaining a uniform exterior. A similar result occurred in Pepe v. Whispering Sands Condominium Association, 351 So. 2d 755 (Fla. 2nd DCA 1977), wherein the Court expressed the view that the restrictions in the declaration of condominium were of paramount importance in defining the rights and obligations of unit owners. The Court stated:

A declaration of a condominium is more than a mere contract spelling out mutual rights and obligations of the parties thereto. … [I]t assumes some of the attributes of a covenant running with the land, circumscribing the extent and limits of the enjoyment and use of real property. Stated otherwise, it spells out the true extent of the purchased, and thus granted, use interest therein. Absent consent, or an amendment of the declaration of condominium as may be provided for in such declaration, or as may be provided by statute in the absence of such a provision, this enjoyment and use cannot be impaired or diminished.  

Hidden Harbour [I] presented the question of whether a condominium association, through the exercise of its rule making powers, could prohibit the consumption of alcoholic beverages in the common areas of the condominium. In that case, we stated the "rule of reasonableness" to be the touchstone by which the validity of a condominium association's actions should be measured.

Certainly, the association is not at liberty to adopt arbitrary or capricious rules bearing no relationship to the health, happiness and enjoyment of life of the various unit owners. On the contrary, we believe the test is reasonableness. If a rule is reasonable the association can adopt it; if not, it cannot. It is not necessary that conduct be so offensive as to constitute a nuisance in order to justify regulation thereof. Of course, this means that each case must be considered upon the peculiar facts and circumstances thereto appertaining. 
We found that the restriction on consumption of alcoholic beverages was reasonable because it was designed to "promote the health, happiness, and peace of mind of the majority of the unit owners." 
There are essentially two categories of cases in which a condominium association attempts to enforce rules of restrictive uses. The first category is that dealing with the validity of restrictions found in the declaration of condominium itself. The second category of cases involves the validity of rules promulgated by the association's board of directors or the refusal of the board of directors to allow a particular use when the board is invested with the power to grant or deny a particular use.

In the first category, the restrictions are clothed with a very strong presumption of validity which arises from the fact that each individual unit owner purchases his unit knowing of and accepting the restrictions to be imposed. Such restrictions are very much in the nature of covenants running with the land and they will not be invalidated absent a showing that they are wholly arbitrary in their application, in violation of public policy, or that they abrogate some fundamental constitutional right. See White Egret Condominium v. Franklin, 379 So. 2d 346 (Fla. 1979). Thus, although case law has applied the word "reasonable" to determine whether such restrictions are valid, this is not the appropriate test, and to the extent that our decisions have been interpreted otherwise, we disagree. Indeed, a use restriction in a declaration of condominium may have a certain degree of unreasonableness to it, and yet withstand attack in the courts. If it were otherwise, a unit owner could not rely on the restrictions found in the declaration of condominium, since such restrictions would be in a potential condition of continuous flux.

The rule to be applied in the second category of cases, however, is different. In those cases where a use restriction is not mandated by the declaration of condominium per se, but is instead created by the board of directors of the condominium association, the rule of reasonableness comes into vogue. The requirement of "reasonableness" in these instances is designed to somewhat fetter the discretion of the board of directors. By imposing such a standard, the board is required to enact rules and make decisions that are reasonably related to the promotion of the health, happiness and peace of mind of the unit owners. In cases like the present one where the decision to allow a particular use is within the discretion of the board, the board must allow the use unless the use is demonstrably antagonistic to the legitimate objectives of the condominium association, i.e., the health, happiness and peace of mind of the individual unit owners.

In the instant case, Hidden Harbour has articulated three basic reasons for denying the Bassos' request for permission to drill a well. First, the Board felt that such a well would increase the level of salinity in the deeper wells owned by the Hidden Harbour Condominium Association. Secondly, the Board believed the water pumped from the Bassos' well would impose a threat of staining the sidewalks and other common areas of the condominium association. Thirdly, the Board felt that if the Bassos were allowed to drill a well, then there would be a proliferation of other wells.

These reasons for denial were in the best interest of all of the unit owners, since they were legitimate objectives which would have promoted the aesthetic appeal of the condominium development. However, in order for the Board to justify its denial of the Bassos' application to drill a well, it was necessary that the Board be able to demonstrate that its denial was reasonably related to the fulfillment of the desired and laudable objectives mentioned above. This the Board failed to do. The evidence at trial indicated that the Bassos' well had no effect on the increased salinity of the wells owned by Hidden Harbour. In fact, this was known by one of the members of the Board of Directors at the time that the Bassos applied for permission to drill a well. No discoloration of commonly owned property had occurred at the time of trial, even though the Bassos frequently used the "illicit" well for more than a year and a half. Finally, there was not a shred of evidence to support a finding that the Bassos' well precipitated a proliferation of other wells in Hidden Harbour or that a proliferation of wells would be detrimental. Simply stated, Hidden Harbour failed to demonstrate a reasonable relationship between its denial of the Bassos' application and the objectives which the denial sought to achieve.  …
We do not hold that, as a matter of law, Hidden Harbour was not entitled to injunctive relief in a situation similar to the one presently before this court. We merely hold that under the facts of this case, as demonstrated by the evidence at trial, such relief would not have been proper.  Accordingly, the judgment of the trial court is affirmed.

LETTS, Chief Judge, concurring specially. I concur with the majority opinion with the additional comment that the Board's fear of a proliferation of wells, if a single one is allowed, would be justifiable as a matter of common sense. However, this comment in no way affects the failure to demonstrate any likelihood of increased salinity or staining.

Further, it goes without saying that if and when increased salinity or staining can be demonstrated, the Board will have the opportunity to return to court. Obviously on any such occasion, proliferation of wells will compound the adverse effect on the condominium property.

Discussion Questions: The Hidden Harbour (HH) Cases
2.07.  Why might the developers have chosen to use the English spelling of ‘Harbour” in the name of the complex? Why did the 4th DCA tell us that the complex consisted of mobile homes in HHII but not in HHI?
2.08” What tests to these cases use to determine the lawfulness of HOA regulations and decisions? Keeping in mind the important McLaughlin insight about changes in language, how might these tests differ from the standards established in California by Nahrstedt?
2.09. Although the court in HHI sasid the Board’s reasons for denying the application were reasonable, the 4th DCA still required the Board to show evidence that they applied to the particular well at issue.  This approach seems inconsistent with Nahrstedt’s holding that the court will not look at the reasonabless of individual cases.  Can you think of a way to reconcile HHII and Nahrstedt on this question?
2.10: Suppose an HOA wanted to ban the use of alcohol anywhere in a complex including within the units. Assume the rule is drafted so as to allow residents to take medicines that contain some alcohol and to use rubbing alcohol. Under the Florida cases, could an HOA do this in its original declaration?  In a subsequent rule enacted with proper procedures?  Are there concerns that residents might raise that would not have been relevant in HHI?
2.11.  Suppose an HOA Declaration describes a moral or ethical stance as a general principle guiding the operation of the complex? Would this help the HOA defend particular rules that it enacted that were consistent with the stance in either Florida or California? Consider for example:


(a) Tee-Totaler Townhouses banning alcohol anywhere in the complex.

(b) Vegan Villas banning knowing use or consumption of animal products anywhere in the complex.
(c) Cancer-Free Clear Aire Condos banning use of tobacco produces anywhere in the complex.
SELECTED FLORIDA STATUTES REGARDING CONDOMINIUMS

718.113(4) Display of flag.  Any unit owner may display one portable, removable United States flag in a respectful way regardless of any declaration rules or requirements dealing with flags or decorations.

718.123(1) Right of owners to peaceably assemble.  All common elements, common areas, and recreational facilities serving any condominium shall be available to unit owners in the condominium or condominiums served thereby and their invited guests for the use intended for such common elements, common areas, and recreational facilities….   The entity or entities responsible for the operation of the common elements, common areas, and recreational facilities may adopt reasonable rules and regulations pertaining to the use of such common elements, common areas, and recreational facilities.  No entity or entities shall unreasonably restrict any unit owner's right to peaceably assemble or right to invite public officers or candidates for public office to appear and speak in common elements, common areas, and recreational facilities.

718.1232. Cable television service; resident's right to access without extra charge.   No resident of any condominium dwelling unit, whether tenant or owner, shall be denied access to any available franchised or licensed cable television service, nor shall such resident or cable television service be required to pay anything of value in order to obtain or provide such service except those charges normally paid for like services by residents of, or providers of such services to, single-family homes within the same franchised or licensed area and except for installation charges as such charges may be agreed to between such resident and the provider of such services.

Discussion Questions
2.12.  What circumstances might have caused the Florida legislature to consider passing each of these provisions?  Who might have lobbied in favor of each?

2.13:  What proiblems might arise from the use of the phrase, in a respectful way” in 718.133(4)? Do the HH cases provide a satisfactory approach to resolving those problems?
2.14.  Patrick Patriot, an elderly veteran that had served in the  United States Army, lived in a complex in Clearwater, FL governed by an HOA.. One day, Patrick purchased a small American flag and placed in the flower pot outside his front door. To his dismay, Patrick received a letter from his HOA notifying him that his flag was an unauthorized object, which must be removed immediately, and that failure to comply would result in a daily fine of $100. Patrick refused and instead put his money toward hiring an attorney and suing his HOA. After being notified that Patrick was suing, the HOA dropped their objection and their fines.  However, the HOA soon passed a new rule stating that no objects other than growing plants were allowed in flowerpots located outdoors in the complex.  Under Florida law, is this an enforceable rule in general? As applied to an American flag? Are the sequence of events and the intent of the HOA legally relevant?  
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KIES v. HOLLUB

450 So.2d 251 (Fl. App. (3d DCA) 1984) (On Motion for Rehearing)

FERGUSON, Judge. Appellants purchased a lot and constructed a $700,000 residence in a subdivision of luxurious custom designed homes. The neighborhood is quiet and secluded with no common recreational facilities. The subdivision is also subject to a Declaration of Restrictions which is recorded in the county's Official Records.1Appellants' plans for construction of the home included a tennis court which was approved by the Architectural Control Committee of the subdivision. The plans did not include the erection of lights for the tennis court. Subsequently, appellants applied for and received from the County Commission a variance for construction of tennis court lights based on a plan indicating four 16-foot high light poles with two lamps each. After obtaining the variance appellants erected eight 20-foot light poles which violated the County Commission's variance permit, and as appellees contend, violated the Declaration of Restrictions as well.

The Architectural Control Committee ordered appellants to remove the light poles. Appellants refused and instead sought another variance for the 20-foot poles, which was approved by a zoning official but overturned by the Zoning Appeals Board.

Appellees, members of the Architectural Control Committee, brought this action for injunctive relief seeking to prohibit the "intended lighting facilities" on appellants' tennis court. Appellees alleged that the facilities were being constructed without their approval after appellants were reminded of the requirement for such approval under the Declaration of Restrictions. After a hearing on the merits, which included testimony of expert witnesses and a videotaped view of appellants' lights and the surrounding area, the trial court entered a final judgment ordering appellants to remove the light poles within thirty days, finding in part that:

... . The Plaintiffs have not acted in bad faith and do not appear to have been arbitrary or unreasonable... . The comprehensive nature of the restrictions obviously reflects the desire to see that the subdivision remains a high class residential area. …. 

The principal issue is … the Committee's refusal to approve of the lighting after learning of appellants' intent to construct the facilities was arbitrary or unreasonable. The primary reasons given by the Architectural Control Committee for opposing the appellants' tennis court lighting were: (1) to protect the community from nuisances; and (2) to maintain the aesthetic quality of the homes.  Appellees called as a witness Professor Ralph Warburton, who is an architect, engineer, city planner and professor. On cross-examination his testimony in pertinent part was:

Q. Let me ask you to assume that there are scattered throughout Gables Estates [another community of luxurious homes] tennis court lots in the backyards of people's homes which are very similar to these Mr. and Mrs. Kies are installing. Would that in any way change your opinion as to whether in this area of Pine Bay Estates South, which is a well-to-do neighborhood, these tennis court lights should not be permitted? 
A. I would have to review the situation to know on its merits. I would have to consider the size of the lots, whether the lots were on an historic highway, what kind of landscaping was provided on the lots to perhaps screen any lighting from the streets or adjacent lots. I would have to consider a number of those kinds of factors before I could reach that decision. * * * * * * 
Q. I am asking you to assume that through landscaping or through any other means less than one-third of a foot candle4 of light would be permitted to spill over from Mr. and Mrs. Kies' lot to any adjoining lot. I am asking you to assume it. Now, based on that assumption, does that in any way then change your opinion as to whether such tennis court lights should be permitted? 
A. Not greatly on two counts. One, it does not handle the problem of daylight, the daylight view of the court. The second is that we are dealing with the light source itself, the brightness of the light source as compared with the dark sky. And we are not dealing with the illumination of the grass, we are dealing with the appearance of the neighborhood, the brightness of the light source against the sky. And if that could be reduced, say the brightness of the light source against the sky was a ratio of only one to ten, one to three, you know, relatively the same grayness or blackness as the sky, then we would handle the nighttime problem. 
Q. You mean above the light or below? 
A. No, in the light, looking at the light. For example, the contrast between the light and the ceiling, in order for it not to affect the neighborhood at night, this would have to be relatively no difference. There would be too much.

Q. How about a one-third foot candle vertical escape at night? Would that be sufficient in your opinion? 
A. Again, escape from what?
Q. Escape from the lot, from above the lights. One-third foot candle vertical escape, would that in any way change your opinion? * * * * * * 
A. No, I don't believe so. 
Q. Let us talk about these daylight problems that you have. What color would you change these bulbs to make them aesthetically acceptable? 
A. I am not sure they could be made in this environment aesthetically acceptable. I am not sure they could be screened. I am not sure there is a space to do that between the present tennis court and the street. To effectively do that in terms of colors, you would want them to of course blend as nearly as possible with the background in which they are going to be seen. * * * * * * 
Q. Professor, is there any color that Mr. and Mrs. Kies could paint these poles which would satisfy your objection as to the aesthetics of the color of the poles and, if so, please tell me what it is? 
A. Probably not. There are colors that would help but no colors that would satisfy. 
Q. Is it then your opinion that any tennis court light in any neighborhood could not be made a color which would be acceptable to your aesthetics in terms of your urban planning? 
A. No. * * * * * * 
Q. In terms of the height, how high should these tennis court lights be to satisfy your aesthetics? 
A. You have the question of the size of the lot, you know. If this was a lot that was three times the size and the nice trees around it and it was screened from Old Cutler Road and from the neighbors and there was no visible or essentially no visible protrusion of this facility into the public and adjacent land, then I think maybe it would not matter what color they would be, what shape they were. 

Appellants called three expert witnesses at trial. Chris Fergis, architect for the appellants, testified that in his opinion, the poles and lights as built were not aesthetically objectionable. Paul Powell, an engineer and licensed contractor, testified that the fixtures installed at appellants' home were known in the trade as a cut-off fixture developed to avoid light spillage onto adjacent property; that in his testing he found that light spillage onto the closest adjoining lot line was only 2/10th of a foot candle, which is even less than what is acceptable by county standards. Gene Gracer, a licensed real estate appraiser with over thirty years experience, testified that other even more expensive residential neighborhoods in Dade County have lighted tennis courts, and that the proper place for lighted tennis courts is affluent neighborhoods. It was his opinion that tennis court lights have no detrimental effect upon the value and desirability of other lots in the subdivision and "might even add a touch of prestigiousness to the neighborhood."

… [C]ovenants imposed by a general plan, restraining the free use of real property, although generally valid and enforceable, are not favored in the law and will not be honored by the courts unless the restraint is within reasonable bounds. Soranaka v. Cook, 343 So.2d 51 (Fla. 2d DCA 1977); Hagan v. Sabal Palms, Inc., 186 So.2d 302 (Fla. 2d DCA), cert. denied, 192 So.2d 489 (Fla. 1966). … [R]estrictive covenants incorporated into a deed, by which the grantor reserves the right to approve plans for improvement to the land, are valid and enforceable against the grantee absent a showing that the reserved right is unreasonable or arbitrary,5 or is being exercised in an unreasonable or arbitrary manner. 
Appellants have successfully carried their burden of showing that the reserved right is being exercised in an unreasonable or arbitrary manner. Other than a naked allegation, there is no showing whatever that appellants' tennis court lights constitute a nuisance. Unless a thing complained of is a nuisance per se, i.e. unlawful, facts showing that it is a nuisance must be stated and proved. See Baum v. Coronado Condominium Association, Inc., 376 So.2d 914 (Fla. 3d DCA 1979).
The record is also devoid of an objective showing that appellants' lights are aesthetically disharmonious with the character of, or that they detract from, the quality of the neighborhood. Although Professor Warburton described the shape, height and color of the light poles as out of keeping with what could be considered "best practice in a community of this sort", he offered no view as to what shape, height or color of light poles would be acceptable. His conclusion, consistent with the view of the Architectural Control Committee, was that the tennis court lighting on appellants' lot was aesthetically detrimental given the size, location, and landscaping of the lot — an opinion which evaporates in substance when considered in light of the other expert evidence that tennis court lighting is common in affluent neighborhoods having similar characteristics, and that lighting even enhances property values. The testimony of Warburton and Hollub, while clear expressions of personal aesthetic preference, did not address the pertinent question as correctly perceived by the trial court — whether the presence of tennis court lights, for aesthetic reasons, detracted measurably from the character of the subdivision as "a high class residential area."

We find that (1) the erection of lighting on the approved tennis court was not expressly prohibited by the restrictive covenants and an intent to prohibit such lighting cannot reasonably be read into the covenants, (2) the tennis court lighting in this case was not shown to be a nuisance, (3) the allegation that the lighting was aesthetically detrimental is not supported by competent and substantial evidence, from all of which we must conclude that the Architectural Control Committee's disapproval was indeed arbitrary. The trial court abused its discretion in entering a mandatory injunction requiring appellants to remove their tennis court lights.6 Reversed.
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Discussion Questions: Kies
2.15.  The subdivision in Kies was not created as an HOA.   In what ways is the court’s analysis similar and/or different from the approach used by the HH cases?

2.16.  Assume that paragraph 6 (Nuisances) in the declaration (see fn.1) is commonly found in HOA Declarations as well.  The court seems to require that an activity meet thetechnical legal definition of “nuisance” for the Board to invoke the clause.  Is this a good approach or should we allow the Board some discretion in determining what is a nuisance?

2.17.  Assume that paragraph 18 (Architectural Control) in the declaration (see fn.1) is commonly found in HOA Declarations as well.  Is the approach used by Hidden Harbour II for dealing with discretionary acts of the board an appropriate rule to oversee the Committee here?  Would it make sense to require more specificity about the scope and limits of the Committee’s authority in the Declaration or By-Laws?
2.18.  Assume that the relevant Declaration of a development governed by an HOA gives the HOA Board the right to “reasonable inspections of unit-owners’ premises” to ensure compliance with the HOA’s CC&Rs. The Declaration and By-Laws provide no further explanation of what that means.  Recently, the Boasrd has started to use publicly available satellite photos to help inspect the owners’ fenced-in yards.  Should we treat this as simply an exercise of the existing rule or as a new rule or discretionary decision subject the the standards laid out in HHII? Would it change your analysis if the Board were using flying drones carrying cameras to do the inspections?




Note, The Rule of Law in Residential Associations

99 Harv. L. Rev. 472-490 (1985)


 Condominium and homeowners associations are frequently described as 'residential private governments'1 exercising legislative, judicial, and executive powers over those living within their territorial boundaries. They have been characterized as 'little democratic subsociet[ies]' whose members accept extraordinary regulation of their conduct, lifestyle, and property rights.5  Covenants incorporated in the deeds to homes within a residential association form the source of quasi-governmental powers, creating substantive regulations as well as the association's rulemaking, enforcement, and spending authority. This Note addresses the question whether government should stand willing to enforce residential covenants and association actions that do not respect within the association the rights guaranteed to each citizen against the federal, state, and local governments.

Part I describes how the legal form of the residential association can be used to create 'illiberal' communities--communities that repudiate norms embodied in traditional civil rights. Part II sets forth a view of residential associations as founded on the free consent of the governed. That view, if accepted, would justify allowing these associations broader powers than those permitted traditional forms of government. Two forms of consent are explicated: contractual, or 'consumer' consent, and democratic, or 'participatory' consent. Part III presents a competing theory, which argues that individual and group freedom require certain constitutional restraints on choice that are equally applicable to residential associations as to the traditional polities of the city, state, and nation. Part IV argues that this 'constitutionalist' view of freedom should govern the relationship between government and residential associations: courts and legislatures should refuse to place the power of the state behind residential association rules and decisions that violate constitutional norms of civil rights.

I. THE 'ILLIBERAL' RESIDENTIAL ASSOCIATION.  Although residential association rules typically focus on maintaining common facilities, common services, architectural standards, and appropriate upkeep by each property owner, these rules may extend far beyond property maintenance to regulate important aspects of both private and public life within the association. Occupancy restrictions may prohibit children [this is now illegal under federal law] or unrelated cohabitants; a right of first refusal may give the board of directors or a majority faction of an association the power to refuse prospective buyers on grounds of financial or social incompatibility. Some associations have attempted to restrict residence to members of a particular spiritual or religious community, and others have enacted rules that control commercial and political speech within their boundaries. The legal mechanisms that create the residential association provide means both to exclude from membership those who would not fit the particular character of the community and to police existing members' adherence to the community's principles. Nonconformists cannot join, and dissenting members face various legal penalties unless they give up their homes and leave the association.


 It takes little imagination to foresee expanded uses of the residential association. People may wish to build forms of community otherwise impossible in a society dominated by liberal social norms, by multifarious bureaucracies, by large and heterogeneous political subdivisions, and by a distant, representative democracy in which professional politicians wield power. If unrestrained by external regulation, increasing numbers of illiberal political enclaves may arise as people establish concurrent, private governments renouncing the constitutional principles that structure public life and protect private activity in the surrounding community. 

 Although government has regulated association rules both through legislation and through nonstatutory review by courts, current law frequently permits the use of residential association covenants or bylaws to achieve highly intrusive regulation of the members' lives. Federal civil rights law forbids discrimination by private persons in the sale of homes on the basis of race, color, religion, sex, or national origin, and some state civil rights laws also forbid housing discrimination on other grounds, such as marital status. These laws, however, replicate only a portion of the constitutional restraints on public governments and leave the conduct of associations toward their members largely unregulated. Although state legislatures also have broad power to regulate the content of residential association rules, existing state legislation governing the creation of condominiums, subdivisions, and cooperative apartments gives great latitude to the content of association rules and covenants. Rarely do such laws guarantee specific civil rights for association members.18 


 Courts have subjected residential association rules to two forms of nonstatutory review: a general 'reasonableness' review under the courts' equitable powers, and constitutional review. Under equitable review, some state courts have measured association rules against the permissive standard that they must bear some relation 'to the health, happiness and enjoyment of life of the various unit owners.'19  But, because 'virtually every restriction promulgated by a majority of a condominium's unit owners will serve the majority's 'happiness and enjoyment of life," this standard could justify virtually any rule as legitimate.20 Nevertheless, some courts have recognized that covenants must be invalidated if they are 'in violation of public policy' and have suggested that regulations violating constitutional norms infringe public policy.21

 Courts have also reviewed residential association rules under the federal Constitution. The fourteenth amendment explicitly limits only the conduct of state government. In Shelley v. Kraemer, however, the Supreme Court held that 'the action of state courts and judicial officers in their official capacities is to be regarded as action of the State,'24 thus barring enforcement of a racially restrictive residential covenant entered into by private parties.  Although the Court has not limited Shelley's rule that judicial enforcement of private agreements is per se state action, the significance of Shelley for residential cases not involving racial discrimination remains uncertain. Some state courts have interpreted Shelley to hold that courts cannot enforce covenants and rules that, if incorporated in federal, state, or municipal law, would be unconstitutional; the private origin of the covenants and rules is, on this view, irrelevant to their enforceability.  Other courts have sought to restrict Shelley to racial covenants, holding that state action normally requires a greater showing of government involvement than mere judicial enforcement of private agreements among association members. According to this view, the state does not abrogate fourteenth amendment rights when it enforces voluntary commitments not to hold one's neighbors to constitutional standards.29 

 Thus, current legislation provides only partial regulation of residential association powers, and current doctrine gives uncertain guidance to courts asked to enforce intrusive association rules. In seeking to place limits on state enforcement of association rules, courts and legislatures should inquire into both the justification for residential association government and the values underlying the civil liberties embodied in the Constitution. 
II.  THE ARGUMENTS FROM CONSENT.  Courts and commentators have suggested that the moral and legal legitimacy of residential association government can be founded on the consent of the governed.30 The creation of a residential association at the time of subdividing a tract or selling the units in a condominium seems to embody the ideal of a social contract--the voluntary joining together of free individuals to pursue common ends. Proponents of unfettered experimentation in the creation of residential associations argue that members do not need the 'constitutional' protections against an association that all citizens retain against traditional forms of government, for those who have joined a residential association or participated in making its laws have exercised greater freedom, or shown a more perfect form of consent, than have citizens of traditional polities. The argument from consent takes two distinct forms.


A. The Theories of Consent.  

I. Consumer Consent.--The first form of consent theory can be termed the theory of 'consumer consent.' Consumer consent inheres fundamentally in the buyer's agreement at the time of purchase both to the association's constitution, which is embodied in the original covenants, and to any existing bylaws. Thus, '[t]he initial members of a homeowners association, by their voluntary acts of joining, unanimously consent to the provisions in the association's original governing documents.'31 Consent to new rules promulgated by the association and to actions taken by the association pursuant to its rules and covenants derives from the buyer's initial submission at the time of purchase to the covenants and bylaws providing rulemaking powers. An individual, according to this theory, should be permitted to place herself under a residential quasi-government committed to following procedures different from those restricting the city or state and to respecting different substantive rights in regard to speech, religion, privacy, and equality of treatment. 'In this atmosphere of voluntary transactions,' it has been argued, 'constitutional guarantees seem singularly out of place.'33 

2. Participant Consent.--The second form of consent theory is the theory of 'participant consent.' It maintains that members of a democratically governed association consent to particular decisions reached within the association by participating in the decisionmaking process, even if their own views do not prevail on particular substantive issues. Participant consent inheres fundamentally in the participants' power to create new rules (or change old rules) through democratic decisionmaking. Consent to the original covenants derives not from the act of purchase, but from the fact that the covenants create an initially democratic framework and are themselves open to revision by the community. 

 Professor Benjamin Barber has described the idea of an 'autonomous politics' generated by a truly participatory democracy.34  Participatory decisionmaking renders illegitimate any external norms imposed by courts or legislatures, because such restrictions would undermine the community that a democratic association tries to build for itself. External regulation would chain the 'self-creating process of freedom'35 to choices made by others; it would create a tyranny of received opinions, or of traditions of legality, or of individuals, groups, or institutions usurping power over the community.36  Participants in the process of discussion and consensus- building agree to abide by the decisions of the whole, whatever rules it may set. A participatory democracy, according to this view, has no place for transcendent rules and even eschews rigid or irrevocable procedures--such as majority vote--for determining the decision of the whole.  

 
3. Freedom and Consent.--Each consent theory is a theory of freedom. The consumer theory finds the essence of freedom in individual choice of a product, whereas the participant theory sees freedom only in belonging to a truly self- governing polity. Nevertheless, both theories embody conceptions of freedom in which government by the state appears as a far more coercive form of human interaction than does government by a private residential association. 

 The consumer consent theory sees even in democratic government a constant threat to the liberty found in private arrangements reached through voluntary contract. The best that can be achieved in a decision by the state is majority consent and minority submission. But '[t]he ideal is unanimity,' and only the market 'permits unanimity without [forcing] conformity' upon a minority.38 The theory of participant consent, on the other hand, criticizes the representative and professional nature of our national and local governments, contrasting the false or weak democracy of representative government with the special moral legitimacy of the fully participatory association. … In contrast to representative government, participatory democracy creates continuous self- government for the members of a community. According to the theory of participant consent, 'political freedom . . . means the right 'to be a participator in government,' or it means nothing.'41 


 For both types of consent theorist, the contrast between the coercive nature of the state and the freedom found in the private association militates against assimilating the residential association to the state by subjecting the association to constitutional restraints. People should be left free to form private residential governments in which they may opt out of the background civil rights they enjoy against the federal, state, and municipal governments.


B.  A Critique of the Consent Theories.  As attractive as the consumer and participant consent theories may be for purposes of justifying the mundane powers necessary to maintain common services and facilities, they do not provide a complete justification for the failure of residential associations to respect basic civil rights. The two consent theories, though differing markedly in this understanding of how consent arises to bind a person to an association, are subject to the same objection: a competing conception of liberty argues that neither individuals nor a community can legitimately consent to enslave themselves and that the abandonment of certain basic civil rights constitutes self-enslavement.


 
I. Consumer Consent as Self-Enslavement.--Promises are a means of binding oneself: the present self binds the future self, limiting the individual's power to make decisions in the future that she would otherwise be free to make. One justification for imposing the moral or legal obligation of a promise on the promisor's later self rests on the freedom the promisor gains by her power to bind herself for the future. If an individual cannot expect to be held tomorrow, by the sanctions of conscience or the law, to a promise she makes today, she loses the power to make the promise; she loses, therefore, the power to create and enjoy the benefits that the making of promises can bring her. Self-binding is justified, then, because it creates for the promisor possibilities of action that would not otherwise exist. 

 This justification for holding people to their promises must, however, recognize limitations generated by its own premises. When the promisor uses her freedom of contract to curtail or eliminate her freedom, the justification for enforcement that stems from the empowering nature of the promise evaporates. In explaining why 'an engagement by which a person should allow himself to be sold, as a slave, would be null and void,' John Stuart Mill observed that '[t]he reason for not interfering, unless for the sake of others, with a person's voluntary acts, is consideration for his liberty... . But by selling himself for a slave, he abdicates his liberty' and therefore 'defeats, in his own case, the very purpose which is the justification for allowing him to dispose of himself.' Thus, '[t]he principle of freedom cannot require that he should be free not to be free. It is not freedom to be allowed to alienate his freedom.'42 


 Civil rights protect certain decisions from control by public power and thus help to create a realm of private autonomy. Removing certain decisions from state control is crucial to the ability of people to carry through projects that bring pleasure and meaning to their lives. Guarantees of freedom of speech and conscience, protection in one's home, privacy rights, and some substantial degree of freedom in commercial pursuits are all justified at least in part by fears of government encroachment on activities essential to personal fulfillment. Civil rights also provide opportunities for individuals to influence the course of government. For example, the rights to address local government bodies, to organize lobbying and consciousness-raising campaigns, to run for public office, to bring lawsuits against government, and to work in government agencies clearly empower individuals who take advantage of them. Each of these rights potentially has an analogue within the residential association, and these associations share the government's power to interfere significantly with an individual's liberties. A person who joins a residential association that guarantees few or none of these rights usually--perhaps necessarily--makes herself less free. The consent of the association member does not, therefore, justify government enforcement of association rules that deny civil rights to those living within the association's borders.



2. Participation and Democratic Suicide.--The theory of participant consent extols a government that members of a community can change at any time in response to new ideas about how they want to lead their lives as a community, and it rejects a government its citizens cannot change democratically. Civil rights are valued in large part because they are among the necessary preconditions of a fair democratic procedure and government by discussion. Participatory democracy, therefore, cannot justify rejection of civil rights, because a community without these rights soon ceases to be a democracy.  How, for example, could a resident who sought to alter the codes of her community mount effective opposition when dissident political activity and argument are frustrated by restrictions on activities such as canvassing? How could she risk dissent when the governing majority or minority can discourage public discussion through harassment of her private life? An illiberal democracy is a contradiction in terms. An illiberal residential association cannot, therefore, justify its rejection of civil rights norms on the ground that the decision to do so arises from a democratic vote of the body.

III. CONSTITUTIONALISM.  One response to the critique of consent theories is to embed civil rights in a constitution that grants these rights extraordinary protection. This response may be termed 'constitutionalism.' According to this view, neither the government nor any majority can legitimately deprive the citizen of fundamental rights. Nor, indeed, should the citizen be able to deprive herself of these rights. 
A. Constitutionalism and the American Constitution.   The civil liberties guaranteed in the American Constitution enjoy special respect because they provide both the formal political equality upon which the national democracy is built and a minimum level of privacy immune from political interference. According to the constitutionalist, the citizen who trades away political rights constricts rather than expands her liberties; the same is true of a person who by entering an illiberal association burdens her right to exercise certain civil liberties with the penalty of losing her home. Those who sign an illiberal social contract severely disempower their future selves, for when individuals voluntarily forsake constitutional protections, they risk enslaving themselves to their government or to one another. 

 Granting constitutional protection to certain political rights does restrain the decisions a democratic polity can make at any time: some rights the majority cannot alter. But such restrictions may be antidemocratic only in appearance: 'Precommitment is morally permissible whenever it embodies the self-enslavement taboo.'46  As with the nation, so with any democratic body wielding broad governmental powers: 'Constitutional binding is an attempt to foreclose the possibility that the nation . . . will sell itself (or its posterity) into slavery. A democracy may commit suicide; but that act itself cannot be democratic . . ..'47 The constitutionalist theory of limited government would impose its vision of individual autonomy on residential associations as well as on traditional governments, arguing that whatever excesses constitutional rights prevent on the part of the municipality and the state equally threaten individuals under the government of a residential association. 
B. Freedom and Restraint in the Constitutionalist Regime.   Many people never exercise some of the rights they possess, and do not value living in a community in which others exercise these rights. Others, although valuing certain basic rights, would nevertheless prefer on balance to live in a community in which no one exercises those rights. For both sorts of people, freedom from others exercising the rights a constitutionalist seeks to guarantee may seem necessary for activities or communities they do value. A stable and committed religious community, for example, may prove difficult to maintain absent some degree of 'establishment' with which to enforce religious conformity within its geographical bounds. Similarly, those who seek child-free surroundings cannot form an initial community of 'adults,' much less remain secure in the environment they have created, without the legal means to remove children when they appear. A society that requires all communities to respect civil liberties obstructs choices perceived by many to be sufficiently valuable that they would knowingly sacrifice both the right not to conform and the benefits that may flow from living in a more heterogeneous community. It is only because they perceive conformity by their neighbors as necessary to maintaining a desirable community that people turn to a legal device such as the residential covenant. 

 Thus, the constitutionalist cannot reasonably claim that one who enters a residential association that denies basic liberties necessarily makes herself less free in every case. Indeed, both the consent arguments and constitutionalism are theories of freedom and restraint.  Each theory extols a particular form of freedom: buying into a residential development bound by certain covenants or participating in an unfettered democracy may permit plans of life otherwise unavailable in America today, whereas constitutional rights guarantee a minimum level of personal autonomy and democratic procedures that neither past decisions nor the will of the community can infringe. Nevertheless, as theories of restraint, each view recognizes that a diversity of interests, values, and personalities within a community is inevitable; each is a method of controlling dissension among those who live together.  Both consent theories justify suppression or exclusion of those who fall away from community standards; they would allow the community to foreclose any nonconforming behavior it chooses.  Under the constitutionalist theory of association government, legal means cannot be used to punish people or exclude them from the association for certain kinds of dissident conduct; thus, constitutional restraints foreclose certain kinds of decisions and relationships for the community. For the two consent theories, any restraints can be legitimated as the outcome of a free process, whereas for the constitutionalist, certain restraints are necessary because they are the preconditions of any free process. 
IV. THE ENFORCEABILITY OF 'UNCONSTITUTIONAL' RULES.  When a resident fails to conform to an association's rules, or challenges an association's actions, either the resident or the association is likely to invoke the power of the outside government to void or enforce the covenants and bylaws that define the association's power. The dissenter may claim that 'unconstitutional' rules should be unenforceable, while the association may claim that it is just to enforce the rules because they reflect the consent of all members. When the constitutionalist and consent theories conflict in this way, legislatures and courts must determine the relative merits of the competing theories as applied to different sorts of association rules. 

 Legislatures and courts must consider this issue from the points of view both of association members and of the broader political community within which a residential association resides. The balance of harms and benefits that illiberal association government could bring, both within the association itself and to the outside community, suggest that state legislatures and courts should embrace the constitutionalist vision; they should require residential associations to respect the basic civil liberties embodies in the Bill of Rights and the fourteenth amendment. 
A.  Civil Rights Within the Association.  Legislatures and courts must determine whether the consent or constitutionalist theories of residential association government best fosters the freedom that both theories claim as their goal. In any particular case, however, the balance of harms and benefits for that community must remain an unknown. Neither legislatures nor courts can identify the associations in which the right of members to create binding illiberal rules creates a good that exceeds the loss to those members who discover that they have been 'enslaved' by their earlier renunciation of certain freedoms within the community. In this situation of uncertainty, government should apply to residential associations the same commitment to civil rights that guides the conduct of the city. 

 Residential associations offer valuable opportunities for those who choose to opt out of certain restrictions on their ways of life. The consent theorist would insist that only those who seek the benefits of an illiberal community need join and that, therefore, the balance of harms and benefits in a private residential association favors the enforcement of illiberal rules. Even though some individuals or families may lose their enthusiasm for the special goals or procedures of the association, the rest of the association will remain faithful to the polity; because the association is a self-selected community, government can be sure here--as it cannot in the case of a city--that dissenters are the exception, and believers the rule. 

 It is impossible, however, to evaluate the extent of harm illiberal associations do to their members. First, even though a disempowered dissident may be drastically outnumbered by contented conformists at the time she calls on the government for protection, other members of her association may at a later date find themselves in her position. Second, conformity in the face of potential sanctions does not necessarily reflect endorsement of the illiberal regime. The very existence of state-enforced association rules discourages the exercise of civil rights by association members; indeed, such regulations are designed to discourage residents from attempting to exercise certain rights. Finally, the existence of illiberal rules may, over time, have a more profound influence in stifling heterogeneity: by promoting conformity of conduct in the short term, state-enforced rules may prevent residents from recognizing that certain rights have value. The state, by placing its power behind illiberal association rules, would help create the very habits of obedience and conformity that consent theorists would use to justify holding residents to these rules. 

 Given this uncertainty about the actual consequences of enforcing illiberal association rules, government should lend its power to residential associations only in accordance with the same norms of individual rights that guide the direct use of state power. The residential association poses much the same danger to individuals and families as would local government unrestrained by constitutional norms. The jurisdiction of residential associations, like that of traditional governments, extends over a particularly sensitive and important location in most people's lives: their homes. If a person is subject to surveillance or intimidation in her home, she usually has no escape, no refuge. Unlike the workplace, the home is a place of privacy from the outside world for most individuals and families. Moreover, the risk of losing one's home represents a powerful disincentive to dissent on political and social issues within an association. Furthermore, residential associations may hold power over significant public spaces, such as common areas, streets, and parks, that could allow them to regulate the access of outsiders to members of a community, and communication among association residents. 


 By enforcing the rules and decisions of a private association, government grants the association something it would not otherwise have: the legitimate coercive power of the state. This power transforms private force into the maintenance of public order, private trespass or theft into the just vindication of the law. The constitutional tradition in the United States has demanded that public power be restrained in certain ways. This tradition embodies a belief that the harms suffered by nonconformists who cannot claim certain minimal protections, and ultimately by the community as a whole where democratic government is undermined by illiberal laws, are of greater weight than the accompanying loss to those who believe that constitutional liberties stand in the way of the form of community they find most valuable. Because an illiberal residential association would present the same kinds of dangers to dissidents and to democratic politics within the association that local governments present to a broader community, this premise of American constitutionalism has equal application to residential associations. 

B.  Civil Rights and the Public Good.  The arguments from consent are further undermined by consideration of the wider public consequences likely to flow from permitting residential associations to ignore fourteenth amendment norms. Residential covenants effectively waiving liberties of constitutional magnitude should not be enforceable because the creation of illiberal enclaves in which the exercise of civil rights is burdened with onerous sanctions threatens the broader political communities of the city, the state, and the nation.


 An illiberal enclave harms the process of government in the larger polity because it diminishes or distorts the role in this process of those within the enclave.55 For example, the existence of illiberal regulations may discourage a member's recognition of her power to participate outside the association; the association may limit its members' access to information and discussion about political issues in the broader society; and the association may attempt to use quasi-governmental powers to influence individual members of the association to support particular political programs outside the association.


 The Supreme Court's incorporation of the most significant provisions of the Bill of Rights into the due process clause of the fourteenth amendment reflects the need for national uniformity in the enforcement of basic constitutional standards. Incorporation may be justified on the ground that local obstruction of civil rights may pose as great a threat to the political process in the state and the nation as does obstruction of civil rights by the federal government. The power of a municipal police force could prove a greater threat to free congressional elections than the power of the F.B.I.; local regulation of speech in public places may over time hinder national political debate as severely as might a president's attempt to restrain the publication of news. A residential association may exercise jurisdiction over its members' homes and may control significant public forums, such as parks and roads. There is no reason to assume that the powers of larger residential associations are less of a threat to the political life of the region, state, or nation than is the power of a typical municipality. Nor should government assume that residential associations of any size present less of a threat to the politics of the city than an illiberal state presents to the nation. 

V. CONCLUSION.  Residential associations may provide an escape for those who seek a community free of the liberal norms that dominate American society. But the private association can form a basis for alternative communities only to the extent that government enforces the community's rules and covenants--that is, only to the extent that government lends these associations its power to exclude and suppress nonconformists within the new communities. If residential associations were simply voluntary associations, there would be no need of rules and covenants; in fact, however, they are also coercive associations. And if residential associations can draw upon the support of government, they can exercise a coercive power very much like the power of the city they are meant to supplant, or at least to supplement. To conclude that government should not enforce rules that violate the norms embodied in constitutional civil rights, one need not believe that those who enter an illiberal association, and choose to burden activities protected in the outside world, necessarily make themselves less free in every case. Rather, government should not participate in illiberal associations because residential associations are so like a city, both within their own borders and in relation to the larger polities of which they are parts, that government should limit its own power to enforce the rules of private associations according to the same presumptions and values that favor constitutional civil liberties within our traditional polities.
Discussion Questions: Rule of Law
2.19. Try to describe in your own words the theories of consent laid out in “The Rule of Law ….”  Are the authors critiques of these theories persuasive? 

2.2o.  As we think about the big picture here, you might want to step back and look at HOAs in a broader context..  What social costs and benefits do homeowners’ associations create? Who should set the limits on homeowners’ association restrictions?  The legislature?  The courts on a case by case basis?  

2.21. How do the following facts about attorneys’ fees fit in to the discussion about consent: 

· Generally, if a Board decides to litigate to enforce or defend a rule or decision, the fees are paid by the HOA as a whole.

· Many state statutes award attorneys fees to the prevailing party in disputes between unit-=owners and the HOA.

· In Florida, courts have tended to award the fees to the HOA as long as it prevails on at least some of its legal claims.  In other words, even if unit-owners are successful on the majority of points litigated, they still can end up paying fees. 

Susan F. French, The Constitution of A Private Residential Government Should Include A Bill Of Rights

27 Wake Forest L. Rev. 345-52 (1992)

[I]nherent in the condominium concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit owners, . . . each unit owner must give up a certain degree of freedom of choice which he might otherwise enjoy in separate, privately owned property.1 


The Uniform Common Interest Ownership Act (UCIOA), adopted by the National Conference of Commissioners on Uniform State Laws in 1982, was designed to offer the states a comprehensive structural and regulatory scheme for the various types of residential development that combine commonly owned facilities with individually owned property and require membership in an association that manages the common facilities. The Act includes condominiums, cooperatives, planned unit developments, and subdivisions with mandatory membership homeowner associations under one umbrella because they present similar title problems on termination and condemnation, and similar issues of consumer protection, association structure and management.  Another similarity presented by all these residential developments, known collectively as common interest developments or common interest communities, is that they require property owners and residents to give up some of the freedom of choice traditionally associated with homeownership.


By definition, owners of property in common interest communities are required to give up the freedom to choose to abandon their interests in commonly owned facilities. So long as they retain ownership of their separately owned lot or unit, they are obligated to pay assessments levied by the community association for maintenance of common facilities. To this extent, the loss of freedom is inherent in the concept of a common interest community. Beyond required contributions to support the common facilities, however, people who buy into common interest developments are often asked to give up significantly greater degrees of freedom to obtain the advantages offered by ownership of property in the community.


The degree of freedom prospective purchasers are asked to give up is determined by the developer, who creates the constitution for the new community in its recorded declaration of servitudes. Although UCIOA regulates many aspects of the community's structure and management, it places no limits on the developer's freedom to impose architectural controls, restraints on alienation of individual units, or use and occupancy restrictions. Nor does the Act limit the developer's ability to grant similar powers to the community association. UCIOA leaves to other areas of law, including the general law of servitudes, the question whether there are substantive limits on the degrees of freedom the developer can require people to give up in order to become members of the common interest community.


Developers probably conceive of the documents they use to create common interest communities as instruments for enhancing the quality of life and promoting property values, rather than as instruments for oppression. Since their primary interest is usually in making money, they draft common interest community constitutions with an eye on what will sell, rather than on the extent to which the law will permit them to deprive community members of their liberty. What will sell depends on a lot of factors, of course, only one of which is the degree of control the community association enjoys over the owners and residents of the community. However, other factors being equal, rational consumers should select a community on the basis of the degree of freedom of choice they wish to give up. Increasingly, Americans have been willing to give up some degree of freedom to secure the advantages of ownership in common interest communities.

Development patterns of the past thirty years show an explosive and accelerating growth in common interest communities. In 1962, when the first condominium was built in the United States, there were about 500 community associations. The number had grown to 20,000 by 1975, 55,000 in 1980, and 130,000 by 1988.   In 1988, thirty million people, or more than twelve percent of the population, lived in common interest communities. Of those communities, fifty-four percent were condominiums, five percent cooperatives, and the remaining forty-one percent were subdivisions or planned unit developments. 


There are many reasons for this growth. Two of the most important have been rising demands for amenities and increasing costs of land. Common interest communities permit the sharing of amenities, which results in lower costs or greater amenities than are available in other types of housing. Creating a community association to manage and maintain the facilities gives the developer a convenient method of providing shared amenities without undertaking any continued responsibility toward the project. Common interest developments have also increased in number because they facilitate individual ownership of units in high density developments. Units stacked vertically or clustered horizontally use less land than detached houses on individual lots.  Condominiums, in particular, play a significant role in the starter-home market because they are the easiest vehicle for providing high-density housing and can be built cheaper than single-family detached housing. 


Another reason for the increase in common interest communities is that adherence to protective covenants designed to preserve the quality of the neighborhood is believed to enhance property values.  Protective covenants take a variety of forms from specific requirements as to building type, size, setbacks, and uses, to more general obligations to submit to some form of design control and to abide by rules and regulations adopted by the community association. The trend has been toward granting the community association increased flexibility in its legislative functions as well as in design control. The legislative authority may include power to make rules governing use of individually owned property as well as common facilities within the development.


Giving the association responsibility for enforcing the covenants provides a method for spreading the costs to all owners, which prevents the free-rider problems that arise when enforcement is left to individual owners.  The association's flexible, discretionary powers to approve or disapprove changes and additions to individual units allow the community to preserve the physical character and quality of the development. The power to make rules governing life within the community allows the association to preserve or enhance the quality of life within the development. This flexibility and discretion in the community association's powers permit it to respond to new conditions and to situations unforeseen or poorly handled by the developer.


Although there are obvious advantages to be gained by purchasing housing in a common interest community, there are also severe risks. If the developer has created a community with rigid restrictions, the association may not be able to adapt to changing conditions, thus property values may fall. If the developer has created a community with flexible restrictions, the community association may adopt changes that substantially reduce the value of units to their owners or force them to move. Dreams of homeownership can turn sour for people whose building or landscaping plans are not approved and for people who learn too late that they will not be permitted to put up political signs, for sale signs, or holiday decorations.  Dreams can turn to nightmares for homeowners who are forced to a choice of moving or giving up beloved pets, lovers, or even children.


As our collective experience with life in common interest communities increases, more of us will become aware of the risks involved in buying a home in a common interest community. As public awareness changes, we can expect developers to adapt new communities to our changing views of the advantages and risks involved. Already, there are changes in the design of these private residential governments. Recognizing the shortcomings in their ability to predict future needs of the community, developers are granting broader and more flexible powers to the community association. The governing documents increasingly look like constitutions rather than civil codes. However, developers have not designed an adequate response to the fears the existence of such powers will inevitably provoke. As developers meet increasing consumer resistance on account of these fears, particularly the fear of becoming a victim of the tyranny of the majority, they will look for ways to alleviate these concerns.


I think one promising line of thought is to pursue the analogy that has been drawn between community associations and governments. Community associations are forms of democratic local government. The broader their powers, the more they resemble other local governments. As the resemblance to government grows stronger, the more people will fear the lack of controls that limit the powers of public governments. People will feel comfortable with this most local form of government only if it is subjected to the same kinds of restrictions we, as a people, have imposed on our other levels of government.  In drafting the constitutions of private residential governments, developers should include a bill of rights to ensure future citizens of the community that the majority cannot unite to deprive them of the liberties they are not willing to sacrifice for the advantages of ownership in the community. Inclusion of a bill of rights should substantially reduce the concerns of people who worry that their neighbors will turn their dreams of homeownership into nightmares.


Since different common interest communities are designed to appeal to various segments of the larger community, the contents of the constitution and bill of rights for any particular development should be tailored to the interests and fears of the group the developer intends to target. People who are interested in living in communities designed for special activities or interest groups will obviously be willing to give up more or different liberties than those who simply want good housing in a good neighborhood that will retain its value. Even within the group of those who are simply looking for housing, the degrees of liberty people are willing to give up to acquire various amenities will vary. However, certain fears are likely to appear with sufficient frequency that developers should consider addressing them in the constitutions for any community they create.


The fear of interference with personal freedom to live as one wishes and financial fears of being treated unequally or being prevented from selling or renting the property are likely to surface in many potential purchasers.21 So, too, is the fear that restraints on alienation will prevent the owner from leasing or selling the property when necessary or convenient. Although there are countervailing reasons why owners might want the community association to have the power to determine life styles and activities within the community and to control resales or prevent rentals, limiting the association's ability to do so will probably result in reassuring more potential buyers than it will frighten. The following Proposed Provisions for a Homeowner's Bill of Rights is intended to give developers and their lawyers a starting point for thinking about the kinds of provisions that might have wide appeal to potential purchasers of homes in common interest developments.

Proposed Provisions for a Homeowner's Bill of Rights


In exercising the powers to make rules and regulations for the governance of the community, and the use and occupancy of both common and individually owned property within it, the community association shall observe the following principles and limitations:


1. Equal Treatment: Similarly situated owners and residents shall be treated similarly.


2. Speech: The rights of residents to display political signs and symbols of the kinds normally displayed in or outside of residences located in single-family residential neighborhoods in their individually owned property shall not be abridged, except that the association may adopt reasonable time, place, and manner restrictions for the purpose of minimizing damage and disturbance to other owners and residents.


3. Religious and Holiday Displays: The rights of residents to display religious and holiday signs, symbols, and decorations of the kinds normally displayed in or outside of residences located in single-family residential neighborhoods in their individually owned property shall not be abridged, except that the association may adopt reasonable time, place, and manner restrictions for the purpose of minimizing damage and disturbance to other owners and residents.


4. Household Composition: The association shall make no rule that interferes with the freedom of residents to determine the composition of their households, except that the association shall have the power to require that all occupants be members of a single housekeeping unit, and to limit the total number of occupants permitted in each lot or unit on the basis of the size and facilities of the unit and its fair share use of the common facilities, including parking.


5. Activities Within Individually Owned Property: The association shall make no rule that interferes with the activities of the residents carried on within the confines of their individually owned properties, except that the association may prohibit activities not normally associated with property restricted to residential use, and it may restrict or prohibit any activities that impose monetary costs on the association or other owners, that create a danger to the health or safety of other residents, that generate excessive noise or traffic, that create unsightly conditions visible outside the unit, that block the views from other units, or that create a nuisance.


5. Pets: Unless the keeping of pets is prohibited at the time of the sale of the first lot or unit, no rule prohibiting the keeping of ordinary household pets shall be adopted thereafter over the objection of any owner expressed in writing to the association. The association may adopt reasonable regulations designed to minimize damage and disturbance to other owners and residents, including regulations requiring damage deposits, waste removal, leash controls, noise controls, occupancy limits based on size and facilities of the unit and fair share use of the common areas. Nothing in this provision shall prevent the association from requiring removal of any animal that presents an actual threat to the health or safety of residents or from requiring abatement of any nuisance.


6. Allocation of Burdens and Benefits: The initial allocation of financial burdens and rights to use common facilities among the various lots or units shall not be changed to the detriment of any unit owner over that owner's objection expressed in writing to the association. Nothing in this provision shall prevent the association from changing the common facilities available, from adopting generally applicable rules for use of common facilities, or from denying use privileges to those who abuse the facilities, violate rules for use of common facilities or fail to pay assessments.


7. Alienation: The association shall not adopt rules that prohibit transfer of any lot or unit, or require consent of the association for transfer of any lot or unit, for any period greater than [two] months. The association shall not impose any fee on transfer of any unit greater than an amount reasonably based on the costs of the transfer to the association.
� The declaration is the operative document for a common interest development, setting forth, among other things, the restrictions on the use or enjoyment of any portion of the development. . . 





� The CC&R’s permit residents to keep “domestic fish  and birds.”





� With respect to either disabled individuals living in rented housing or elderly persons living in publicly funded housing, the situation is otherwise. The Legislature has declared its intent that, in specified circumstances, these two classes of Californians be allowed to keep pets. Thus, section 54.1, which guarantees equal access to housing accommodations to individuals with disabilities, permits landlords to refuse to rent to tenants who have dogs, except when the prospective tenant is a disabled person needing the services of a guide, service, or signal dog.   And, under Health and Safety Code section 19901, elderly residents in publicly funded housing are entitled to have up to two household pets.   Because this case does not involve a disabled person needing guide dog assistance or an elderly person living in public housing, we do not address the public policy implications of recorded CC&R’s that are in conflict with these statutes.


� The majority invest substantial interpretive significance regarding the enforceability of condominium restrictions in the replacement of “where reasonable” in Civil Code former section 1355 with “unless unreasonable” in Civil Code section 1354.  Other than the statutory language itself, however, they cite no evidence the Legislature considered this a “material alteration” or intended a “marked change” in the statute's interpretation. Although I fail to see other than a semantical distinction carrying little import as to legislative intent, I find the pet restriction at issue here unenforceable under either standard.


� The majority imply that if enough owners find the restriction too oppressive, they can act collectively to alter or rescind it. However, realistically speaking, implementing this alternative would only serve to exacerbate the divisiveness rampant in our society and to which the majority decision itself contributes.


� Archeologists in Israel found some of the earliest evidence of a domesticated animal when they unearthed the 12,000�year�old skeleton of a woman who was buried with her hand resting on the body of her dog. Romans warned intruders “Cave canem” to alert them to the presence of canine protectors.  Cats were known to be household pets in Egypt 5,000 years ago and often mummified and entombed with their owners. According to the English Nuns Rule in 1205, “Ye shall not possess any beast, my dear sisters, except only a cat.” 





� Although it is possible only to estimate the total, well in excess of 10,000 individuals avail themselves of the benefits of guide, alert, and service dogs in California alone.  State law guarantees them the right to live with their animals free from discrimination on that basis.  Thus, to the extent the pet restriction contains no exception for assist dogs, it clearly violates public policy. At oral argument, counsel for the association allowed that an individual who required assistance of this kind could seek a waiver of the pet restriction, although he in no manner assured that the association's board would necessarily accede… . In any event, this “concession” only serves to prove the point of discriminatory impact: disabled persons who have dogs to assist them in normalizing their daily lives do not have the equal access to housing guaranteed under state law if they must go, hat in hand as an Oliver Twist supplicant, to request an association board's “permission” to live as normal a life as they are capable of with canine assistance.


� For example, poetry runs the gamut from the doggerel of Ogden Nash to T.S. Eliot's “Old Possum's Book of Practical Cats.”


� Eastern religions often depict dogs as gods or temple guards.  Ancient Egyptians considered the cat sacred, and their religion included the cat goddess Bastet. 


� For example, the Odyssey chronicles the faithfulness of Odysseus's dog... . In 1601, when the Earl of Southampton was being held in the Tower of London, his cat is reputed to have located his master's cell and climbed down the chimney to join him during his imprisonment. And military annals document the wartime bravery and courage of dogs in the K�9 Corps.


� The President and his family often set a national example in this regard. Chelsea Clinton's cat “Socks” is only the latest in a long line of White House pets, including Franklin Roosevelt's “Fala” and the Bushes' “Millie.”


� On a related point, the association rules and regulations already contain a procedure for dealing with problems arising from bird and fish ownership. There appears no reason it could not be utilized to deal with similar concerns about other types of pets such as plaintiff’s cats.


�  Drug Enforcement List of Offenders, Nationally Gathered.


1 Four paragraphs in the Declaration of Restrictions are relevant to this appeal: 


6. NUISANCES: No noxious or offensive activity shall be carried on upon any lot, nor shall anything be done thereon which may be or may become an annoyance or nuisance to the neighborhood. 


18. ARCHITECTURAL CONTROL: No building, wall, fence or other structure or improvement of any nature shall be erected, placed or altered on any lot until the construction plans and a plan showing the location of the structure have been approved in writing by the Architectural Control Committee. Each building, wall, or other structure or improvement of any nature shall be erected, placed or altered upon the premises only in accordance with the plans and plot plan so approved. Refusal of approval of plans, plot plan, or any of them, may be based on any ground, including purely aesthetic grounds, which in the sole and uncontrolled discretion of the said Architectural Control Committee shall seem sufficient. Any change in the exterior appearance of any building, wall, fence or other structure or improvement shall be deemed an alteration requiring approval. The Architectural Control Committee shall have the power to promulgate such rules and regulations as it deems necessary to carry out the provisions and intent of this paragraph. The Architectural Control Committee is composed of Marvin A. Hollub, R.A. Davenport, Sr. and James R. Stoker... . 


19. TERM: These covenants are to run with the land and shall be binding on all parties and all persons claiming under them for a period of thirty (30) years from the date these covenants are recorded, after which said covenants shall be automatically extended for successive periods of ten (10) years unless an instrument signed by the then owners of a majority of the lots (excluding the publicly dedicated tracts) in the said property has been recorded, agreeing to change said covenants in whole or in part. 


20. ENFORCEMENT: Enforcement shall be by proceeding at law or in equity against any person or persons violating or attempting to violate any covenant either to restrain violation or to recover damages. 





4  A foot candle is the illumination given off by a standard candle on a one square foot surface. 


5  Although by terms of the covenant the Architectural Control Committee is empowered, in its "sole and uncontrolled discretion," to refuse approval of a planned improvement on any ground (see note 1), that language does not affect the validity of the agreement. A requirement for commercial reasonableness will be read into any contract where possible, language to the contrary notwithstanding. See Fernandez v. Vazquez, 397 So.2d 1171 (Fla. 3d DCA 1981) (where lessee is entitled to sublet, but has agreed to limit that right by first acquiring the consent of the landlord, consent cannot be unreasonably withheld). 


6  Appellants represented at oral argument, and it was not disputed, that the eight 20-foot high lamps have been replaced with four 16-foot high lamps which comply with the zoning variance. We approve only that lighting which was originally authorized by the County Commission. 


1 See, e.g., Geiss, Residential Private Governments and the Law, 67 A.B.A. J. 1418 (1981); Reichman, Residential Private Governments: An Introductory Survey, 43 U. Chi. L. Rev. 253 (1976). The forms of association with which this Note is concerned include the cooperative apartment as well as the condominium and homeowners association. For convenience, all three are here termed residential associations.


5 Hidden Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. Dist. Ct. App. 1975). The court in Gale v. York Center Community Cooperative, Inc., 21 Ill. 2d 86, 171 N.E.2d 30 (1960), made clear the expansive power of such associations: 


The association, by action and participation open to all of its members, acts to develop and maintain the subdivision as a carefully planned, nonspeculative, attractive community. To this end it may use surplus savings to provide or replace community facilities; levy assessments for taxes, operating expenses, and general community improvements; . . . pass on requests for approval of membership transfers . . . [or] . . . approval of heirs or legatees in case of a member's death; pass on the admission of new members; decide on the expulsion of members guilty of seriously detrimental conduct and redeem their memberships; . . . adopt occupancy standards; correct nuisances; terminate undesirable nonresidential uses; and require repairs to dwellings. In all other respects each member enjoys all the incidents of individual ownership with respect to the dwelling he occupies. Id. at 89, 171 N.E.2d 30, 31-32.


18 Florida's condominium law is one exception. See Fl. Stat. §718.123 (forbidding unreasonable regulation of the 'right to peaceably assemble' or the right 'to invite public officers or candidates for public office to appear and speak' in common areas of the condominium).


19 Hidden Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. Dist. Ct. App. 1975). … 


20 See [Note, Judicial Review of Condominium Rulemaking, 94 Harv. L. Rev. 647, 663 (1981)] Courts employing such reasonableness review have made clear, however, that the legitimate purposes of condominium government are defined at least in part by the purposes embodied in the original covenants themselves. See, e.g., Chianese v. Culley, 397 F. Supp. 1344, 1346 (S.D. Fla. 1975) (measuring the reasonableness of the association's right of first refusal against the condominium declaration's 'stated purpose' of 'ensur[ing] 'a community of congenial residents"); Beachwood Villas Condominium v. Poor, 448 So. 2d 1143, 1145 (Fla. Dist. Ct. App. 1984) (stating that a board-enacted rule is valid unless it contravenes 'either an express provision of the declaration or a right reasonably inferable therefrom').


21 See Hidden Harbour Estates, Inc. v. Basso, 393 So. 2d 637, 640 (Fla. Dist. Ct. App. 1981). State courts have invoked norms of public policy and contract interpretation to forbid violations of 'due process' and 'taking' without compensation by residential associations. For an example of such procedural review, see Holleman v. Mission Trace Homeowners Ass'n, 556 S.W.2d 632, 636 (Tex. Civ. App. 1977), which is discussed in Note, supra note 20, at 662 (stating that Holleman's procedural inquiry 'is closely akin to procedural due process review'). State courts appear to have consistently invalidated association actions that seek to alter the division of ownership of common property among members. See, e.g., Makeever v. Lyle, 125 Ariz. 384, 609 P.2d 1084 (Ariz. App. 1980) (holding that the general rulemaking power of a residential association was not intended to authorize a majority vote to grant exclusive use of a portion of the common areas to an individual member, because such a move would constitute a 'taking' from dissenting residents).


24  [334 U.S. 1, 14 (1948)]





29 A second doctrinal basis upon which a disaffected member might argue for applying constitutional limits to the rules and actions of a residential association is the 'public function' doctrine. In Marsh v. Alabama, 326 U.S. 501 (1946), the Supreme Court held that the managers of a privately owned company town 'cannot curtail the liberty of press and religion' of persons who live in the town or pass through it, because '[w]hether a corporation or a municipality owns or possesses the town the public in either case has an identical interest in the functioning of the community in such manner that the channels of communication remain free.' Id. at 507-08. The public spaces of the town served a public function and were therefore subject to constitutional requirements that pertain to traditional governments exercising jurisdiction over similar areas. See Evans v. Newton, 382 U.S. 296, 299 (1966) (holding that 'when private individuals or groups are endowed by the State with powers or functions governmental in nature, they become agencies or instrumentalities of the State and subject to its constitutional limitations'). In recent cases, however, the public function doctrine has received a highly restrictive reading: only where private parties exercise powers 'traditionally exclusively reserved to the State' may they be held to constitutional standards of the state itself. Jackson v. Metropolitan Edison Co., 419 U.S. 345, 352 (1974).  …


30 See, e.g., Gregory v. City of San Juan Capistrano, 142 Cal. App. 3d 72, 90, 191 Cal. Rptr. 47, 59 (1983) (distinguishing a city ordinance that provided the residents of a mobile home park with right of first refusal on all home sales, from a condominium rule to same effect, because in the latter case residents 'had voluntarily granted this right to the owners association'); Breene v. Plaza Tower Ass'n, 310 N.W.2d 730, 734 (N.D. 1981) (holding that the amendment procedure in a declaration of condominium 'may be broadly construed as a waiver of the rights contained in' state statutes governing the amendment of association rules); Ellickson, Cities and Homeowners Associations, 130 U. Penn. L. Rev. 1519, 1523, 1527 (1982) (stating that 'membership in a private organization [such as a homeowners association] is wholly voluntary. . . . The feature of unanimous ratification distinguishes [the governing documents of a residential association] from and gives them greater legal robustness than non-unanimously adopted public constitutions.'). …





31 Ellickson, supra note 30, at 1526-27.


33 Reichman, supra note 1, at 277.


34 Professor Barber writes that '[t]he procedures of self-legislation and community building on which [participatory democracy] relies are self-contained and self-correcting and thus are genuinely independent of external norms, prepolitical truths, or natural rights.'  [B. Barber, Strong Democracy 135 (1984)]. 


35 Frug, The Ideology of Bureaucracy in American Law, 97 Harv. L. Rev. 1276, 1295 (1984 ) …


36 … Professor Barber suggests that imposing external norms on a democratic discussion is not only oppressive, but may also prove less effective than participatory democracy in protecting civil liberties. 'The Bill of Rights may actually do less to constrain a mob than would an appeal to the citizenship of its members, reminding them that they are embarked on a public course of action that cannot meet the objections of reasonable public discourse.' B. Barber, supra note 34, at 160.


38 M. Friedman, Capitalism And Freedom 22-23 (1982).


41 H. Arendt, On Revolution 218 (1963).


42 J. S. Mill, On Liberty, In Utilitarianism, On Liberty, And Considerations On Representative Government 157-58 (H. Acton ed. 1972) (1st ed. London 1859).


46 Holmes, Precommitment and Self-Rule: Reflections on the Paradox of Democracy, in Constitutionalism And Democracy (J. Elster & R. Slagstad eds.) (forthcoming 1986). 


47 Id. 


55 Moreover, residential associations have been known to act as corporate bodies to influence local government. See, e.g., Carroll Park Manor Community Ass'n, Inc. v. Board of City Comm'rs., 50 Md. App. 319, 437 A.2d 689 (Md. Ct. Spec. App. 1981) (association sought injunction to require use of nearby property for low-income housing); Inganamort v. Borough of Fort Lee, 62 N.J. 521, 303 A.2d 298 (1973) (association sued to enjoin enforcement of a rent control ordinance). When a residential association enters democratic politics in this way, it purports to act as the representative of its members. The association acts as a legitimate representative, however, only when the body's decision to take action or to delegate such a decision to a board of directors was itself the result of a fair democratic process. But in pursuing political objectives through the corporate body of the association, a controlling group within the association may attempt to manipulate the process of discussion and decisionmaking among the members in order to ensure a desired result and present a united front.


1 Hidden Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 181-82 (Fla. Dist. Ct. App. 1975).


21 Robert Ellickson suggests that prospective members of common interest communities should fear subsequently adopted redistributive policies if their exit costs from the community would be high because of transaction costs, loss of irreplaceable surplus value, or capitalization of the redistributive tax into a lower value for the member's share of the community. To reassure prospective members, he suggests that a form of takings clause should be included in the association documents or implied by the courts. Robert C. Ellickson, Cities and Homeowner Associations, 130 U. Pa. L. Rev. 1519, 1525, 1535 (1982).
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