Property II: Chapter 2
 Actual and Desirable Limits on Homeowners’ Association Regulations
A.  Introduction
HISTORICAL DEVELOPMENT OF PROMISSORY SERVITUDES

At English common law, agreements regarding land were only enforceable as real covenants.  For a real covenant to bind subsequent owners of the properties in question, the parties to the original contract had to intend that it run, the contract needed to touch and concern the land, and there had to be privity both between the original parties (horizontal) and between those parties and the current residents or owners (vertical).  

Because horizontal privity was limited to landlord-tenant relationships and the dominant and servient tenements to an easement, relatively few of these restrictions were enforced.  In other words, if a landlord wanted to bind people who took over his tenant’s leasehold, he could.  If the dominant tenement holder wanted to enforce requirements related to his easement on all holders of the servient tenement, he could.  But if a landowner wanted to divide his parcel and limit the activities of the purchaser of one portion of the lot, he could not make those limits binding on subsequent owners.

Perhaps because there were lots of good reasons to allow the person dividing his parcel to create binding agreements, courts developed two ways to broaden the traditional limits on the enforceability of real covenants.  First, in many jurisdictions in the United States, the definition of horizontal privity was expanded to include the grantor-grantee relationship.  This allowed more contracts involving land to bind successors.  

Second, the English courts of equity invented the Equitable Servitude.  This device allowed the courts to enforce these contracts in equity by granting injunctions where the parties to the original contract intended that it run, the contract touched and concerned the land, and the burdened party had notice of the restriction.  The elimination of the privity requirements meant that not only could grantors create contracts that run with the land of their grantees, but for the first time neighbors whose property had no legal relationship could create contracts that ran with the land.

The evolution of the modern subdivision in the US led to further development of these doctrines.  As early as the middle of the 19th Century, American entrepreneurs were dividing up large parcels of land and selling the resulting smaller parcels for residential use.  A humorous example of one of these early subdivisions is described in Charles Dickens’s novel, Martin Chuzzlewit.  



In any event, these subdivisions raised new issues.  The law of real covenants and equitable servitudes is based on express promises made between the landowners.  In the subdivisions, it was common for the seller to exact promises from the buyers, but less common for him to give explicit promises back.  Because the later purchasers succeed to the interests of the developer, they can enforce the promises made by the earlier buyers.  However, the earlier buyers could not enforce against the later ones because their lot was not one of the ones that was the recipient of the promise at the time it was made.  For example, suppose there were four lots sold, each with a promise made to the developer:


Buyer of Lot 1 promises to developer (who owns Lots 2-4)


Buyer of Lot 2 promises to developer (who still owns Lots 3-4)


Buyer of Lot 3 promises to developer (who still owns Lot 4)


Buyer of Lot 4 promises to developer (who now owns nothing)

If #1 violates his promise, #2-#4, the successors to the promisee, can enforce.  But if #3 violates her promise, only #4 can enforce, because #3 only made her promise to the owner of #4.



Because of this system’s apparent unfairness to the earlier purchasers, courts developed a couple of legal theories to allow the earlier purchasers to enforce against the later ones.  One theory is that the developer implicitly promises the earlier purchasers that he will place identical restrictions on the lots sold later.  Thus, the earlier purchasers can sue to enforce these implied promises.  These are what some courts call “reciprocal negative easements,” although for our purposes, they should more accurately be called implied equitable servitudes. Plaintiffs claiming under this theory must show that the development was sold by a common owner with a common scheme in mind for the whole development.  In other words, in order for the court to imply a promise, it has to believe that the developer intended to create a relatively uniform subdivision where all the lots were similarly restricted.



The major theoretical drawback to this theory is that it binds subsequent purchasers to an unwritten promise regarding the use of land.  Many jurisdictions were uncomfortable with this evasion of the statute of frauds, and so they developed an alternative theory.  This theory is that the earlier purchasers are the intended beneficiaries of the promises made from the later purchasers to the developer, and as intended beneficiaries, they can sue to enforce the contract.  This “third-party beneficiary approach” also requires a common scheme.  There would be no reason to view the buyers as beneficiaries of each others’ promises in absence of a uniform scheme.  The theory, however, will not work where there were no later purchasers or in a case where the later purchasers made no promises.  Without an express promise from a later purchaser to enforce, the earlier purchasers have nothing to hang their hats on.

The continued evolution of servitudes followed from the further development of the idea of the subdivision.  Owners of adjacent properties became aware of the advantages of pooling their resources to acquire common recreational facilities, common maintenance services, etc.  They created homeowners’ associations to collect money from the property owners and act as the owners’ agent in acquiring and maintaining the common areas and services.  

For these associations to be effective, they had to be able to enforce restrictions on and collect money from subsequent purchasers of the lots governed by the association.  Arguably, however, they might have trouble under traditional servitudes law.  For one thing, promises to pay money traditionally didn’t run with the land.  For another, the association was a corporation that owned no land, so it technically was not in privity with anyone.  A pivotal decision in moving the law of servitudes forward was the N.Y. Court of Appeals decision in Neponsit.  In that case, a deed restriction on a group of houses allowed an association to collect fees to use for upkeep on common easements.  A bank that had foreclosed on one of the houses challenged the association’s right to enforce the restriction because the association never had owned any of the land and because it required payment of money.  Neponsit, by viewing the vertical privity and touch and concern requirements very expansively, allowed the association and others like it to perform their allotted functions within the traditional framework.  Today, statutes in most jurisdictions permit homeowners’ associations to carry on their functions without having to demonstrate vertical privity or touch & concern in every individual case.
B.  Standards for Determining the Lawfulness of HOA Regulations 

NAHRSTEDT v. LAKESIDE VILLAGE CONDOMINIUM ASS’N

878 P.2d 1275 (Cal. 1994)

KENNARD, J. A homeowner in a 530‑unit condominium complex sued to prevent the homeowners association from enforcing a restriction against keeping cats, dogs, and other animals in the condominium development. The owner asserted that the restriction, which was contained in the project’s declaration
 recorded by the condominium project’s developer, was “unreasonable” as applied to her because she kept her three cats indoors and because her cats were “noiseless” and “created no nuisance.” Agreeing with the premise underlying the owner’s complaint, the Court of Appeal concluded that the homeowners association could enforce the restriction only upon proof that plaintiff’s cats would be likely to interfere with the right of other homeowners “to the peaceful and quiet enjoyment of their property.” 

 
Those of us who have cats or dogs can attest to their wonderful companionship and affection. Not surprisingly, studies have confirmed this effect.  ...  But the issue before us is not whether in the abstract pets can have a beneficial effect on humans. Rather, the narrow issue here is whether a pet restriction that is contained in the recorded declaration of a condominium complex is enforceable against the challenge of a homeowner. As we shall explain, the Legislature ...  has required that courts enforce the covenants, conditions and restrictions contained in the recorded declaration of a common interest development “unless unreasonable.” 

   
Because a stable and predictable living environment is crucial to the success of condominiums and other common interest residential developments, and because recorded use restrictions are a primary means of ensuring this stability and predictability, the Legislature ... has afforded such restrictions a presumption of validity and has required of challengers that they demonstrate the restriction’s “unreasonableness” by the deferential standard applicable to equitable servitudes. Under this standard established by the Legislature, enforcement of a restriction does not depend upon the conduct of a particular condominium owner. Rather, the restriction must be uniformly enforced in the condominium development to which it was intended to apply unless the plaintiff owner can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restriction that it should not be enforced against any owner. Here, the Court of Appeal did not apply this standard in deciding that plaintiff had stated a claim for declaratory relief. Accordingly, we reverse the judgment of the Court of Appeal... . 

I.   Lakeside Village is a large condominium development in Culver City, Los Angeles County. It consists of 530 units spread throughout 12 separate 3‑story buildings. The residents share common lobbies and hallways, in addition to laundry and trash facilities. The Lakeside Village project is subject to certain covenants, conditions and restrictions (hereafter CC&R’s) that were included in the developer’s declaration recorded ... at the inception of the development project. Ownership of a unit includes membership in the project’s homeowners association, the Lakeside Village Condominium Association (hereafter Association), the body that enforces the project’s CC&R’s, including the pet restriction, which provides in relevant part: “No animals (which shall mean dogs and cats), livestock, reptiles or poultry shall be kept in any unit.”
 

    
[P]laintiff Natore Nahrstedt purchased a Lakeside Village condominium and moved in with her three cats. When the Association learned of the cats’ presence, it demanded their removal and assessed fines against Nahrstedt for each successive month that she remained in violation of the condominium project’s pet restriction. 


Nahrstedt then brought this lawsuit ... asking the trial court to invalidate the assessments, to enjoin future assessments ... and to declare the pet restriction “unreasonable” as applied to indoor cats (such as hers) that are not allowed free run of the project’s common areas. Nahrstedt also alleged she did not know of the pet restriction when she bought her condominium. The complaint incorporated by reference the grant deed, the declaration of CC&R’s, and the condominium plan for the Lakeside Village condominium project. 

The Association demurred to the complaint. [T]he Association argued that the pet restriction furthers the collective “health, happiness and peace of mind” of persons living in close proximity within the Lakeside Village condominium development, and therefore is reasonable as a matter of law. The trial court ... dismissed Nahrstedt’s complaint. Nahrstedt appealed.

   
A divided Court of Appeal reversed….  In the majority’s view, the complaint stated a claim for declaratory relief based on its allegations that Nahrstedt’s three cats are kept inside her condominium unit and do not bother her neighbors. According to the majority, whether a condominium use restriction is “unreasonable,” as that term is used in section 1354, hinges on the facts of a particular homeowner’s case. Thus, the majority reasoned, Nahrstedt would be entitled to declaratory relief if application of the pet restriction in her case would not be reasonable... .

   
On the Association’s petition, we granted review to decide when a condominium owner can prevent enforcement of a use restriction that the project’s developer has included in the recorded declaration of CC&R’s.  To facilitate the reader’s understanding of the function served by use restrictions in condominium developments and related real property ownership arrangements, we begin with a broad overview of the general principles governing common interest forms of real property ownership.

II.   Today, condominiums, cooperatives, and planned‑unit developments with homeowners associations have become a widely accepted form of real property ownership. These ownership arrangements are known as “common interest” developments.  The owner not only enjoys many of the traditional advantages associated with individual ownership of real property, but also acquires an interest in common with others in the amenities and facilities included in the project. It is this hybrid nature of property rights that largely accounts for the popularity of these new and innovative forms of ownership in the 20th century. 

   
The term “condominium” ... is used to describe a system of ownership as well as an individually owned unit in a multi‑unit development... .   Not until [very recently] did the notion of shared ownership of real property gain general acceptance in the United States. This occurred after Congress, through the National Housing Act of 1961, made federal mortgage insurance available to condominium units so as to encourage and facilitate home ownership.  Why did it take so long for this country to accept the idea of [this form of] property ownership? Perhaps because the United States was, until recent times, so sparsely populated—and undeveloped habitable land and building materials so affordable—that there was “no great physical need for superimposing one dwelling upon another.” Note, Land Without Earth—The Condominium, 15 U.Fla. L.Rev. at  206.

   
To divide a plot of land into interests severable by blocks or planes, the attorney for the land developer must prepare a declaration that must be recorded prior to the sale of any unit in the county where the land is located.  The declaration, which is the operative document for the creation of any common interest development, is a collection of covenants, conditions and servitudes that govern the project. Typically, the declaration describes the real property and any structures on the property, delineates the common areas within the project as well as the individually held lots or units, and sets forth restrictions pertaining to the use of the property.

   
Use restrictions are an inherent part of any common interest development and are crucial to the stable, planned environment of any shared ownership arrangement. The viability of shared ownership of improved real property rests on the existence of extensive reciprocal servitudes, together with the ability of each co‑owner to prevent the property’s partition.  The restrictions on the use of property in any common interest development may limit activities conducted in the common areas as well as in the confines of the home itself.  Commonly, use restrictions preclude alteration of building exteriors, limit the number of persons that can occupy each unit, and place limitations on—or prohibit altogether—the keeping of pets... . Natelson, Consent, Coercion, and “Reasonableness,” 51 Ohio St. L.J. at  48 n.28 (as of 1986, 58 percent of highrise developments and 39 percent of townhouse projects had some kind of pet restriction). …

Restrictions on property use are not the only characteristic of common interest ownership. Ordinarily, such ownership also entails mandatory membership in an owners association, which, through an elected board of directors, is empowered to enforce any use restrictions contained in the project’s declaration or master deed and to enact new rules governing the use and occupancy of property within the project. Because of its considerable power in managing and regulating a common interest development, the governing board of an owners association must guard against the potential for the abuse of that power.  As Professor Natelson observes, owners associations “can be a powerful force for good or for ill” in their members’ lives. Natelson, Consent, Coercion, and “Reasonableness,” 51 Ohio St. L.J. at 43. Therefore, anyone who buys a unit in a common interest development with knowledge of its owners association’s discretionary power accepts “the risk that the power may be used in a way that benefits the commonality but harms the individual.”  Id. at 67. Generally, courts will uphold decisions made by the governing board of an owners association so long as they represent good faith efforts to further the purposes of the common interest development, are consistent with the development’s governing documents, and comply with public policy.  

   
Thus, subordination of individual property rights to the collective judgment of the owners association together with restrictions on the use of real property comprise the chief attributes of owning property in a common interest development. As the Florida District Court of Appeal observed... :

[I]nherent in the condominium concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit owners since they are living in such close proximity and using facilities in common, each unit owner must give up a certain degree of freedom of choice which he [or she] might otherwise enjoy in separate, privately owned property.  Condominium unit owners comprise a little democratic subsociety of necessity more restrictive as it pertains to use of condominium property than may be existent outside the condominium organization. 

[Hidden Harbour Estates, Inc. v. Norman, 309 So.2d 180, 181-82 (Fla.App. 1975)]

   
Notwithstanding the limitations on personal autonomy that are inherent in the concept of shared ownership of residential property, common interest developments have increased in popularity in recent years, in part because they generally provide a more affordable alternative to ownership of a single‑family home.... One significant factor in the continued popularity of the common interest form of property ownership is the ability of homeowners to enforce restrictive CC&R’s against other owners (including future purchasers) of project units.  Generally, however, such enforcement is possible only if the restriction that is sought to be enforced meets the requirements of equitable servitudes or of covenants running with the land. 

   
Restrictive covenants will run with the land, and thus bind successive owners, if the deed or other instrument containing the restrictive covenant particularly describes the lands to be benefited and burdened by the restriction and expressly provides that successors in interest of the covenantor’s land will be bound for the benefit of the covenantee’s land. Moreover, restrictions must relate to use, repair, maintenance, or improvement of the property, or to payment of taxes or assessments, and the instrument containing the restrictions must be recorded.  Restrictions that do not meet the requirements of covenants running with the land may be enforceable as equitable servitudes provided the person bound by the restrictions had notice of their existence. 

   
When restrictions limiting the use of property within a common interest development satisfy the requirements of covenants running with the land or of equitable servitudes, what standard or test governs their enforceability? In California, as we explained at the outset, our Legislature has made common interest development use restrictions contained in a project’s recorded declaration “enforceable ... unless  unreasonable.” [Civil Code] §1354, subd. (a).  In states lacking such legislative guidance, some courts have adopted a standard under which a common interest development’s recorded use restrictions will be enforced so long as they are “reasonable.” Although no one definition of the term “reasonable” has gained universal acceptance, most courts have applied what one commentator calls “equitable reasonableness,” upholding only those restrictions that provide a reasonable means to further the collective “health, happiness and enjoyment of life” of owners of a common interest development.  Others would limit the “reasonableness” standard only to those restrictions adopted by majority vote of the homeowners or enacted under the rulemaking power of an association’s governing board, and would not apply this test to restrictions included in a planned development project’s recorded declaration or master deed. Because such restrictions are presumptively valid, these authorities would enforce them regardless of reasonableness. The first court to articulate this view was the Florida Fourth District Court of Appeal.  

   
In Hidden Harbour Estates v. Basso, 393 So.2d 637 (Fla.App. 1981), the Florida court distinguished two categories of use restrictions: use restrictions set forth in the declaration or master deed of the condominium project itself, and rules promulgated by the governing board of the condominium owners association or the board’s interpretation of a rule.  The latter category of use restrictions, the court said, should be subject to a “reasonableness” test, so as to “somewhat fetter the discretion of the board of directors.” Id. at 640. Such a standard, the court explained, best assures that governing boards will “enact rules and make decisions that are reasonably related to the promotion of the health, happiness and peace of mind” of the project owners, considered collectively. Id.

   
By contrast, restrictions contained in the declaration or master deed of the condominium complex, the Florida court concluded, should not be evaluated under a “reasonableness” standard.  Id. at 639‑640.  Rather, such use restrictions are “clothed with a very strong presumption of validity” and should be upheld even if they exhibit some degree of unreasonableness.  Nonenforcement would be proper only if such restrictions were arbitrary or in violation of public policy or some fundamental constitutional right.  Id. at 640. The Florida court’s decision was cited with approval recently by a Massachusetts appellate court in Noble v. Murphy, 612 N.E.2d 266.

   
In Noble, managers of a condominium development sought to enforce against the owners of one unit a pet restriction contained in the project’s master deed. The Massachusetts court upheld the validity of the restriction. The court stated that “[a] condominium use restriction appearing in originating documents which predate the purchase of individual units” was entitled to greater judicial deference than restrictions “promulgated after units have been individually acquired.” 612 N.E.2d at 270.  The court reasoned that “properly‑enacted and evenly‑enforced use restrictions contained in a master deed or original bylaws of a condominium” should be insulated against attack “except on constitutional or public policy grounds.” Id. at 271. This standard, the court explained, best “serves the interest of the majority of owners [within a project] who may be presumed to have chosen not to alter or rescind such restrictions,” and it spares overcrowded courts “the burden and expense of highly particularized and lengthy litigation.”  Id.

   
Indeed, giving deference to use restrictions contained in a condominium project’s originating documents protects the general expectations of condominium owners “that restrictions in place at the time they purchase their units will be enforceable.” ...  Ellickson, Cities and Homeowners’ Associations, 130 U.Pa. L.Rev. 1519, 1526‑1527 (1982) (stating that association members “unanimously consent to the provisions in the association’s original documents” and courts therefore should not scrutinize such documents for ‘‘reasonableness.”).  This in turn encourages the development of shared ownership housing—generally a less costly alternative to single‑dwelling ownership—by attracting buyers who prefer a stable, planned  environment. It also protects buyers who have paid a premium for condominium units in reliance on a particular restrictive scheme.

   
To what extent are these general principles reflected in California’s statutory scheme governing condominiums and other common interest developments? We shall explore that in the next section.

III.
In California, common interest developments are subject to the provisions of the Davis‑Stirling Common Interest Development Act. ... Pertinent here is the Act’s provision for the enforcement of use restrictions contained in the project’s recorded declaration. That provision, subdivision (a) of section 1354, states in relevant part: “The covenants and restrictions in the declaration shall be enforceable equitable servitudes, unless unreasonable, and shall inure to the benefit of and bind all owners of separate interests in the development.” ... Thus, ... the inclusion of covenants and restrictions in the declaration recorded with the county recorder provides sufficient notice to permit the enforcement of such recorded covenants and restrictions as equitable servitudes. 

    
Under the law of equitable servitudes, courts may enforce a promise about the use of land even though the person who made the promise has transferred the land to another.  The underlying idea is that a landowner’s promise to refrain from particular conduct pertaining to land creates in the beneficiary of that promise “an equitable interest in the land of the promisor.”  Rest., Property, §539, com. a.  The doctrine is useful chiefly to enforce uniform building restrictions under a general plan for an entire tract of land or for a subdivision. ... 

    
In choosing equitable servitude law as the standard for enforcing CC&R’s in common interest developments, the Legislature has manifested a preference in favor of their enforcement. This preference is underscored by  the use of the word “shall” in the first phrase of section 1354.... The Legislature did, however, set a condition for the mandatory enforcement of a declaration’s CC&R’s: a covenant, condition or restriction is “enforceable ... unless unreasonable.” The Legislature’s use of the phrase “unless unreasonable” in section 1354 was a marked change from the prior version of that statutory provision, which stated that “restrictions shall be enforceable equitable servitudes where reasonable.” ... Under settled principles of statutory construction, such a material alteration of a statute’s phrasing signals the Legislature’s intent to give an enactment a new meaning. Here, the change in statutory language, from “where reasonable” to “unless unreasonable,” cloaked use restrictions contained in a condominium development’s recorded declaration with a presumption of reasonableness by shifting the burden of proving otherwise to the party challenging the use restriction. How is that burden satisfied? To answer this question, we must examine the principles governing enforcement of equitable servitudes.

    
As noted earlier, equitable servitudes permit courts to enforce promises restricting land use when there is no privity of contract between the party seeking to enforce the promise and the party resisting enforcement. Like any promise given in exchange for consideration, an agreement to refrain from a particular use of land is subject to contract principles, under which courts try “to effectuate the  legitimate desires of the covenanting parties.”  Hannula v. Hacienda Homes, 34 Cal.2d 442, 444‑445 (1949).  When landowners express the intention to limit land use, “that intention should be carried out.”  Id. at 444;  Epstein, Notice and Freedom of Contract in the Law of Servitudes, 55 So.Cal.L.Rev. 1353, 1359 (1982) (“We may not understand why property owners want certain obligations to run with the land, but as it is their land ... some very strong reason should be advanced” before courts should override those obligations.).

   
Thus, when enforcing equitable servitudes, courts are generally disinclined to question the wisdom of agreed‑to restrictions.  This rule does not apply, however, when the restriction does not comport with public policy.  Equity will not enforce any restrictive covenant that violates public policy.  See Shelley v. Kraemer 334 U.S. 1 (1948) (racial restriction unenforceable); [Cal. Civ. Code] § 53, subd. (b) (voiding property use restrictions based on “sex, race, color, religion, ancestry, national origin, or disability”). Nor will courts enforce as equitable servitudes those restrictions that are arbitrary, that is, bearing no rational relationship to the protection, preservation, operation or purpose of the affected land. 

   
These limitations on the equitable enforcement of restrictive servitudes that are either arbitrary or violate fundamental public policy are specific applications of the general rule that courts will not enforce a restrictive covenant when “the harm caused by the restriction is so disproportionate to the benefit produced” by its enforcement that the restriction “ought not to be enforced.” When a use restriction bears no relationship to the land it burdens, or violates a fundamental policy inuring to the public at large, the resulting harm will always be disproportionate to any benefit.

   
Sometimes lesser burdens too can be so disproportionate to any benefit flowing from the restriction that the restriction “ought not to be enforced.”  Rest., Property, §539, com. f.  For instance, courts will not enforce a land use restriction when a change in surrounding properties effectively defeats the intended purpose of the restriction, rendering it of little benefit to the remaining property owners.  ...  As the first Restatement of Property points out, the test for determining when the harmful effects of a land‑use restriction are so disproportionate to its benefit “is necessarily vague.” Id.  Application of the test requires the accommodation of two policies that sometimes conflict: “One of these is that [persons] should be required to live up to their promises; the other that land should be developed to its normal capacity.” Id.  Reconciliation of these policies in determining whether the burdens of a recorded use restriction are so disproportionate to its benefits depends on the effect of the challenged restriction on “promoting or limiting the use of land in the locality ....” Id.

   
From the authorities discussed above, we distill these principles: An equitable servitude will be enforced unless it violates public policy; it bears no rational relationship to the protection, preservation, operation or purpose of the affected land; or it otherwise imposes burdens on the affected land that are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.

IV.   
With these principles of equitable servitude law to guide us, we now turn to section 1354. As mentioned earlier, under subdivision (a) of section 1354 the use restrictions for a common interest development that are set forth in the recorded declaration are “enforceable equitable servitudes, unless unreasonable.” In other words, such restrictions should be enforced unless they are wholly arbitrary, violate a fundamental public policy, or impose a burden on the use of affected land that far outweighs any benefit.    This interpretation of section 1354 is consistent with the views of legal commentators as well as judicial decisions in other jurisdictions that have applied a presumption of validity to the recorded land use restrictions of a common interest development... .  [A]s we discussed previously, recorded CC&R’s are the primary means of achieving the stability and predictability so essential to the success of a shared ownership housing development. In general, then, enforcement of a common interest development’s  recorded CC&R’s will both encourage the development of land and  ensure that promises are kept, thereby fulfilling both of the policies identified by the Restatement.  See Rest., Property, §539, com. f.

   
When courts accord a presumption of validity to all such recorded use restrictions and measure them against deferential standards of equitable servitude law, it discourages lawsuits by owners of individual units seeking personal exemptions from the restrictions. This also promotes stability and predictability in two ways. It provides substantial assurance to prospective condominium purchasers that they may rely with confidence on the promises embodied in the project’s recorded CC&R’s. And it protects all owners in the planned development from unanticipated increases in association fees to fund the defense of legal challenges to recorded restrictions.

   
How courts enforce recorded use restrictions affects not only those who have made their homes in planned developments, but also the owners associations charged with the fiduciary obligation to enforce those restrictions. When courts treat recorded use restrictions as presumptively valid, and place on the challenger the burden of proving the restriction “unreasonable” under the deferential standards applicable to equitable servitudes, associations can proceed to enforce reasonable restrictive covenants without fear that their actions will embroil them in costly and prolonged legal proceedings. Of course, when an association determines that a unit owner has violated a use restriction, the association must do so in good faith, not in an arbitrary or capricious manner, and its enforcement procedures must be fair and applied uniformly. 

   
There is an additional beneficiary of legal rules that are protective of recorded use restrictions: the judicial system. Fewer lawsuits challenging such restrictions will be brought, and those that are filed may be disposed of more expeditiously, if the rules courts use in evaluating such restrictions are clear, simple, and not subject to exceptions based on the peculiar circumstances or hardships of individual residents in condominiums and other shared‑ownership developments.

   
Contrary to the dissent’s accusations that the majority’s decision “fray[s]” the “social fabric”, we are of the view that our social fabric is best preserved if courts uphold and enforce solemn written instruments that embody the expectations of the parties rather than treat them as “worthless paper” as the dissent would. Our social fabric is founded on the stability of expectation and obligation that arises from the consistent enforcement of the terms of deeds, contracts, wills, statutes, and other writings. To allow one person to escape obligations under a written instrument upsets the expectations of all the other parties governed by that instrument (here, the owners of the other 529 units) that the instrument will be uniformly and predictably enforced.

   
The salutary effect of enforcing written instruments and the statutes that apply to them is particularly true in the case of the declaration of a common interest development. As we have discussed, common interest developments are a more intensive and efficient form of land use that greatly benefits society and expands opportunities for home ownership. In turn, however, a common interest development creates a community of property owners living in close proximity to each other, typically much closer than if each owned his or her separate plot of land. This proximity is feasible, and units in a common interest development are marketable, largely because the recorded declaration of CC&R’s assures owners of a stable and predictable environment.

   
Refusing to enforce the CC&R’s contained in a recorded declaration, or enforcing them only after protracted litigation that would require justification of their application on a case‑by‑case basis, would impose great strain on the social fabric of the common interest development. It would frustrate owners who had purchased their units in reliance on the CC&R’s. It would put the owners and the homeowners association in the difficult and divisive position of deciding whether particular CC&R’s should be applied to a particular owner. Here, for example, deciding whether a particular animal is “confined to an owner’s unit and create[s] no noise, odor, or nuisance” is a fact‑intensive determination that can only be made by examining in detail the behavior of the particular animal and the behavior of the particular owner. Homeowners associations are ill‑equipped to make such investigations, and any decision they might make in a particular case could be divisive or subject to claims of partiality.

   
Enforcing the CC&R’s contained in a recorded declaration only after protracted case‑by‑case litigation would impose substantial litigation costs on the owners through their homeowners association, which would have to defend not only against owners contesting the application of the CC&R’s to them, but also against owners contesting any case‑by‑case exceptions the homeowners association might make. In short, it is difficult to imagine what could more disrupt the harmony of a common interest development than the course proposed by the dissent.  ...

V.
Under the holding we adopt today, the reasonableness or unreasonableness of a condominium use restriction that the Legislature has made subject to section 1354 is to be determined not by reference to facts that are specific to the objecting homeowner, but by reference to the common interest development as a whole. As we have explained, when, as here, a restriction is contained in the declaration of the common interest development and is recorded with the county recorder, the restriction is presumed to be reasonable and will be enforced uniformly against all residents of the common interest development unless the restriction is arbitrary, imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits to the development’s residents, or violates a fundamental public policy.

    
Accordingly, here Nahrstedt could prevent enforcement of the Lakeside Village pet restriction by proving that the restriction is arbitrary, that it is substantially more burdensome than beneficial to the affected properties, or that it violates a fundamental public policy. For the reasons set forth below, Nahrstedt’s complaint fails to adequately allege any of these three grounds of unreasonableness.

   
We conclude, as a matter of law, that the recorded pet restriction of the Lakeside Village condominium development prohibiting cats or dogs but allowing some other pets is not arbitrary, but is rationally related to health, sanitation and noise concerns legitimately held by residents of a high‑density condominium project such as Lakeside Village, which includes 530 units in 12 separate 3‑story buildings.

   
Nahrstedt’s complaint alleges no facts that could possibly support a finding that the burden of the restriction on the affected property is so disproportionate to its benefit that the restriction is unreasonable and should not be enforced. Also, the complaint’s allegations center on Nahrstedt and her cats (that she keeps them inside her condominium unit and that they do not bother her neighbors), without any reference to the effect on the condominium development as a whole, thus rendering the allegations legally insufficient to overcome section 1354’s presumption of the restriction’s validity.  ...  There is no federal or state constitutional provision or any California statute that confers a general right to keep household pets in condominiums or other common interest developments.
  ...

ARABIAN, J., Dissenting.  
“There are two means of refuge from the misery of life: music and cats.” –  Albert Schweitzer.
    
I respectfully dissent. While technical merit may commend the majority’s analysis,
 its application to the facts presented reflects a narrow, indeed chary, view of the law that eschews the human spirit in favor of arbitrary efficiency. In my view, the resolution of this case well illustrates the conventional wisdom, and fundamental truth, of the Spanish proverb, “It is better to be a mouse in a cat’s mouth than a man in a lawyer’s hands.” 

    
As explained below, I find the provision known as the “pet restriction” contained in the covenants, conditions, and restrictions (CC&R’s) governing the Lakeside Village project patently arbitrary and unreasonable within the meaning of Civil Code section 1354. Beyond dispute, human beings have long enjoyed an abiding and cherished association with their household animals. Given the substantial benefits derived from pet ownership, the undue burden on the use of property imposed on condominium owners who can maintain pets within the confines of their units without creating a nuisance or disturbing the quiet enjoyment of others substantially outweighs whatever meager utility the restriction may serve in the abstract. It certainly does not promote “health, happiness [or] peace of mind” commensurate with its tariff on the quality of life for those who value the companionship of animals. Worse, it contributes to the fraying of our social fabric.
  …

   
… [P]laintiff challenges this restriction to the extent it precludes not only her but anyone else living in Lakeside Village from enjoying the substantial pleasures of pet ownership while affording no discernible benefit to other unit owners if the animals are maintained without any detriment to the latter’s quiet enjoyment of their own space and the common areas. In essence, she avers that when pets are kept out of sight, do not make noise, do not generate odors, and do not otherwise create a nuisance, reasonable expectations as to the quality of life within the condominium project are not impaired. At the same time, taking into consideration the well‑established and long‑standing historical and cultural relationship between human beings and their pets and the value they impart, enforcement of the restriction significantly and unduly burdens the use of land for those deprived of their companionship. Considered from this perspective, I find plaintiff’s complaint states a cause of action for declaratory relief. 

THE BURDEN.  Under the majority’s construction of Civil Code section 1354, the pet restriction is unreasonable, and hence unenforceable, if the “burdens [imposed] on the affected land ... are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.” What, then, is the burden at issue here?  Both recorded and unrecorded history bear witness to the domestication of animals as household pets.
 Throughout the ages, dogs and cats have provided human beings with a variety of services in addition to their companionship—shepherding flocks, guarding life and property, hunting game, ridding the house and barn of vermin. Of course, the modern classic example is the assist dog, which facilitates a sense of independence and security for disabled persons by enabling them to navigate their environment, alerting them to important sounds, and bringing the world within their reach.
 Emotionally, they allow a connection full of sensation and delicacy of feeling. 

   
Throughout the ages, art and literature, as well as mythology, depict humans in all walks of life and social strata with cats and dogs, illustrating their widespread acceptance in everyday life.
  Some religions have even incorporated them into their worship.
  Dogs and cats are also admired for the purity of their character traits.
  Closer to home, our own culture is populated with examples of the well‑established place pets have found in our hearts and homes.
 

   
In addition to these historical and cultural references, the value of pets in daily life is a matter of common knowledge and understanding as well as extensive documentation. People of all ages, but particularly the elderly and the young, enjoy their companionship. Those who suffer from serious disease or injury and are confined to their home or bed experience a therapeutic, even spiritual, benefit from their presence.  Animals provide comfort at the death of a family member or dear friend, and for the lonely can offer a reason for living when life seems to have lost its meaning.  In recognition of these benefits, both Congress and the state Legislature have expressly guaranteed that elderly and handicapped persons living in public‑assistance housing cannot be deprived of their pets. Not only have children and animals always been natural companions, children learn responsibility and discipline from pet ownership while developing an important sense of kindness and protection for animals.  Single adults may find certain pets can afford a feeling of security. Families benefit from the experience of sharing that having a pet encourages. While pet ownership may not be a fundamental right as such, unquestionably it is an integral aspect of our daily existence, which cannot be lightly dismissed and should not suffer unwarranted intrusion into its circle of privacy.  

THE BENEFIT.  What is gained from an uncompromising prohibition against pets that are confined to an owner’s unit and create no noise, odor, or nuisance?

   
To the extent such animals are not seen, heard, or smelled any more than if they were not kept in the first place, there is no corresponding or concomitant benefit. Pets that remain within the four corners of their owners’ condominium space can have no deleterious or offensive effect on the project’s common areas or any neighboring unit.  Certainly, if other owners and residents are totally unaware of their presence, prohibiting pets does not in any respect foster the “health, happiness [or] peace of mind” of anyone except the homeowners association’s board of directors, who are thereby able to promote a form of sophisticated bigotry. In light of the substantial and disproportionate burden imposed for those who must forego virtually any and all association with pets, this lack of benefit renders a categorical ban unreasonable under Civil Code section 1354.

The proffered justification is all the more spurious when measured against the terms of the pet restriction itself, which contains an exception for domestic fish and birds. A squawking bird can readily create the very kind of disturbance supposedly prevented by banning other types of pets. At the same time, many animals prohibited by the restriction, such as hamsters and the like, turtles, and small reptiles, make no sound whatsoever. Disposal of bird droppings in common trash areas poses as much of a health concern as cat litter or rabbit pellets, which likewise can be handled in a manner that avoids potential problems. Birds are also known to carry disease and provoke allergies. Neither is maintaining fish without possible risk of interfering with the quiet enjoyment of condominium neighbors. Aquarium water must be changed and disposed of in the common drainage system. Leakage from a fish tank could cause serious water damage to the owner’s unit, those below, and common areas. Defendants and the majority purport such solicitude for the “health, sanitation and noise concerns” of other unit owners, but fail to explain how the possession of pets, such as plaintiff’s cats, under the circumstances alleged in her complaint, jeopardizes that goal any more than the fish and birds expressly allowed by the pet restriction. This inconsistency underscores its unreasonableness and discriminatory impact.

 THE MAJORITY’S BURDEN/BENEFIT ANALYSIS.   From the statement of the facts through the conclusion, the majority’s analysis gives scant acknowledgment to any of the foregoing considerations but simply takes refuge behind the “presumption of validity” now accorded all CC&R’s irrespective of subject matter. They never objectively scrutinize defendants’ blandishments of protecting “health and happiness” or realistically assess the substantial impact on affected unit owners and their use of their property. As this court has often recognized, “deference is not abdication.” People v. McDonald, 37 Cal.3d 351, 377 (1984) Regardless of how limited an inquiry is permitted under applicable law, it must nevertheless be made.    Here, such inquiry should start with an evaluation of the interest that will suffer upon enforcement of the pet restriction. In determining the “burden on the use of land,” due recognition must be given to the fact that this particular “use” transcends the impersonal and mundane matters typically regulated by condominium CC&R’s, such as whether someone can place a doormat in the hallway or hang a towel on the patio rail or have food in the pool area, and reaches the very quality of life of hundreds of owners and residents. Nonetheless, the majority accept uncritically the proffered justification of preserving “health and happiness” and essentially consider only one criterion to determine enforceability: was the restriction recorded in the original declaration? If so, it is “presumptively valid,” unless in violation of public policy. Given the application of the law to the facts alleged and by an inversion of relative interests, it is difficult to hypothesize any CC&R’s that would not pass muster. Such sanctity has not been afforded any writing save the commandments delivered to Moses on Mount Sinai, and they were set in stone, not upon worthless paper.  

Moreover, unlike most conduct controlled by CC&R’s, the activity at issue here is strictly confined to the owner’s interior space; it does not in any manner invade other units or the common areas. Owning a home of one’s own has always epitomized the American dream. More than simply embodying the notion of having “one’s castle,” it represents the sense of freedom and self‑determination emblematic of our national character. Granted, those who live in multi‑unit developments cannot exercise this freedom to the same extent possible on a large estate. But owning pets that do not disturb the quiet enjoyment of others does not reasonably come within this compromise. Nevertheless, with no demonstrated or discernible benefit, the majority arbitrarily sacrifice the dream to the tyranny of the “commonality.”

CONCLUSION.  Our true task in this turmoil is to strike a balance between the governing rights accorded a condominium association and the individual freedom of its members. … [T]he majority’s failure to consider the real burden imposed by the pet restriction unfortunately belittles and trivializes the interest at stake here. Pet ownership substantially enhances the quality of life for those who desire it. When others are not only undisturbed by, but completely unaware of, the presence of pets being enjoyed by their neighbors, the balance of benefit and burden is rendered disproportionate and unreasonable, rebutting any presumption of validity. Their view, shorn of grace and guiding philosophy, is devoid of the humanity that must temper the interpretation and application of all laws, for in a civilized society that is the source of their authority. As judicial architects of the rules of life, we better serve when we construct halls of harmony rather than walls of wrath.  I would affirm the judgment of the Court of Appeal.  
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Discussion Questions: The Nhrstadt Opinions

2.01.  California legislation requires that courts enforce covenants in the declarations of homeowners’ associations “unless unreasonable.”  How did the Court of Appeals in Nahrstedt interpret that command?  Why did the California Supreme Court reject the lower court’s interpretation?

2.02.  What arguments does Nahrstedt provide for giving homeowners’ associations wide latitude to do as they please? What counter-arguments do you see?

2.03.  Nahrstedt seems to distinguish between covenants found in the initial documents setting up the homeowners’ association and those created in by-laws passed later by the owners.  Why should these types of regulations be treated differently?

2.04.  Nahrstedt sets up a three-prong test for determining when covenants are unreasonable.  What kinds of situations are covered by each prong? Is the majority’s application of its test to the pet restriction convincing? Which prong or prongs would Justice Arabian say is violated?
2.05.  Justice Arabian suggests that associations should not be able to regulate activities that are “strictly confined to the owner’s interior space” if they do “not in any manner invade other units or the common areas.”  What are the strengths and weakness of this test?  Do you agree that his test is violated by the pet restriction?
2.06.  Consider how the following covenants would fare under the test adopted by the Nahrstedt majority and  the test proposed by Justice Arabian?
(a) No basketball hoops


(b) No satellite dishes


(c) No exterior decorations (e.g., flags and holiday displays)
(d) In a community with stand alone units, a requirement that residents keep trash and recycling bins hidden from the street (e.g., in garages or in fenced-in areas).  For scheduled trash collection days, residents my place bins at the curb no earlier than 9:00 p.m. the night before and must take them back to their usual storage area no later than 5:00 p.m. on collection day.

� The declaration is the operative document for a common interest development, setting forth, among other things, the restrictions on the use or enjoyment of any portion of the development. . . 





� The CC&R’s permit residents to keep “domestic fish  and birds.”





� With respect to either disabled individuals living in rented housing or elderly persons living in publicly funded housing, the situation is otherwise. The Legislature has declared its intent that, in specified circumstances, these two classes of Californians be allowed to keep pets. Thus, section 54.1, which guarantees equal access to housing accommodations to individuals with disabilities, permits landlords to refuse to rent to tenants who have dogs, except when the prospective tenant is a disabled person needing the services of a guide, service, or signal dog.   And, under Health and Safety Code section 19901, elderly residents in publicly funded housing are entitled to have up to two household pets.   Because this case does not involve a disabled person needing guide dog assistance or an elderly person living in public housing, we do not address the public policy implications of recorded CC&R’s that are in conflict with these statutes.


� The majority invest substantial interpretive significance regarding the enforceability of condominium restrictions in the replacement of “where reasonable” in Civil Code former section 1355 with “unless unreasonable” in Civil Code section 1354.  Other than the statutory language itself, however, they cite no evidence the Legislature considered this a “material alteration” or intended a “marked change” in the statute's interpretation. Although I fail to see other than a semantical distinction carrying little import as to legislative intent, I find the pet restriction at issue here unenforceable under either standard.





� The majority imply that if enough owners find the restriction too oppressive, they can act collectively to alter or rescind it. However, realistically speaking, implementing this alternative would only serve to exacerbate the divisiveness rampant in our society and to which the majority decision itself contributes.


� Archeologists in Israel found some of the earliest evidence of a domesticated animal when they unearthed the 12,000�year�old skeleton of a woman who was buried with her hand resting on the body of her dog. Romans warned intruders “Cave canem” to alert them to the presence of canine protectors.  Cats were known to be household pets in Egypt 5,000 years ago and often mummified and entombed with their owners. According to the English Nuns Rule in 1205, “Ye shall not possess any beast, my dear sisters, except only a cat.” 





� Although it is possible only to estimate the total, well in excess of 10,000 individuals avail themselves of the benefits of guide, alert, and service dogs in California alone.  State law guarantees them the right to live with their animals free from discrimination on that basis.  Thus, to the extent the pet restriction contains no exception for assist dogs, it clearly violates public policy. At oral argument, counsel for the association allowed that an individual who required assistance of this kind could seek a waiver of the pet restriction, although he in no manner assured that the association's board would necessarily accede… . In any event, this “concession” only serves to prove the point of discriminatory impact: disabled persons who have dogs to assist them in normalizing their daily lives do not have the equal access to housing guaranteed under state law if they must go, hat in hand as an Oliver Twist supplicant, to request an association board's “permission” to live as normal a life as they are capable of with canine assistance.


� For example, poetry runs the gamut from the doggerel of Ogden Nash to T.S. Eliot's “Old Possum's Book of Practical Cats.”


� Eastern religions often depict dogs as gods or temple guards.  Ancient Egyptians considered the cat sacred, and their religion included the cat goddess Bastet. 


� For example, the Odyssey chronicles the faithfulness of Odysseus's dog... . In 1601, when the Earl of Southampton was being held in the Tower of London, his cat is reputed to have located his master's cell and climbed down the chimney to join him during his imprisonment. And military annals document the wartime bravery and courage of dogs in the K�9 Corps.


� The President and his family often set a national example in this regard. Chelsea Clinton's cat “Socks” is only the latest in a long line of White House pets, including Franklin Roosevelt's “Fala” and the Bushes' “Millie.”


� On a related point, the association rules and regulations already contain a procedure for dealing with problems arising from bird and fish ownership. There appears no reason it could not be utilized to deal with similar concerns about other types of pets such as plaintiff’s cats.
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