Group Written Assignment #2 (2015):  
Comments and Best Student Answers from Prior Years

(1) Former Versions of Problem: 

(a) Parties’ Names:  The parties in this assignment are always named after the head football coaches at the University of Michigan (Wolverines) and The Ohio State University.  Because the names have changed frequently, in this memo I will refer to the parties as Trapper and Shooter.


(b) Minor Factual Changes:  I rewrote more recent versions of the problem to make clear:



(i) Shooter found the wolverine on an unfenced portion of her lot.

(ii) Wolverines are capable of surviving after chewing off one of their own legs that is caught in a trap. 

(iii) In Trapper’s lawsuit, he seeks the carcass of the wolverine.

(c) Scope of the Assignment: In some earlier versions, each team had to do both sets of arguments for their client. 
(2) General Notes on Writing


(a) In written documents, refer to people by their last name unless two or more people in the case/fact pattern share a last name.  

(b) Refer to women in the course of your practice as “Ms.” unless the woman tells you otherwise.  You don’t want to irritate clients at the outset by making assumptions one way or the other about their mari​tal status. Thus, in the 2015 version, you should refer to Shooter as “Harbaugh” or “Ms. Harbaugh” rather than “Mrs.” You have no evidence that she is married.  


(c) Use short, simple sentences.  Actively look for unnec​essary words and delete them.  Generally avoid passive voice:  tell the reader who did something. 


(d) Make your arguments one at a time.  Do not include several arguments in one paragraph unless they are strongly related.  Many students have started paragraphs talking about one legal principle and shifted in the middle.  This confuses your reader.


(d) Don’t ignore the best facts and cases for the other side.  Many students simply pretended facts did not exist in the course of their arguments.  You will be most effective as an advocate if you meet your opposition’s points head on.  For example, Shooter’s case is strengthened if she characterizes the wolverine as merely wounded.  However, it is bleeding, probably poisoned, and in a trap.  Shooter may still be entitled to possession, but she will not convince anyone that she is unless she can deal with the most unfavorable facts.

(3) Use of Factual Record: When you are given a factual record, you are stuck with it.  You must take the facts it contains as given.  You may argue reasonable inferences from the given facts, but don’t contradict them, exaggerate them, or make up additional information.  E.g.,  
· Some students have contended that, “Trapper never marked his traps.”  The facts don’t explicitly say that. You can say, “The record contains no evidence that Trapper marked the traps.”  
· Many students have said that Trapper trespassed on Shooter’s land.  The facts don’t say that either.  He might have been standing on his side of the property line when he talked to her.

· Many students have argued that certain events were impossible or were inevitable. Almost nothing in life is absolutely certain, so hedge slightly:  
·  “Trapper inevitably would have caught the wolverine.” (“The wolverine’s wounded condition and Trapper’s pursuit made the wolverine’s escape highly un​likely.”  
·  “The wolverine could not possi​bly have survived.” ( “The seriousness of the wound and the poison from the trap made the wolverine almost certain to die.”
(4) Using Cases

(a) When citing a case, indicate the case name with underlining or italics.  When quoting from a case, make sure you use quotation marks for direct quotes.  If you use a quote in the middle of a sentence, make sure the resulting sentence is grammatically correct.  If the quote does not work in the structure of your paragraph, paraphrase it or replace the particular words that destroy the correctness with appropriate words in brackets: 

Animals “may be said to have regained [their] natural liberty when, by [their] own volition, [they have] escaped from all arti​ficial restraint, and [are] free to follow the bent of [their] natural inclinations.”  Mullett.

(b) Remember that you can rely on not only direct quotes from cases, but also broad and narrow versions of the hold​ing.  You can strengthen your argument by using a general statement of the holding of the case followed by a direct quote of helpful language.  However, make sure you don’t take quotes too far out of context.  You will be very embarrassed if the your opposing counsel can repeat your quote in context in her brief in a way that shows it doesn’t apply to the facts of your case.

(c) Be careful to distinguish possible characterizations of cases from holdings.  Albers awards a property right to the owner of the escaped fox partly to protect an important industry. Nothing in the case suggests that it holds that courts should award property rights wherever necessary to protect an important industry.  Manning awards possession to the owner of a well-marked bird.  I think you misread the case if you say it holds that any well-marked animal must be returned under any circumstances.

(d) When you attempt to distinguish a case, remember to ex​plain why the distinction should matter legally.  Don’t as​sume the reader can figure it out. If you choose to rely on language or arguments from a dissenting opinion, you must indicate that clearly.  If you do so, you will strengthen your argument by stating clearly why the dissent’s reasoning is better than that of the ma​jority.

(e) When anticipating your opponents’ use of cases, make clear what you think they will say before dis​tinguishing their authorities.  Some students included sen​tences like, “Opposing counsel may rely on Mullett, but that case is inapplicable because the wolverine here never re​gained its natural liberty.”  Instead, you should say some​thing like, 

Opposing counsel may argue that, under Mullett, Trapper lost possession of the wolverine because it “escaped.”  However, Mullett defined escape as being free from “all ar​tificial restraint and ... free to follow the bent of its natural inclinations.”  Here, the wolverine was bleeding, lamed, poisoned, and had a trap attached to its leg.  The trap constitutes an artificial restraint and a wolverine in that condition hardly is “free to follow … its natural incli​nations.”  Thus, the wolverine had not “escaped.”
(f) The flip side of making distinctions is anticipating them.  When you cite a proposition from a case, keep in mind the facts of the case.  Be prepared to address possible distinctions.  For example, many of Trapper’s attorneys cited the no-perfect-net rule from Shaw, even though in that case the net-owners only got to keep fish that did not escape. If you do that, you need to be ready to explain why the case should apply even to a wolverine that seems to have gotten away.  

(5) Constructing Logical Arguments

When you construct arguments, don’t assume your audience has any knowledge of the facts of the case or of the cases you rely on.  Lay out each step of your argument succinctly so that the reader doesn’t have to try to guess how you got from one thought to the next.  


As the materials for Assignment #1 suggest, lawyers often use a relatively standardized format when presenting legal arguments.  Normally, you structure a legal argument by first indicating the applicable rule, principle, or policy along with citations that provide authority for it.  Whenever you have important terms whose meaning might be unclear, define them immediately.  If helpful, you might include a direct quote from your source clarifying the rule or principle.  If several cases stand for similar propositions, cite them or discuss them together.  


After laying out the legal framework, lay out explicitly the facts of your case that you consider relevant to the particular legal proposition you are discussing.  Then conclude the paragraph with language that ties the facts back into the specific language from the legal authority.  For example:

A hunter will get property rights in an animal if he wounds the animal in such a way that capture is `practically inevitable.’  Liesner.  Trapper’s poisoned trap wounded the wolverine.   The wolverine was bleeding profusely and crawling slowly.  It left a trail clear enough for Trapper to follow.  Trapper reached the area where Shooter shot the wolverine only minutes after the animal did.  Thus, the wound Trapper inflicted made it very easy for him to pursue and catch up to the wolverine. If Shooter hadn’t intervened, its capture would have been “practically inevitable,” so Trapper should get property rights in the animal.


Students commonly made three types of mistakes structuring their arguments.  The first was jumping directly from the legal standard to the conclusion without listing relevant facts:

 A hunter will get property rights in an animal if he wounds the animal in such a way that capture is `practically inevitable.’  Liesner. It was practically inevitable Trapper would have captured the wolverine, so he should receive property rights in it.

If you do this, the reader doesn’t know why you think the standard applies.  The reader may disagree with your conclusion and never see your reasoning that drives the point home.  When I say “defend this more,” it means you need to explain better what facts got you to the conclusion.


The second mistake was giving the legal standard, listing facts, but not concluding:

A hunter will get property rights in an animal if he wounds the animal in such a way that capture is `practically inevitable.’  Liesner.  Trapper’s poisoned trap wounded the wolverine.   The wolverine was bleeding profusely and crawling slowly.  It left a trail clear enough for Trapper to follow.  Trapper reached the area where Shooter shot the wolverine only minutes after the animal did.

Make certain your reader understands the point of your argument.  Tell the reader that these facts are important because they demonstrate that capture was “practically inevitable.”

The final common error was giving facts that suggest a legal standard, but not clearly demonstrating where the standard comes from or why it is relevant:

Trapper’s poisoned trap wounded the wolverine.   The wolverine was bleeding profusely and crawling slowly.  It left a trail clear enough for Trapper to follow.  Trapper reached the area where Shooter shot the wolverine only minutes after the animal did.  Due to the wound Trapper inflicted, it was practically inevitable he would have captured the wolverine, so he should receive property rights in it.

You need to make sure the reader understands why “practically inevitable” is important.  Without beginning with a legal standard and citation, the reader is left wondering what the significance of your argument is.

(6) Some Substantive Comments

(a) I think the best argument for Trapper on Issue #2 is the long quote from Albers about elephants in cornfields and so on. As with the examples cited in the quote, Shooter could take one look at the animal and know someone else had a prior claim on it.   It was unfair for her to keep it. Note that, had we done this problem later, you could also argue that the facts of Bartlett are remarkably similar.  The animal was anchored.  It broke free.  The ends of the anchor were still attached.  The court said the finder should have known there was a prior claimant.

(b) I think the two best arguments for Shooter on Issue #2 are policy arguments:
(i) Based on Preventing Trespass.  She could argue that courts should limit the definitions of mortal wounding or trapping to situations in which the wounder/trapper controls the animal sufficiently to keep it from wandering onto private lands.  Otherwise, hunters would have incentive to follow wounded deer, etc., into people’s backyards to finish them off.  Since Trapper did not sufficiently control the wolverine to prevent it from crossing onto Shooter’s property, he should lose any rights he might have had to it. 

(ii) Based on Safety:  She could argue that Trapper’s labor resulted in the worst possible situation:  the animal was strong enough to cross onto her land and to be able to snap dangerously at anyone who approached it, but not strong enough to run away or hide.  The animal might well seriously harm a child who came across it in this condition.  Thus, as an disincentive to creating this kind of danger, Trapper should lose property rights if the animal is not sufficiently controlled to prevent it from crossing onto another person’s land. 

(c) Some common errors:


(i) The extensive use of ratione soli to support Shooter.  The doctrine only applies if the animal is unowned.  Thus, you need to determine Trapper’s rights before deciding whether ratione soli comes into play.  If Trapper is not the owner at the time Shooter shot the animal, she would get it because she killed it as well as by ratione soli. 


(ii) The comparison of Trapper’s labor to Shooter’s.  Nothing in the cases we’ve read suggests that courts determine the rights of the parties by deciding which of them did more labor.  Indeed, Pierson and Liesner and Swift all seem to award rights to the party who has done less labor.  If you discuss the finder’s labor, it probably should be in the context of a reliance argument:  

If the finder, in reliance on a reasonable belief that the animal is unowned,  invests substantial labor in catching it and/or maintaining it, the original owner should not be allowed to reassert property rights over the animal.  This is probably what Albers means when it argues that it would be unjust to allow the owner to recover an escaped animal simply because of a positive identification. 


(iii) The argument that Trapper abandoned the wolverine when he smeared poison on the trap because that indicated he was contemplating the possibility that the animal would get away.  This seems to me like arguing that if you put a Lojack or other tracking device on your car, you’ve abandoned it by considering the possibility of theft.  Remember that courts are reluctant to find abandonment absent very strong evidence that owners have clearly demonstrated that they really intended to relinquish rights forever.


(iv) The argument that Trapper automatically has power and control over the wolverine once its leg is in the trap.  This likely depends on the strength of the animal and the size of the trap.   Imagine, for example, that a moose gets one foot caught in a mousetrap.  It might carry the trap around for days, but it still can provide for itself and it would not be “restrained” in any significant way.
(7) Best Student Answers 

(a) 1st Possession: Trapper:

1.) In Pierson v. Post, the court stated that actual bodily seizure is not required in order to establish a property right in wild animals. The Pierson court said that a person might establish a property right in an animal by depriving it of its natural liberty, which can be accomplished through either mortally wounding the animal or securing it with nets and toils. Trapper mortally wounded the wolverine by securing it in one of his traps.  Not only did Trapper’s trap cause a serious injury to the animal’s leg, but the teeth of the trap were laced with lethal poison, which “insure[d] that if the wolverines escaped, they would not bother him again.” In the present case, we can disregard the fact that Shooter had physical possession of the wolverine because, following Pierson, Trapper had already established a property right in the animal by mortally wounding it with his trap, so he did not need actual bodily possession.

The opposition may contend that the wolverine had not been deprived of its natural liberty because it had broken the chain of the trap and crawled into Shooter’s yard.  However, while the chain was broken, the trap remained on the animal’s leg, slowing its progress to a point where Trapper would have caught it, thus preventing its escape.  Trapper also ensured the lethality of the wound through the application of poison. Both elements are necessary to deprive the wolverine of its natural liberty remained, despite the broken chain.

2.) An underlying policy rationale in Pierson is to reward the employment of useful industry and labor used to apprehend wild animals.  The work Trapper invested through setting and maintaining traps and applying poison to the teeth of the traps should be considered useful labor that benefits his community, as well as himself.  Vicious, bad-tempered wolverines are “the bane of farmers and summer visitors to the Upper Peninsula of Michigan.” Trapper’s system of trapping and poisoning effectively kills the wolverines, even if they escape the traps, thereby reducing the molestation by the wolverines of his and other’s farms and of summer visitors.  

The opposition may argue that Trapper’s labor was not useful in a way that should be rewarded.  Shooter has fairly successfully kept wolverines away from her chickens through fencing and lighting her yard.  Shooter’s methods, however, do not prevent the wolverines from molesting other farmer’s property and chickens or from molesting summer tourists.  Trapper’s methods are much more effective at reducing the problem for everyone affected. [MAF: Note that cases don’t really compare labor this way.]
3.) In Liesner, the court stated that if a person substantially permanently deprived a wild animal of its natural liberty and had so in its power that escape was highly improbable, then that person would create a property interest in the animal. The serious wound inflicted by Trapper’s trap and the application of poison, which can be assumed to have seeped into the wolverine’s bloodstream through the wound, permanently deprived the wolverine of its natural liberty.  The combination of trap and poison made escape by the wolverine highly improbable.

The opposition may argue that the wolverine could have chewed its leg free of the trap, escaped, and resumed its former liberty.  While wolverines have been known to do just that, it would not have happened in this case.  Although the animal had broken the trap’s chain and limped away, Trapper followed the animal’s trail of blood to his neighbor’s yard, “arriving just after she shot it.” We can infer that Trapper would have happened upon the slowly crawling animal in much the same place had Shooter not shot the wolverine, giving the animal time to neither sever its leg nor escape.  Even if we entertain that idea that the wolverine could have pulled off the escape, it would never be able to regain its natural liberty because the poison would continue to render the animal mortally wounded.

4.) “The instant a wild animal is brought under the control of a person so that actual possession is practically inevitable, a vested property interest in it accrues which cannot be divested by another’s intervening and killing it.” Liesner.  Trapper’s possession of the contested wolverine was, without a doubt, practically inevitable.  His trap mortally wounded the animal and foiled its escape, and Trapper’s pursuit of the animal brought him within moments of its capture.  The fatal shot delivered by Shooter was not sufficient to divest the property interest in the wolverine, which Trapper had accrued. 

5.) “To acquire a property right in animals ferae naturae, the pursuer must bring them into his power and control, and so maintain his control as to show that he does not intend to abandon them again to the world at large.” Shaw.  Trapper brought the wolverine in question under his power and control by trapping the animal.  He demonstrated that he did not intend to abandon it
 by administering lethal poison and by pursuing the injured animal upon discovery of the broken trap.  By capturing the wolverine and maintaining reasonable precautions against escape, Trapper acquired a property right in the animal.

Shooter’s counsel may argue that control was not maintained in such a way to preserve Trapper’s property rights because the animal was able to break the chain securing the trap to the ground.  While the animal was strong enough to break the chain, Trapper never lost control.  The continued clamping of the trap on the animal’s leg hindered its movements, and it was not able to get out of Trapper’s range of pursuit.  Trapper initiated pursuit immediately upon discovery of the broken trap, indicating that he was not planning to abandon the animal.  Finally, the lethal poison ensured that the goal of killing the animal would be achieved, despite an attempt at escape.

(b) 1st Possession:  Shooter

1.
Pierson stated that “without having so wounded, circumvented or ensnared [the animals], so as to deprive them of their natural liberty and subject them to the control of their pursuer,” they are still without an owner.  Presumably “so wounded” refers back to the previous page’s mention of mortal wounding. We think, however, that the court in that same discussion distinguished between normal forms of hunting, such as with Post, and trapping.  After speaking of the normal hunting the court then proceeded to say: “So also, encompassing and securing such animals with nets and toils, or otherwise intercepting them in such a manner as to deprive them of their natural liberty, and render escape impossible, [this act] may justly be deemed to give possession of them to those who by industry and labor, have used such means of apprehending them.”   In trapping cases, the court was concerned with apprehension, not a mortal wound or pursuit.  In the instant case, Trapper did attempt to use such means, but the animal was not apprehended, and was instead still free to be taken by Shooter.  If in fact the court did not mean to make this distinction, we address fully the issue of mortal wounding in paragraph five, (Liesner).

2. The dissenting opinion in Pierson endorsed the policy that we should give the “greatest possible encouragement to the destruction of an animal” that is a nuisance and a threat to farmer’s livestock, referring to the fox, and very analogously to our wolverine situation.  In that statement, he meant that courts should encourage the hunter by giving him the benefit of the doubt in possession, thereby encouraging him to continue in his pursuit of ridding the land of foxes.  Post in this case would erroneously be analogized to Trapper.  Post had gone out to wild land to find the pests that haunted the community, and was intercepted by someone purportedly taking advantage of his efforts.  In the instant case, Trapper was merely setting traps on his own farm, no noble act, but a necessity, and one that will certainly not be abandoned because he doesn’t recover the body of one of the beasts.  The dissent also seemed concerned that Pierson had taken the animal in plain view of the pursuer. Shooter neither heard horns and hounds nor knew that Trapper may have been in pursuit prior to her killing the wild beast; she only saw a dangerous, and angered, (with a trap hanging on its leg), animal, coming towards her house.  In our case, the dissent in Pierson would probably have joined the majority in saying that Shooter both apprehended the beast with the most certainty, and that such behavior should be encouraged in order to kill more wolverines, an activity at which Trapper has not excelled.

3.  The Shaw court advocated awarding property rights in wild animals “when [the trapper] has confined them within his own private enclosure where he may subject them to his own use at his pleasure”.  Trapper did not have the animal confined, and he could not subject the animal to his uses at his own pleasure.  He was lucky to have noticed that the animal stole his trap in time to have a chance at pursuit.
  This haphazard wounding/trapping should not be considered analogous to the fish traps in Shaw.

4.  The Shaw court did not state it, but they seemed to have in mind a policy that allowed a customary tradition to continue in a way that supported a successful industry and had been respected for untold centuries.  The livelihood of the fishermen and the fishing industry depended on them ruling the way they did.  Our case does not warrant such a policy.  The chicken industry is not dependent on farmers maintaining possession of half-caught wolverines.  Additionally the fishermen were not creating a hazard by allowing dangerous and provoked fish to escape from their imperfect nets.  The court might consider a policy that would discourage such potentially dangerous behavior; the maddened wolverine might have endangered people.

5.  In Liesner, the court was concerned with who delivered the shot that mortally wounded the animal: “all reasonable doubts may well have been removed as to who delivered the shot which so crippled the animal as to cause him to cease trying to escape”.  In the instant case, it is less clear who delivered the mortal wound.  Trapper, who built such a shoddy trap, may have either failed to create an effective poison, or failed to or keep enough on the trap to harm the wolverine.  A wolverine is a very tough animal, so there is no reason to conclude that he would not have chewed his leg off completely and escaped with the flowing blood keeping significant amounts of poison from entering his bloodstream.  Knowing Shooter’s belief in protecting animals, she probably tried for some time to save the animal before finally shooting it.  This probably would have been enough time for the animal to finish chewing the trap off and escape prior to Trapper’s arrival.  And since there is no evidence that Trapper had hounds, he would not have been able to track it once it was moving faster.

6. Liesner also says “the instant a wild animal is brought under the control of a person so that actual possession is practically inevitable”... property interests accrue that cannot be removed... “by another’s intervening.”  We have already shown why possession should not be assumed to have been inevitable, but should also point out that Shooter did not intervene, rather, she was invaded by this animal.  The shot that Shooter fired was the only unquestionably mortal wound,
 therefore the Liesner court would likely grant her possession.  

7.  In summary, in each preceding case the courts were concerned with “certainty”.  Pierson said “mortal wounding” and “certain control”, Liesner said “actual possession is practically inevitable”.  In both cases this seemed to be the predominant concern.  In our cas,e the only real certainty came from Shooter’s shot.  In Shaw, certainty was less important presumably because an entire industry depended on the then current practices that were less than perfect in their trapping of fish.  Our case has no such commercial interest--the chicken industry does not depend on wolverine bounties—but has even worse traps.  

The Pierson court was also concerned with encouraging the labor used in killing noxious animals for the good of the community.  In our case, it seems that Trapper’s labor will not be affected by the outcome.  Liesner pointed out that the animal was taken by an “intervening act”, and the dissent in Pierson that it was killed “in view of the huntsman”.  In our case, Shooter did not intervene, but was herself intervened on when the wounded animal came onto her land, where her home had once before been invaded.  Such behavior is not that of an animal “under control”, Liesner, of another.
(c) Escape:  Trapper:  Model #1
1.
An animal that has not been abandoned and has not regained its natural liberty should be returned to its original owner even if there is no animus revertendi.  Mullett.  Trapper will assert that looking for the wolverine as soon as he noticed it was missing indicated that he had no intention of abandoning the animal.  In fact, Trapper found the wolverine immediately after it was shot, which raises less doubt of his desire to maintain ownership of it.  He will also argue presence of the poison reinforced a strong intention to maintain control and not abandon the wolverine.  Because the poison is assumed to be lethal, it can be viewed as a proxy for continuous pursuit even if Trapper was not physically pursuing the animal.

Shooter will argue that, even if abandonment cannot be proven conclusively, there was evidence that the animal had regained its natural liberty when she found it.  The wolverine was mobile and was able to fight her off when she approached it.  If the wolverine could snarl and snap at Shooter, she will maintain that because it displayed its natural disposition there was evidence that it had regained its natural freedom.  Shooter will analogize the present case to the facts in Mullett, where the court held that return to the Pacific was not required for the sea lion to regain its natural freedom.  Instead, because the sea lion returned to an environment similar to that which it was accustomed it was rendered natural and wild again.  In this case, since the wolverine was mobile and prepared to defend itself, hence reverting to its natural ways Shooter will argue that it had regained enough of its freedom and was not left helpless by Trapper’s trap.  Thus, Trapper lost ownership in the wolverine.

Trapper will counter this argument by emphasizing the fact that the trap was still attached and was slowly debilitating the wolverine.  When Shooter found the wolverine it was dragging itself across her property, giving no indication that it could move with the agility of a healthy wolverine.  There seemed to be little chance that the wolverine would have achieved its natural freedom in that condition, particularly with the trap still on its leg.  Trapper will also argue that Shooter cannot rely on the natural liberty argument because she was indeed aware the animal’s terminal condition.  Shooter shot the animal to “put it out of its misery, thereby acknowledging that it had no chance of restoring its natural freedom.  Since Trapper made every effort not to abandon the wild animal, and it had no hope of returning to its natural liberty he will argue that property rights were not lost in the escaped wolverine. 

2.  The finder of a wild animal cannot establish property rights in that animal if there is some notice, such as a distinctive marking, of prior ownership, and the animal has some ascertainable value. Albers.  Shooter was aware that the wolverine still had the trap on its leg and that its fur had some value.  She was also very familiar with Trapper’ traps, even commenting on their, inhumanity.  These facts indicate that Shooter had sufficient notice that the wolverine was a victim of Trapper’ trap, and thus belonged to him even if it had escaped on to her property.

        Shooter may argue that the wolverine was on her property when she killed it; therefore she can claim ownership of it.  Trapper will draw a distinction between killing the wolverine to spare it from pain or to preserve one’s property, and establishing ownership of the animal.  Trapper will contend that, although Shooter may have had a landowner’s right to kill the trespassing wolverine, she cannot automatically claim property rights in it given the clear indication of prior ownership. Albers; Kesler.

3. Trapper will invoke a policy argument for rewarding useful labor. He will argue that his investment of time and labor in creating traps that effectively disabled the animal (and almost certainly would have eventually killed it), which had ascertainable value should not be penalized with a loss of property rights based upon escape.  Albers. The wolverine was sufficiently disabled when Shooter found it in her yard.  Most of the work had been done by Trapper’s trap.  There was relatively little labor involved in firing the fatal shot. Trapper’s disproportionately greater labor should be recognized rather than ignored or discounted simply because Shooter delivered the finishing shot.  Trapper will argue that the breadth of his labor should extend ownership rights beyond actual possession of the wolverine.

Shooter will argue that valued labor results in a dead wolverine, as indicated by the commercial value of the pelt.  Thus, because she briefly pursued and killed the animal she should be rewarded with property rights to the pelt.  Pierson.  Trapper will claim that Shooter’s argument is inapplicable.  In the present case, Trapper’ efforts were effective in disabling the animal and would eventually have killed the animal.  A brief moment of escape, one that afforded Shooter the opportunity to kill the wolverine, should not discount Trapper’ labor in trapping the animal or deprive him of the commercial value of its pelt.

Trapper will conclude that the knowledge of the finder and the labor of the prior owner must be considered together to determine property rights of the escaped wolverine, Albers. Thus, ownership in the escaped wolverine should not be lost in the face of “considerable expenditure of time and labor,” (Albers) where the wolverine, with the trap still on its leg, bore some indication of ownership and Shooter was familiar with Trapper’ entrapment methods. To protect Trapper’ investment and labor in trapping the wolverine ownership should not be lost even if the wolverine managed to briefly “escape” from his trap.
(c) Escape:  Trapper:  Model #2 (Strong Answer from 2014)

1. 
Trapper retains property rights because the wolverine did not return to natural liberty. Trapper will probably retain property rights because unlike in Mullett, where the sea lion was able, without any restraint, to swim in the ocean and catch fish, the wolverine remained heavily incapacitated and poisoned. An animal returns to natural liberty when it resumes its former freedom from artificial restraint and can provide for itself. The wolverine was not free to move around like the sea lion was, because of the trap still attached to it and because of the injuries sustained from the trap. By extension, its ability to provide for itself was also heavily limited by the trap and associated injury. In Mullett, the animal acquired no serious injuries that limited mobility or freedom. Shooter will probably argue that it doesn’t matter that the animal was injured. It is possible for injured animals to survive in the wild and fend for themselves. Specifically, wolverines are able to occasionally survive these kinds of traps by chewing off their limbs.

 However, surviving an initial injury is not the same thing as returning to natural liberty. Poison and physical injury from the trap disallowed the animal to resume its freedom by limiting its mobility, strength, and ability to provide for itself. Furthermore, arguing that the wolverine could have hypothetically returned to natural liberty is useless. It died before it ever got that chance. Trapper would not lose property rights until the animal actually successfully did return to naturally liberty.

2. 
Trapper probably retains property rights because he intended to recapture the animal. Trapper did not abandon the wolverine; he went after it as soon as he awoke and discovered one of the traps missing. This is similar to Albers where pursuit was only abandoned by compulsion due to the onset of night. Trapper could not pursue the wolverine in the middle of the night while he was sleeping. He began his pursuit as soon as he discovered the trail in the morning and did not cease pursuit until he located the animal. Like the original owner in Kessler, Trapper claimed the wolverine as his property right away. However, Shooter might argue that Trapper abandoned the animal, since the wolverine had enough time to uproot the traps and get to her yard, which presumably requires a lot of effort and time. This argument would not work, because it is unreasonable to ask Trapper to keep a constant vigil of his traps even during hours in which normal people are sleeping. 

3. 
Trapper may retain property rights because of the commercial value of the Wolverine’s pelt.  Kessler and Albers demonstrate that it is more difficult to lose one’s rights in commercially valuable property than it is to lose rights to property that has little or no commercial value. The court in Albers was forced to reconsider the escape rules applied by previous escape cases such as Manning and Mullet. The key difference in Albers was that the fox pelt in question had a high monetary value and was part of a highly profitable industry.  The canary in Manning had only sentimental value and the sea lion in Mullet had no value because of its scars. The pelt of Trapper’s wolverine has commercial value. This means Trapper ought to have stronger property rights in the animal. Shooter may argue that although the wolverine pelt is valuable, there are no commercial wolverine farms or any associated industry like in Kessler and Albers.  However, the ‘value’ argument is not logically dependent on the existence of an associated industry. The existence of an industry helps to establish the value of the pelt, but it the value is not contingent on the existence of an industry. 

4. 
Trapper should retain possession of the wolverine because the trap attached to its left rear leg would serve as notice to a finder that the wolverine was the escaped property of the original owner, in this case Trapper. Like Sweet the canary in Manning, whose marking was evidence of human care and contact, the trap on the wolverine’s leg acts as a mark to acknowledge to a finder that the original owner caught the animal and had it under their control, even if it did escape. The marking of the wolverine also makes it easier for Trapper to identify, assuming that there are not many wolverines in the vicinity who have traps stuck to their legs. The trap also works in the same way as the ear tattoo on Mackenzie Duncan in Albers. It provides notice of ownership to possible finders. 

However, Shooter may argue that Trapper should not retain possession because the trap does not signify that the wolverine was specifically Trapper’s and that it could have been someone else’s escaped wolverine. Shooter would likely rely on the markings of the sea lion in Mullett, where the marks on the sea lion were from the original capture, but a finder may not be able to tell that these markings were caused by the original owner rather than natural occurrences. However, Shooter had knowledge that Trapper was using traps to attempt to control the wolverine problem, and therefore it was likely that she knew or should have known that the trap on the wolverine’s leg was Trapper’s and that the wolverine would be his. The trap in this case works to put Shooter on notice that property rights have been claimed over the wolverine, whether she knew or ought to have known. Therefore, Trapper will likely retain property rights in the escaped wolverine.

5. 
Trapper retains property rights because the knowledge of the finder would lead to the conclusion that there was a vested interest in the wolverine. Trapper should retain property rights because Shooter as the finder, had knowledge Trapper was using the traps to take possession of the wolverines and had an interest in the wolverine because it would protect his chickens and  would monetarily gain from the pelt. Like the pelt purchaser in Albers who had experience in the fox farm industry, Shooter knew of Trapper’s traps, as she had previously expressed disapproval of his tactics. She had knowledge that he set the traps to protect his chickens, and that the pelt of the wolverine was worth something. This would seemingly constitute a “bad finder” like from Albers, where the court would look at finder’s knowledge and would disfavor a finder who knew of the original owner’s possession and investment and sought to keep it as their own. Shooter may argue however that she has the same vested interest in the wolverine, that she seeks to protect her chickens and would like to monetarily gain from the pelt. However, Trapper is still likely to retain based on her knowledge that Trapper had a preexisting interest in the wolverine and she sought to keep his property despite knowing that it was Trapper’s.

6. 
Allowing Trapper to retain possession would promote certainty. Rules regarding property rights in animals should be easy to understand and easy to follow. This prevents unnecessary litigation and makes litigation that does arise easier to resolve. A trapper should not lose property rights in a trapped animal even if the trapped animal regains a limited degree of mobility while still caught in the trap. A rule like this would make disputes over ownership far easier to resolve. It does not involve any questions of intent or similar nebulous issue.  The “hot pursuit” rule in Pierson v. Post was rejected because it lacked certainty. It would be difficult for other prospective fox killers to discern if a fox was being chased.  By extension it would be difficult for a finder of fact to tell if an individual had been giving chase. The court would have little more to go on than the assertions of the chaser. In contrast, the proposed rule, which would allow Trapper to retain property rights, does not create hard to evaluate issues of fact. Either the animal was still caught in a trap or it wasn’t. This would be evident to any finder and to any court. 
7. 
Trapper ought to retain possession of the wolverine, because he took extra precautions to insure against escape. The poison he placed on the teeth of the traps acted as escape insurance. Even if the wolverine managed to escape the trap, as in the case at hand, the poison would presumably kill it at some point later on. Both Manning and Albers make specific mention of escape precautions. While neither of those cases view the precautions as highly important, this may be because the precautions failed due to human error. Sweet, the canary in Manning, escaped because the bird’s cage was left open. Likewise, McKenzie Duncan, the fox in Albers, escaped when the inner gate of his enclosure was left open. In the present case, the poison was presumably applied as intended and possibly subsequently ingested by the wolverine when he gnawed at his wounds. The poison demonstrates Trapper’s investment in killing and claiming the wolverines. It may be argued however, that the poison did not act quickly enough to function as an escape precaution. The wolverine had been poisoned for several hours by the time Shooter found it and it was still fierce enough to prevent Shooter from getting close enough to remove the trap. However, this is ultimately an unreasonable burden to place on Trapper. He is a farmer, not a toxicologist. He probably does not have access to any deadlier poisons. Trapper may also be concerned about public human health and so possibly chose a weaker poison that would still eventually do its job.

 8.  
Trapper should retain property rights in the wolverine because it had only escaped a short distance and had only been missing a short time. The wolverine had been ‘loose’ for less than 24 hours and had only made it as far as the adjoining property when Trapper found it. This is fairly similar to the scenario described in the Manning opinion. In Manning, One of the reasons Sweet was returned to Mitcherson was because she showed up to claim Sweet from the Mannings, a neighborhood family, less than 24 hours after they had acquired Sweet from the finder.  Sweet had traveled only a short distance and only a brief period of time elapsed before Mitcherson found sweet and made her claim to the bird. Similarly, Trapper’s wolverine only traveled a short distance and Trapper showed up on Shooter’s property less than 24 hours after the animal escaped to make his claim. [MAF: This is an even stronger claim under Kesler.]  The counter argument here is that the wolverine may have actually traveled a great distance. We know that Shooter is Trapper’s neighbor, but this is a rural farming community.  One’s closest neighbor in this kind of scenario might be one or more miles away. However, even if Shooter’s land is a couple miles away this is still a relatively short distance especially when compared to the more than 70 miles traveled by the Sea lion in Mullett.

(d)Escape: Shooter: Model #1:  As I told you, this was the hardest of the four positions to argue.  None of the submissions in the year I took most of these models was strong all the way through.  Here is a composite of several arguments taken from two relatively strong papers from that year.

1) Trapper lost ownership of the wolverine when it escaped his land because the wolverine regained its natural liberty.  As suggested in Mullett, an animal returns to its natural liberty when it has either reached its native place or, at least, a place where the conditions of existence are normal and suitable to its habits and physical requirements. Our wolverine was wandering farmlands, a common place for it to target chickens and property.  Opposing counsel may argue that the wolverine does not regain its natural liberty since the trap is still attached to the leg of the animal. However, if, in the broadest sense we were to consider the regaining of natural liberty as a time when an animal “by its own volition, has escaped from artificial restraint and is free to follow the bent of its natural inclination,” then we could still say that our wolverine has regained his natural liberty.  Mullett.  It escaped with the man-made trap and chose to roam freely to the land of Shooter in an attempt to free itself from Trapper’ property and control.  Further support is cited in Albers when the court quotes Blackstone.  “In all these creatures, reclaimed from the wilderness of their nature, the property is not absolute but defeasible; a property, that may be destroyed if they resume their ancient wildness and are found at large.” As there is no question as to this wolverine’s wild nature, according to Blackstone it has regained his liberty. 

2)  [Another natural liberty argument]:  In order for an animal to regain its natural liberty, it must be “free to follow the bent of its natural inclination” and be “free from artificial restraint.” The wolverine was pursuing its natural inclination to chew off its leg to be free to survive with three legs, and could plausibly have done so before he was infected by a fatal dose of poison. Trapper’s own actions demonstrate his belief of what is necessary to confine a wolverine, and thus, what was “artificial restraint.”  The fact that he used a chain meant that he thought that the chain was integral in confining the wolverine to his property.  If he believed that the trap or poison itself was sufficient confinement, he would not have used a chain.  Because Trapper’s own actions suggest that the trap and attendant poison alone are insufficient to confine a wolverine, he may not turn around and claim that the trap and poison without the integral chain were sufficient artificial restraints.

3) Animus revertendi would can allow a prior owner to maintain property rights over an escaped animal.  Mullett.  Here, our wolverine had only escaped for a short time, since Trapper discovered his broken trap and Shooter killed the animal on the same morning.  It is possible, but highly unlikely, that the wolverine would have returned to Trapper on its own.  A wild wolverine would most certainly not want to return to the person who injured it to the point of eventual death.  Also, our wolverine was wild, as supported by its actions on the farm.  Its custom was to wander in the vicinity of the fowl, searching for eggs and other things for which it could prey on.  We, therefore, cannot compare our wolverine to Ms. Mitcherson’s canary.  Her canary was domesticated and had escaped once before with successful return after several days.  Manning.  This wolverine is an animal that was never “domesticated’, nor with a custom of returning to prior routes through a designated territory, so opposing counsel cannot rely on this factor.

4)  The court in Manning v. Mitcherson held that identifiable escaped animals are returned to previous owners if there is emotional attachment as evidenced by lengthy prior possession, taming, a previous escape and return, and prompt pursuit of the escaped animal.  Trapper does promptly pursue the wolverine, and it is identifiable by the trap attached to its leg.  However, Manning is inapplicable to the present case because there is no evidence of an emotional attachment to the wolverine.

5)  Indicia of ownership may also help to determine Trapper’s property rights in the wolverine. In Manning, Ms. Mitcherson’s peculiar combed crest on her canary differentiated her bird from those that may be found in the wild.  Similarly, in Albers, the fox displayed distinguishable tattoos on its ears which were used by its owner for identification purposes.  In our case, the wolverine was found roaming Shooter’s property with its left leg still in the trap.  This trap was not a naturally occurring phenomenon, but rather built by someone for the obvious purpose of animal capture. Therefore, logic might have told her that the wolverine was the property of another. Yet Shooter was ignorant of the animal’s history. A wolverine is hardly a domesticated animal. If such a wild animal was still able to move and snarl at our client in the way that it did, the animal was still at large and still dangerous to farmers.  Shooter had no reason to believe Trapper was in hot pursuit of the animal, or if he was even in pursuit at all. To her the wolverine was wild and she simply did what she could to put an end to the threat it demonstrated and to the suffering it endured. [MAF: Note that this argument probably is trumped by Kesler; Shooter could kill the animal, but that doesn’t mean she can keep it.]
6) Duration of time of possession also demonstrates Trapper indeed lost property rights of the wolverine before Shooter found and killed it on her land.  In Kesler the court returned the fox to its original owner because it “had not so sufficiently or completely remained in [its] original state of natural liberty as completely to destroy [its] status as property.”  Much in the same way the court held that the animal had not been back in its natural state of liberty long enough to be established free from ownership, the same inference is inversely true in the Trapper case.  Here, Trapper lacked substantial time of ownership of the wolverine prior to its gaining natural liberty. Less than 12 hours had passed from the time the wolverine was entrapped, broke lose, and traveled to neighboring property.  In fact, Trapper was unaware that he had legitimate ownership of the wolverine until after it had left his property.  Now an injured, but nonetheless wild, wolverine makes it over to Shooter’s property.  By shooting the wolverine to its death, she kills an unowned animal, making ownership of such animal hers. 

7) In Pierson v. Post, the dissent offers an accurate statement of the case’s policy goal regarding noxious wild foxes (this point was not in contention with the majority):  “His depredations on farmers and barn yards, have not been forgotten; and put him to death wherever found, is allowed to be meritorious, and of public benefit.”  Here, the wolverine is analogous to the wild fox.  In fact, the wolverine is “the bane of farmers ... it eats eggs, foul, and other small animals...” In addition, the wolverine also is a nuisance to summer visitors.  Because of the analogy, the court deciding the present case should render a judgment promoting a similar policy of killing of as many wolverines as possible.  A ruling for Shooter will further the policy goals espoused in Pierson because it will force Trapper to improve his trapping method, resulting in the death of more wolverines.

8) The court in deciding the present case should not reward insufficient or ineffective labor.  It is not quite clear if the animal would have perished under Trapper’ methodology. It is more than likely that the wolverine would have survived because the injury suffered was only to the leg, which the wolverine was already taking steps to remove.  There is weak evidence that the poison was effective because, the animal was still able to defend itself with ferocity, and it was still alive the morning after it was trapped.  There is a good chance that the animal would have removed its leg prior to absorbing sufficient poison. Therefore, because the labor used by Trapper was not effective or sufficient to kill the wolverine, a rule should not be imposed rewarding that labor.
(c) Escape:  Shooter:  Model #2 (Strong Answer from 2014)
1. Natural liberty and animus revertendi:  Trapper should not be able to recover possession of the wolverine because Trapper lost property rights in the wolverine when it escaped from his property and returned to natural liberty with no animus revertendi. The court in Mullett applied the rule that the original owner of a wild animal loses property if the animal escapes and regains its natural liberty, unless it has the intent to return. The wolverine that was captured in Trapper’s trap escaped as soon as it could because it was caught in the trap one night and was found the next morning on Shooter’s land. There is no documented history of this wolverine ever having escaped and returned to Trapper’s property. The animal escaped so promptly that Trapper had not even acknowledged capture prior to its escape; it can be inferred from the facts that he only knew a wolverine had been caught and subsequently escaped when he saw the wolverine’s trail the next morning. 

In Mullett, a sea lion escaped from the Plaintiff’s property in Long Island almost immediately after being placed there. The court held that the finder of the sea lion had property rights in the animal because it had escaped soon after placement on the Plaintiff’s premises in Long Island and reverted to natural liberty with no intent to return to the plaintiff. The court ruled in favor of the finder in Mullet even though the sea lion was not native to the ocean that it escaped to; its native habitat was on the other side of the country. Shooter has a stronger case than Mullett regarding the animal’s return to natural liberty because she found the wolverine in its natural habitat. 

Further strengthening this argument, the sea lion was held captive for a longer period of time than the wolverine. The sea lion escaped several days after placement on Mullett’s property, whereas the wolverine in Shooter’s case escaped within hours of capture. Dictum from the court in Mullett defined natural liberty as when an animal is “free to follow the bent of its natural inclinations.” Mullett. The wolverine here was free to follow its natural inclinations, because it was no longer constricted to a specific area. Moreover, the evidence shows that some of the wolverines caught in traps are able to heal and survive for a significant amount of time if they gnaw off the constricted limb. The wolverine here was in the process of gnawing off its limb when Shooter found it. 

Trapper could argue that the wolverine had not escaped to natural liberty because his trap was still clamped to the wolverine’s foot and the animal had only traveled a short distance to the neighbor’s house. In Kesler, the court ruled in favor of the original owner because such short time and distance was involved and the animal had previously escaped and been recaptured. The short distance here could indicate that the wolverine was too hurt and immobilized to have reverted back to its natural liberty; however, the facts of the case support that the animal had resumed its natural behavior and regained mobility. Just because an animal has suffered injury does not meant that it has lost its freedom.  

2. Marking/Notice: Lack of markings of propriety also supports Shooter’s case for finder’s possession. Trapper neglected to mark the animal with anything visually significant to notify others of his ownership when he captured the wolverine. In Albers, the original owner’s case for possession after escape was supported by a brand that he had tattooed on the fox’s ear. This marking was a clear symbol of human intent to possess the fox, which the court held to be a viable deterrent to third party interference with the animal. Trapper did not mark the animal in a similar fashion; evidence did not show that Trapper’s trap had any distinctive features indicating a specific owner. 

Trapper will argue that the trap clamped to the wolverine’s leg should have provided Shooter with notice of his ownership because the two neighbors had knowledge of the wolverine deterring practices that each other had implemented. However, Trapper thought his traps were more effective then Shooter’s fence because they eliminated the pests for the entire neighborhood. This implies that there are more neighbors in her area than just Trapper and it is seemingly common practice to use traps to deter a wolverine’s interference with farming property. There is no indication that other neighbors did not use traps as well. Shooter could have acted under the assumption that the trap was not intended to create ownership, but instead to thwart wolverine activity on farming property. Shooter was acting in good faith when she killed the wolverine and took possession of its carcass, even though a trap was attached to its leg, as she could have interpreted the trap to be a means of deterrence and not indicative of her neighbor’s intent to possess the wolverine. By shooting the wolverine she eliminated a nuisance to the neighborhood and couldn’t have foreseen a property dispute. Shooter’s good faith acts should not result in her losing property rights in the wolverine; she did not have significant notice of prior ownership. Her motives were to benefit the community and the animal. [MAF: As was true in the other Model on this position, the authors here ignore Kesler on this point.]
3. Efficient Labor and Certainty: Shooter should be granted possession of the wolverine as a reward for efficient labor. Trapper made a sizeable investment in the capture of the wolverine, but his efforts were insufficient to maintain possession and were less efficient than Shooter’s possession through killing the animal. Demsetz outlines a theory behind property rights that holds that property exists when the cost of externalities caused by the sharing of resources is greater than the cost of purchasing and maintaining property. Demsetz. Individual property ownership eliminates many of the uncertainties or externalities involved in communal ownership. Demsetz. Although Demsetz’s theory pertains to the existence of property, the theory can be applied to Shooter’s case to support her claim on the wolverine. Trapper and Shooter, both farmers, initially set up traps and fences respectively as a means of deterring wolverines’ interference with their property. Wolverines are a nuisance to local farms; they eat eggs and small animals, and they often break into cabins, consume food, and expel a lasting unpleasant odor. 

The burden of a sizeable wolverine population on the farming community of Michigan is significant and detrimental to cost effective farming of the land. By giving possession of a wolverine to the person who effectively and efficiently captures or kills it, property is being created and harmful externalities and uncertainties are being eliminated. Trapper’s traps did not eliminate the harmful externalities associated with wolverine presence as effectively as Shooter’s method of shooting the animal. The poison on the teeth of the trap is not guaranteed to kill a wolverine that escapes and might even cause negative reactions that exacerbate the hostility of the animal and lead to greater harm to the community. Additionally, other wild animals, such as white-tailed deer native to the Upper Peninsula, could get caught or poisoned via the traps. Trapper should not be rewarded with property rights because he did not act in a manner consistent with the theory behind property. His creation of property in the wolverine did not eliminate any harmful externalities; in fact, his traps added more uncertainty. 
In Mullett, the unstated labor policy objective was to reward an owner who treated his property with care. Mullett, the owner of the sea lion, was careless when he didn’t ensure the animal couldn’t escape. In the present case, Trapper was careless in the way he tried to get rid of the animal, by not eliminating harmful externalities and not effectively solving any problem. Pursuant to the labor policy rationale in Mullett, Trapper should not be rewarded property rights in the wolverine. By rewarding Shooter for her efficient labor, the court would affirm the purpose of property and encourage others to eliminate a threat to the community through methods that are less destructive to the community. 

Trapper could also argue that his actions were consistent with creating property to thwart communal harm, even if he was unsuccessful in maintaining possession of the wolverine. He could argue that placing traps on his property involved a great investment of time and money.  However, this labor was not effective: The wolverine left Trapper’s property and immediately became a threat to Shooter. Shooter earned her right to possess the animal when she efficiently seized it; she did what Trapper did not, eliminate a harmful pest that was affecting local farms.

Moreover, Shooter’s case for possession is strengthened by the fact that Trapper is not at an economic loss as a result of her actions. In Albers, the court protected the original owner’s property because she made a sizeable investment in the capture and possession of an animal, but the facts of the case evidence that Trapper’s investment was not exorbitant and he still reaps some benefit from Shooter’s execution of the animal since she eliminated a wolverine that interfered with his property at a cost. 

Finally, if efficient and effective labor were rewarded then the court would promulgate a proactive response to the wolverine problem. Although Pierson v. Post is not an animal escape case, the court establishes that a policy of rewarding one who effectively seizes an animal provides certainty that is beneficial to the community. If one is certain that her actions will yield personal benefit, she will be more likely to continue her practices. In the case of eliminating wolverines from a farming area, it is in everyone’s best interest to promote a policy of certainty, as the benefits are far reaching. With certainty of reward, more individuals will start hunting wolverines and their harmful impact will cease to inconvenience the farming community. Shooter’s actions provided the certain outcome and consequently, it is just that she be rewarded with possession. 

4. Humane treatment of animals: Shooter’s humane execution of the animal should also be rewarded with property rights. Trapper’s efforts to deter wolverines from his property were inhumane and cruel. The traps that he employed to capture the animals were insufficient to immobilize it for a long enough period of time for him to take notice and kill the animal. Had the animal remained in Trapper’s trap on his premises then it would have suffered for a long period of time before Trapper could kill it. If the court were to reward Trapper with possession then it would be promulgating cruel practices that could lead to the agitation and further aggression of the wolverines that escaped. When Shooter came across the wolverine on her property, she did not even feel comfortable approaching the animal in its debilitated state because of its heightened aggression. Shooter’s approach to seizure did not give the animal an opportunity to suffer and could not possibly yield the animal more violent because it died immediately upon the firing of her gun. 

Trapper could argue that it does not matter if he was humane in trying to establish possession of the wolverine. He could cite many different methods of hunting and farming that effectively establish ownership through cruel methods that do not result in quick death to an animal. In addition, shooting animals can even be considered cruel. In Albers, the customary way to kill the particular species of fox was by crushing or poisoning it, both somewhat cruel. 
While this issue was not addressed in the opinion in Albers, it is an interesting and beneficial rationale to create ownership rights in animals ferae naturae. Unfortunately, as there is no precedent that addresses this issue it will be Shooter’s weakest argument for possession; however, it is still worth asserting due to the positive policy implications that would result if the court were to rule in her favor on its grounds. 

�  Note that even in this strong submission, the authors make the error of treating proof of intent not to abandon as the second prong of the Shaw test.  The test requires the claimant to maintain control in a way that people would understand as showing that intent.  However, proof of intent without maintaining control is insufficient.


�  It’s not clear to me why luck matters so long as he was pursuing. Pierson might well have been lucky to get the fox in his sights, but he still gets the fox.


�  This may not matter if court decides animal belongs to Trapper on a theory other than mortal wounding.
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