Ghen v. Rich:   Reading Comprehension Self-Quiz

Correct Answers, Comments & Explanations

Correct answers in bold type; Prof’s comments & explanations in Italics.
(1) Which of the following accurately describes the role of one of the parties in this case. 

(a)  Ghen killed the whale in question.  Ghen is the first name listed and this is a trial court case, so Ghen is the libellant.  The court says the libellant “killed … the whale in question.”(p.75) 
(b)  Ghen found the carcass of the whale in question.

(c)  Rich killed the whale in question.

(d)  Rich found the carcass of the whale in question.  Ellis found the whale and sold it to.  Rich, the respondent.
 (2) All of the following facts about hunting fin-back whales probably contributed to development of the custom at issue in Ghen except…

(a)  Fin-backs swim too quickly to be caught with a harpoon and line.  This created the need to use bomb-lances.
(b)  Fisherman developed a type of bomb-lance that both killed the fin-backs and stayed embedded in the carcass still displaying a mark. This was necessary for the fishermen to be able to identify and recover their kills.
(c)  Some of the fin-back carcasses “float ashore at high water and are left stranded on the beach as the tide recedes.”  This created the need for a salvage fee system to pay outsiders who found the whales.
(d)  Some of the fin-back carcasses “float out to sea and are never recovered.”  As far as I can tell, the custom would have developed the same way even if all the carcasses were eventually recovered in the bay or on the beach.
(3) According to the opinion, what did the respondent know about who had killed the whale in question? 

(a)  He knew that the libellant had killed it.

(b)  He should have known that the libellant had killed it.

(c)  He could have found out that one of the fin-back whalers in the area had killed it.  The court says that the finder and respondent “knew or might have known, if they had wished, that it had been shot and killed with a bomb-lance, by some person engaged in this species of business.”  (p.75)  I take the phrase in bold to mean they could have found out.
(d)  He knew that one of the fin-back whalers in the area had killed it.  Again, the court says “known or might have known,” so the judge is not asserting that the respondent knew for sure.
 (4)  The court decided the case in favor of the libellant based on:

(a)  The common law as laid out in Taber and Bartlett.

(b)  Adopting the local custom as law, under the analysis from Swift.  In the last paragraph of the opinion (p.77), the judger says, “I hold the usage to be valid,” meaning he is adopting the custom as law.  Earlier in the paragraph, he says “It is by no means clear that without regard to usage the common law would not reach the same result.”  This means that he thinks that the case might come out the same way under Taber and Bartlett, but that he is not deciding the case on that basis.
(c)  Both the common law and custom.

(d)  Neither the common law nor custom. 

(5) The court discusses the factors laid out in Swift for adopting custom as law.  All of these factors support treating the custom at issue in Ghen as law except:

(a)  The custom did not affect outsiders.  Although the court doesn’t address this directly, the facts of the case make clear that outsiders could find fin-back whale carcasses on the beach and perhaps on the water as well. 
(b)  The custom had been used by the industry for a long time. The court says that the custom,“has been recognized and acquiesced in for many years.” (p.77)
(c)  The custom was relatively clear to apply.  Although the court doesn’t address this directly, the individualized marks on the lances strongly suggest this was true. 
(d)  The custom was reasonable. The court says “I see no reason why the usage proved in this case is not as reasonable as that sustained in” Swift and Bourne. (p.76)

