ELEMENTS B1/B2:  FALL 2012 SYLLABUS 

Numbers in parentheses refer to pages in the posted Course Materials

Numbers preceded by IM refer to pages in posted Information Memos

INTRODUCTORY MATERIAL

A.
Introduction to the Course (IM1-9)

B.  Case Briefs:  Suggested Content (IM9-13)

C.  Introduction to the Instructor


1.  General Information (IM13-15)


2.
Out at First (IM15-17)

D.  FAQs (IM17-20)

E.  Instructions for Written Assignments (IM21-24)

F.  Common Writing Concerns (IM24-26)
G. Information on terminology and Grading (IM48-49)
UNIT ONE:  THE COMMON LAW OF 

PROPERTY RIGHTS IN WILD ANIMALS
A.
The Rule of Capture


1.   Introduction to Some Basic Concepts



a.  
Note:  The Rule of Capture (1)


b.
Pierson v. Post (N.Y. Supr. Ct. 1805)



i) Glossary of Terms (2-3)



ii) Majority Opinion & Dissent (3-6)



iii) Discussion Questions 1-11 (6-8)

2.
Mortal Wounding & More on the Legal System


a.  Note: Directed Verdicts & Other Dispositive Motions (8-10)


b.  Liesner v. Wanie (Wisc. 1914)



i) Comparison Box #1:  Foxes v. Wolves (11-12)



ii) Appellate Opinion (13)



iii) Discussion Questions 12-18 (14)



iv) Proceedings in the Trial Court (15-25)



v) Discussion Questions 19-21 (25)



vi) Brief of Appellate Opinion:  Comments & Models (IM28-31)

3.
Capture Using Traps & Some Basic Economics


a.  State v. Shaw (Ohio 1902)




i) Comparison Box #2:  Criminal v. Civil Suits (IM27-28)



ii) Appellate Opinion (26-27)



iii) Discussion Questions 22-28 (28)




iv) Brief of Appellate Opinion:  Comments & Models (IM45-48)



v) Write-Up of DQ27 (Forthcoming)

b.  Introduction to Some Economic Concepts



i)  Demsetz, Toward A Theory of Property Rights (28-33)


ii) Discussion Questions 29-38 (33-34)


4.  Written Assignment #1 


a.  Hypothetical & Instructions (IM32-37)



b.  Sample of Similar Exercise re State v. Shack (IM37-45)



c.  Comments & Best Student Answers from Prior Classes (IM67-75)


d.  Additional Comments & Best Student Answers from This Year (forthcoming)
B.
Escaped Animals


1.
Overview


a.  Losing Property Rights, Abandonment, Loss or Escape (35-36)



b.  Discussion Questions 39-40 (36)

2.  Two Legal Approaches to the Problem of Escape


a.  Glossary for Manning & Mullett (36-37)


b.  Manning v. Mitcherson (Georgia 1882) 


i) Appellate Opinion (37-38)



ii) Discussion Questions 41-45 (38-39)




iii) Write-Up of Discussion Question 45 (forthcoming)



c.  Mullett v. Bradley (N.Y. App. Div. 1898)




i) Comparison Box #3:  Harbor Seal v.  California Sea Lion (39-40)



ii) Appellate Opinion (40-42)



iii) Discussion Questions 46-50 (42)




iv) Write-up of DQ 50 (forthcoming)



d.  Manning & Mullett Briefs:  Comments & Models (IM62-66)

3.
Escape and the Fox Fur Industry


a.  E.A. Stephens & Co. v. Albers (Colo. 1927)



i) Introductory Note (43)



ii) Appellate Opinion (43-47)


iii) Discussion Questions 51-56 (47-48)



b.  Kesler v. Jones (Idaho 1931)



i) Comparison Box #4:  Colorado v. Idaho (48-49)



ii) Appellate Opinion (50)



iii) Discussion Questions 58-59 (51)



c. 
Albers & Kesler Briefs:  Comments & Models (IM90-96)
C.
Unit One Review


1.
Group Written Assignment #2  


a.  Hypothetical & Instructions (IM50-53)



b.  Comments & Best Student Answers from Prior Classes (IM111-22)


c.  Related Exam Prep Exercise (IM101)

2.
Practice Midterm


a.  Pre-Midterm Information




i) Information for Students Taking My Midterm (IM54)




ii) Exam-Taking Tips (IM55-62)



b. Practice Midterm (Posted on Course Page)



c.  Comments & Best Student Answers from Prior Classes (IM77-90)

UNIT TWO: EXTENSION BY ANALOGY

A.
Introduction 

1.  Argument by Analogy (52-53)

2.  Instructions for Briefing Trial Court Decisions (54-55)
B.
Whaling Cases


1.  Overview



a.  Introduction to Whaling Cases (55-57)


b.  Glossary for Whaling Cases (58)

2.  “Escaping” Whale Carcasses

a.  Taber v. Jenny (D. Mass. 1856)


i) District Court Opinion (59-60)



ii) Discussion Questions 60-63 (61)




iii) Brief of Opinion:  Comments & Models (IM96-100)

b.  Bartlett v. Budd (D. Mass. 1868) 


i) District Court Opinion (61-62)



ii) Discussion Questions 64-70 (62-63)




iii) Brief of Opinion:  Comments & Models (Forthcoming)


3.  Whales, Custom, and the Rule of Capture:  Swift v. Gifford (D. Mass. 1872) 

a.  District Court Opinion (63-65)

b.  Discussion Questions 71-74 (66)



c.  Brief of Opinion:  Comments & Models (Forthcoming)


4.  Putting It Together

a.
Ghen v. Rich (D. Mass. 1881)

i) Comparison Box #5:  Right Whales v. Finback Whales (66-67)


ii) District Court Opinion (68-70)



iii) Discussion Questions 75-77 (70)




iv) Internet Brief for DQ77 (IM123




v) Brief of Opinion:  Comments & Models (Forthcoming)



vi) Comments on Internet Brief (Forthcoming)
b.
Rose, Possession as the Origin of Property 

i) Article Excerpt (71-79)

ii) Discussion Questions 78-79 (79)

C.
The Law of Oil & Gas


1.  Introduction

a.  Williams, Maxwell & Meyers, Cases and Materials on the law of Oil & Gas (80-83)

b.
Barrett & Cormack, Management Strategy in the Oil & Gas Industries (83-85)

c.  Comparison Box #6: Crude Oil v. Natural Gas (85-86)


2.  First Possession of Oil & Gas:  The Adoption of the Animals Analogy
a.  Westmoreland & Cambria Natural Gas Co. v. DeWitt (Penn. 1889) (87-88)


b.  Legal Treatment of the Internet: Arguments by Analogy (IM102-04)


c.  Discussion Questions 80-83 (88-89)

3.  “Escaping” Oil & Gas
a.  Hammonds v. Central Kentucky Nat’l Gas Co. (Ky. 1934) (89-92)


b.  Discussion Questions 84-86 (92)


c.  White v. N.Y. State Natural Gas Corp. (W.D. Penn. 1960) (92-98)


d.  Discussion Questions 87-94 (99)

e.  Hammonds & White Briefs:  Comments & Models (Forthcoming)
D.
Written Assignment #3

1.  Hypothetical & Instructions (IM107-11)


2.  Comments & Best Student Answers from Prior Classes (Forthcoming)

UNIT THREE:  CONSTITUTIONAL PROTECTION
OF PRIVATE PROPERTY
A. 
Introduction


1.  Some Basic Concepts: Discussion Questions 95-99 (100)

2.  Class Survey (IM105-06)
B.  Stopping Public Nuisance


1. 
Note:  Habeas Corpus (101)

2.
Hadacheck v. Sebastian (U.S. 1915) 

a.  Supreme Court Opinion (101-05)

b.  Discussion Questions 100-03 (105-06)

3.
Academic Perspectives I:  

a.  Joseph Sax (106-07)

b.  Discussion Questions 104-05 (107)

C.
The 1920s Cases (& Another Academic Perspective)
1.  Pennsylvania Coal Co. v. Mahon (U.S. 1922) 

a.  Majority Opinion (107-109)
b.  Dissenting Opinion (109-112)
c.  Discussion Questions 106-11 (112)

d.  Friedman, A Search for Seizure (113-14)

e.  Discussion Question 112 (114)

2.
Academic Perspectives II  

a.  Richard Epstein  (115)

b.  Discussion Questions 113-14 (115)

3.
Miller v. Schoene (U.S. 1928) 


a.  Comparison Box #7:  Apple Trees v. Red Cedar Trees (116-17)

b.  Supreme Court Opinion (117-19)

c.  Discussion Questions 115-18 (120)

4.  
Excerpts from Other 1920’s Takings Cases

a.  Euclid v. Ambler Realty (U.S. 1926) (120-22)

b.  Nectow v. Cambridge (U.S. 1928) (122-23)

c.  Discussion Question 119 (123)

D.  Adding Complexity
1.  Academic Perspectives III: 

a.  Frank Michaelman (123-24)


b.  Discussion Questions 120-23 (124-25)

2.  
Penn Central Transportation Co. v. New York (U.S. 1978) 


a.  Illustrations


i) Grand Central Station (c. 1920) (125)


ii) Version of Proposed Building (128)


b.  Majority Opinion (126-36)


c.  Dissenting Opinion (136-41)

d.  Discussion Questions 124-36 (141-42)

3.
Academic Perspectives IV: 

a.  Bruce Ackerman (142-43)


b.  Discussion Questions 137-39 (143)


4.  Thinking About Takings (Lecture)


EPILOGUE:  Sondheim, I Know Things Now (144)

