ELEMENTS B1/B2: PRACTICE MIDTERM INFORMATION 
(A) Specific Advice & Logistical Information 

(1) Format & Coverage
a.  The practice midterm will be a one hour closed-book exam consisting of one question, which is a hypothetical similar in form to the hypotheticals in the first two Group Written Assignments. (GWA#2 will be posted by 9/23). 

b.  I will attach a copy of the syllabus for Unit One to the exam.

c.  For the first twenty minutes, you may read the question and take notes on scrap paper and on the question itself.  You may not write in the bluebooks or type on your laptops during the first twenty minutes.  You then will have forty minutes to write your answer in the bluebooks or on your laptops. 

d.
For the exam, you are responsible for all the material in Unit One, although I might not test on all of it.  You are responsible for determining whether the problem raises first possession issues, escape issues, or both.

e.  The Registrar’s office will provide you with information about obtaining Anonymous Grading Numbers and downloading and using the relevant exam software.   Questions on those topics should be addressed to that office, not to me.
(2) Some Suggestions Specific to Taking This Exam
a.  During your twenty-minute reading period: 

(i) Read the question carefully more than once (you get little credit for writing a smart answer to a question I didn’t ask); and  

(ii) Make a quick rough outline (a little bit of structure makes it much easier for me to see what you are arguing and to give you appropriate credit)   

b.   If you complete your answer before time is up, reread the questions and your answers to see if you can find additional arguments.  In particular, look for facts in the hypothetical that you haven’t used and try to identify legal arguments that employ those facts.
(3) Pre-Exam Questions:  
a.  I will hold normal office hours on Wednesday 9/28 and Thursday, 9/29 and additional pre-exam office hours on Thursday 9/29 from 3:30-5:30 pm.  As with my ordinary office hours, no appointment is necessary; I will answer questions on a first-come first-served basis.  

b.  If you submit [a rational number of] specific questions by e-mail by 4:00 p.m. on Thursday, I will get back to you by late evening Thursday.  

c.  You might use the following as sample exam questions to practice with:  


i) The weasel hypothetical from Group Assignment #1 (first possession)


ii) The squirrel hypothetical from Discussion Question 1.48 (escape)


iii) The wolverine hypothetical in Group Assignment #2 (both)

(B) Getting the Most out of the Practice Midterm

(1) Preparing for the Exam

a.  Take it seriously even though it is not graded.  The purpose is for you to get information about the effectiveness of your study process and of your instincts about how to write a law school exam.  If you don’t prepare, you will only discover that you don’t do well if you don’t prepare (which you should know already).

b.
Try to Get a Good Grasp of Each Topic You Studied



i) review notes



ii) reread parts of materials you aren’t certain about



iii) outline some or all of course

c.  Read through the suggestions about exam technique in the next part of this memo

d. Practice working through hypotheticals



i) Use hypotheticals from course materials or class or make up your own


ii) ways to work with:




(A) discuss with other students




(B) make list of possible arguments




(C) try to write out answer in exam format (best)
(2) Feedback & Self-Evaluation
a.  I will provide for you:


i) Immediately after all students have completed the exam:



(A) The exam question (on course page)



(B) Comments & best student answers from prior years (on course page)



ii) After fall break (from my assistant):

(A) a copy of your answer 

(B) a blank copy of the detailed grading form I will be using.



iii) After I have completed feedback for every student:

(A) my completed grading form re your answer

(B) your answer with suggested edits on at least one long paragraph  


b.  Suggested Process of Self-Evaluation



i) As soon as possible after I post them, read through the comments/model answers 

(A) identify which substantive topics you addressed and which you missed.

(B) try to identify strengths and weaknesses of your approach to organizing and writing your answer

ii) Once your answer and the grading form are available, slowly go through your answer and carefully fill out the grading form

iii) When you get the grading form I filled out for you, compare it to the one you did yourself.  Ask questions if you are unsure of any of my entries or comments.


c. Self-Evaluation: Things to Think About 



i) Your Preparation for the Test



(A) Did you have a sufficiently thorough grasp of the relevant material?




(B) Were you prepared to do the kinds of analysis I asked you to do?
(C) What preparation activities proved helpful? What activities were unhelpful or not a good use of your time?




(D) What might you do differently in preparing for final exams?




(1) In terms of daily class preparation 




(2) In terms of reviewing/organizing the material during the semester





(3) In terms of preparation immediately before the exam



ii) Exam Technique: Organization, Choice of Topics, Presentation




(A) What were the strengths and weaknesses of your approach to writing the exam?

(B) Make sure you are clear on what you need to improve and how you will do so.

(C) Build into your study process opportunities to write out answers to old exam Qs and hypotheticals so you can double-check that you are addressing technique probles you experienced on the midterm

(C) General Exam-Taking Tips

(1) Know Your Task 

A.
Common Task on Undergraduate Exams:  Show What You Know


B.
Task Here:  Show You Can Address Problems Using What You Know


C.
Typical Exam Question Asks You to “Discuss” a Short Fact-Pattern



1.
Respond by “Issue-Spotting”:




a.
spot major topics you must address to resolve problem




b.
spot arguments lawyers might make about major topics

2.
Helpful to View Answer as Draft of Analysis Section of Memo


a.
Because it’s a draft:



i) no need to spend time polishing sentences



ii) no need for elaborate introduction/conclusion



iii) can use abbreviations and short form citations


b.
Because it’s the analysis section:



i) no need to summarize facts at beginning



ii) no need to lay out question presented at beginning



iii) need to apply relevant rules/policies to facts



iv) need to include best arguments on both sides



v) helpful to try to determine what a court might do



vi) arguments should be based in legal authority

3.
Telling Us “What You Know” Is Not Responsive


a.
don’t write everything you know about major topics


b.
simply listing rules & holdings of cases insufficient


c.
discuss “law” in conjunction with either



i) a discussion of which rule should apply to the facts;  -OR- 



ii) applying the rule to the facts 
(2) Respond to the Question Asked

A.
Read Carefully


B.
Follow Any Directions Given



1.
If I say assume something is true, don’t argue.



2.
If I ask you to take on a particular role, do it.



3.
If I specify issues for you to discuss, do so.


C.
Discuss the facts you are given



1.
Assume all facts given are relevant



2.
Not helpful to discuss at length what result would be if facts were different



3.
Discuss missing facts if necessary to respond to the question




a.
example:  torts question re Jim’s liability





i) problem says “Jim hit Ken with car.”





ii) need to know Jim’s intent to resolve question





iii) if Jim intended to kill Ken, then …; if not, …




b.
don’t discuss outside facts that significantly alter nature of problem





i) if there had been a fire, it might have been arson …





ii) if the tenant was married to the landlord …

(3) Use Your Time Wisely

A.
You Don’t Have Time to Say Every Possible Thing Relevant to the Question


1.
Always more arguments than you could write in allotted time



2.
You need to make choices about what to address


B.
Spend most time on hardest stuff:  what lawyers will argue about 



1.
Issues that are easy to resolve don’t show off your abilities.



2.
Focus on issues difficult to resolve from course materials




a.
shows that you see where case isn’t easy




b.
gives opportunity to use lots of tools 


C.
Time-Saving Tips 



1.
using abbreviations, especially names of parties (Fred ( F)



2.
use one word cites to cases (Jones, not Jones v. Hambletonian)



3.
use headings instead of topic sentences.  Compare:

a.  “The first issue here is the seller’s duty to disclose defects.  The first question we need to ask is whether Steve (the seller) was aware of the defect.”

b.  “Duty to Disclose:  S Aware?:”    



4.
develop a concise writing style



5.
prepare concise versions of frequently-used rules/policies



6.
avoid long introductions and conclusions

(4) Organize Your Answer
A.
Before You Write:  Make a Quick Outline


1.
Take a little time to i.d. major issues you want to discuss

2.
Decide the order you’ll do them in

3.
Maybe estimate time you’ll spend on each

4.
Maybe jot down a few things you’ll discuss for each

5.
Do not spend 25 minutes outlining a 1 hour question.

B.
Possible Organizational Structures

1.
Chronology 




a.
Discuss first things that happened first

b.
Useful if several transactions in question

c.
Often true in Contracts & Property

2.
Elements of Cause of Action


a.
Discuss each element in turn


b.
Spend more time on contested ones



3.
Do issues with most to discuss first 


C.
While You Are Writing



1.
Don’t obsess about what to do first/next




a.
more important to keep writing than order of topics




b.
nobody expects you to find perfect structure on exam



2.
Make your structure visible to the reader




a.
indicate changes in topic with headings




b.
start new paragraph with each change in focus. 

3.
Do one thing at a time


a.
once you list a rule or policy, apply it immediately


b.
finish one topic before moving on to the next


c.
if you think of a point on a different topic:

i) jot it down on scrap paper

ii) return to it when you’ve finished current topic 
(5) Provide Analysis of the Issues You See

A.
Integrate Law and Facts



1.
danger signal: long stretches with either no rules or no facts 



2.
analysis of a topic requires both




a.
rule without facts doesn’t resolve problem




b.
facts need context of legal rules or not legal analysis 



3.
useful structure




a.
begin topic by stating applicable rule




b.
explain ways it might be applied to facts of problem




c.
useful transition between rule and facts:  “Here, …”



4.
if more than one possible rule:




a.
do analysis under first possibility




b.
do analysis under second possibility




c.
discuss arguments re which rule ought to apply

B.
Show All Work



1.
don’t simply lay out rules and conclusions



2.
lay out all steps in your reasoning



3.
prove to me that you are reasoning and not guessing


C.
Argue (at least) Two Sides



1.
No party ever is an easy winner in an exam question



2.
Look hard for serious arguments for both sides

3.
If you write a paragraph that only supports one party, force yourself to begin 
the next with “However, the other side will argue…”

4.
Some types of counter-arguments

a.
different inferences from facts given

b.
different application of same law to facts

c.
different possible rules

d.
different application of policy arguments

e.
countervailing policy arguments


D.
Use Policy/Theory Arguments



1.
Purpose behind a rule can tell you how to interpret it



2.
Purpose behind a rule can tell you if it applies at all



3.
Policy/theory can help you choose between rules


E.
Work Through Issues That are Hard to Resolve from Materials



1.
Explain why you think issue is hard to resolve.  E.g., 




a.
Facts fall between case X and case Y




b.
Rule points to P winning, but that seems bad result




c.
Rule developed in very different context



2.
Lay out more than one possible approach to issue




a.
Don’t be afraid to be creative




b.
Identify strengths/weaknesses in possible approaches




c.
Use policy/theory to argue about best way to handle

(6) Samples: One Good Paragraph and Some Common Exam Mistakes: Assume that the exam question is the squirrel hypothetical in Discussion Question 1.48 in your materials.  The excerpts below would be from a part of the answer dealing with the significance of markings.

(a) Very Good Paragraph

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  Here, squirrel (S) has markings that allow A to identify, so arguably helps A.  However, marks in Manning & Albers man-made (Tattoo; parted crest), so gave notice of OO to finder.  Bad to reward finder w knowledge, Albers. Here, B wouldn’t be able to know of A’s claim just from markings on S (assuming they’re natural; doesn’t say).  Mullett marks allowed OO to i.d., but still went to finder where marks gave no info about OO, so marks shouldn’t help here.  Treating natural marks as helping OO hurts innocent finders who invest in escaped animal (like cage here) only to lose it. To eliminate this externality (Demsetz), should encourage OO to do unnatural mark instead. Other purpose of marking is to reward labor (Pierson) by OO protecting prop. rts; no evidence of labor by A re marks, so shouldn’t help her.  Maybe purpose of marking just certainty of i.d. by OO (good since reduces burden on cts; maybe reduces quarrels.  Pierson).  If so, then helps A. Maybe comfort w/ humans is kind of mark?  Arguably provides knowledge of OO (somebody helped it relax w people) tho many S OK with people.  May depend on if nearby park or college where lots of S/human interaction.  Shows labor by A, but not aimed at protecting ppty rts, so maybe outside purpose of marking factor, better to consider under taming.

(b) Weaker Paragraph #1:  Conclusory Answer (Very Weak)

(Rules and Conclusions Without Showing Steps in Reasoning)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  Here, wrong kind of mark, doesn’t meet purpose of rule, so doesn’t help A.

(c) Weaker Paragraph #2: One-Sided Answer 

(No Sense of Arguments for One of the Parties)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers. However, marks in those cases man-made (Tattoo; parted crest), so gave notice of OO to finder.  Bad to reward finder w knowledge, Albers, but B wouldn’t be able to know of A’s claim just from markings on S.  Mullett marks allowed OO to i.d., but still went to finder where marks gave no info about OO, so marks shouldn’t help here.  Treating natural marks as helping OO hurts innocent finders who invest in escaped animal (like cage here) only to lose it. To eliminate this externality (Demsetz), should encourage OO to do unnatural mark instead. Other purpose of marking is to reward labor (Pierson) by OO protecting prop. rts; no evidence of labor by A re marks, so shouldn’t help her. 

(d) Weaker Paragraph #3: Wordy Answer 

(Takes Fifteen Lines To Do What Good Answer Did in Five) 

The next factor courts consider when determining who gets possession of an escaped animal ferae naturae is whether the animal has been marked.  Marked animals are more likely to get returned to their original owners.  See Manning v. Mitcherson; E.A. Stephens & Co. v. Albers.  Here, the squirrel has markings that allow Amy to identify it as the animal she had been taking care of, so the marks arguably help Amy’s claim for return of the squirrel.  However, the marks in both the Manning case, which was the canary’s crest that Mrs. Mitcherson parted like it was hair and in the Albers case, which was a special tattoo used by fox breeders on the underside of the ears of the fox, were man-made, and  so they gave notice to anyone who found them that some other person had a prior property interest in the animals. An important policy, according to the opinion in Albers,  behind the element of markings is that we don’t want to give property rights to finders of escaped animals who had a good reason to know that somebody else already had a claim. Here, however, Brett could argue that the markings would not be sufficient to indicate to him that anyone had prior claims on the squirrel.   This argument assumes that marks look natural; the problem doesn’t say one way or the other so they could be man-made.
(e) Weaker Paragraph #4:  Disorganized Answer 

(Jumps Around; Doesn’t Follow Through on Points Raised)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  Here, S has markings that allow A to identify, so arguably helps A. Mullett marks allowed OO to i.d., but still went to finder, but Mullett turned on natural liberty which might be present here depending on where S was loose, but marks didn’t let finder know of claim by OO since scars could be natural unlike tattoo in Albers.  Other policies here include bad to reward finder w knowledge, Albers, and reward labor, Pierson, but doesn’t seem to be much labor to reward with this mark which seems to be natural, unlike Pierson (rewarding catching foxes) or Albers (protect industry), although A did train S some, and fact that S responded to name also could be viewed as marking. Plus, to eliminate externalities to finder (Demsetz), should encourage OO to do unnatural mark instead, and A should have done better job preventing escape anyway. 

(f) Weaker Paragraph #5:  Outline Dump

(Rules and Descriptions of Cases Without Application to Facts)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  In Manning, OO parted canary’s crest in distinctive manner, maybe factor considered in awarding bird to OO (case isn’t clear which factors matter).  Marking in Manning served several purposes: helping OO identify the animal, which helps certainty of court proceedings, helping finder know of prior claim, and showing labor by owner, which we like to reward.  Pierson.  Organ grinder’s monkey cited in Manning shows court thought a well-marked animal goes to OO.  Albers returned a fox to OO where marked with tattoo that served same purposes as in Manning plus allowed finder to figure out who OO was.  Like Manning, not clear if this fact was crucial in Albers, but discussion of knowledge of defdt suggests important.  In Mullett, marks maybe helped OO to i.d., but animal still went to finder where marks were scars (could be acquired naturally; not sort of labor you want to reward).  Here, check to see if marks within purposes of the rule.
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