UNIT THREE:  CONSTITUTIONAL PROTECTION OF PRIVATE PROPERTY
A. Introduction:  Some Basic Concepts

DISCUSSION QUESTIONS 
3.01. In this last unit, we are looking at cases in which federal courts review statutes to determine whether they violate the U.S. Constitution.  Generally speaking, most people believe the court’s role in these cases does not include determining whether the statute is a good idea as a matter of policy.  Why shouldn’t a federal court strike down a statute because it is simply a stupid statute?

3.02. The Fifth Amendment (applicable to the states through the Fourteenth Amendment) includes the language, “nor shall private property be taken for public use, without just compensation.”  This provision has been read to mean that the government almost always can take private property if it compensates.  What sort of cases do you think the framers intended to prevent when they included this provision–known as the Takings Clause—in the Constitution?

3.03. Suppose after the Hammonds case, Kentucky adopted what I described in Discussion Question 2.36 (p.105) as the Airspace Solution.  In other words, it passed a statute  that 

(a) allowed the gas company to store its gas under Ms. Hammonds’s property without paying rent; and 

(b) prohibited her from extracting it.  

Suppose Hammonds claims that this is a taking. Does this seem like the kind of harm the Takings Clause of the Fifth Amendment forbids?

3.04. The basic power of each state to govern is known as its “Police Power”:  the authority to regulate to protect and further health, safety, welfare [meaning general well-being including economic success] and morals.  Unless a specific federal constitutional provision is violated, a federal court only can strike down a state law if it is not “rationally related to a legitimate state purpose.” Here, “legitimate state purpose” means any purpose arising under the police powers.  “Rationally related” is a term of art that means that a rational legislator could believe the state law will help further its purpose, at least a little bit.  Apply this “rational basis” test to the Airspace Solution. 
3.05. Takings cases often arise as a result of a process that resembles Demsetz’s first thesis:  Change leads to rising externalities, which in turn creates a demand for a change in the law.  After the change, people whose actions are limited by the new law complain that their property rights have been taken.  We will call this the “Demsetz Takings Story.”   Can you fit “the Airspace Solution” into this story?  If this story represents a common pattern among Takings cases, what does that suggest about what the proper role of the Takings Clause?
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Class Survey:  Instincts About Takings

State regulations frequently limit the permissible uses and/or reduce the value of land.  In Unit Three, we will look at cases determining the circumstances under which a state government must compensate a landowner for the effects of these regulations.  This survey will give me an idea of what your instincts are about this topic before you get immersed in the caselaw.  Please print out this page and fill out the appropriate sections.  Turn in the survey in class on Friday October 31.

(1)  Assume that a new state regulation on land use affects five parcels of land in the following five different ways: 

(A) Owner just purchased land and can still use the land in the way she intended; market value of land reduced 60%.

(B) Owner can no longer use the land the way he had been using it; market value of land reduced 5%.

(C) Current use of land limited, not eliminated; market value of land reduced from $100,000 to $20,000
(D) Current use of land limited, not eliminated; market value of land reduced from $10,000,000 to $9,000,000

(E) Land purchased for $50,000 five years ago; market value of land before regulation $200,000; market value after regulation $80,000; current use unlimited.

On the chart below, place the letter referring to one of these situations into each space in order to rank the situations in terms of the strength (to your mind) of each owner’s case for compensation from the government:

____ Strongest Case for Compensation

____ Second Strongest Case for Compensation

____ Third Strongest Case for Compensation

____ Second Weakest Case for Compensation

____ Weakest Case for Compensation

(2) Here is a set of possible factors that we could use to help determine when a regulation of the use of land should result in compensation for the land owner.  Put a check in the space next to any factor that you think should be relevant to this determination: 

____ % Reduction in the Value of the Parcel

____ $$$ Amount of the Reduction in the Value of the Parcel

____ $$$ Amount of the Value of the Parcel After the Regulation

____ Return On Owner’s Investment in the Parcel 

____ Prohibition of the Owner’s Intended Use of the Parcel 

____ Purpose of the Regulation

B. Stopping Public Nuisance

Note:  Habeas Corpus

A writ of habeas corpus is a judicial mandate to a prison official ordering that an inmate be brought to the court so it can be determined whether or not that person is imprisoned lawfully and whether or not he should be released from custody. A habeas corpus petition is a petition filed with a court by a person who objects to his own or another's detention or imprisonment. The petition must demonstrate that the court ordering the detention or imprisonment made a legal or factual error. Habeas corpus petitions are usually filed by persons serving prison sentences. Also, a party may file a habeas corpus petition if a judge declares her in contempt of court and jails or threatens to jail her.
Habeas corpus has certain limitations. It is technically only a procedural remedy; it is a guarantee against any detention that is forbidden by law, but it does not necessarily protect other rights such as the entitlement to a fair trial. So if a burden such as detention without trial is permitted by the law then habeas corpus may not be a useful remedy. Furthermore, in many countries, the process may be suspended due to a national emergency. President Lincoln famously did this during the U.S. Civil War.

The writ of habeas corpus is one of what are called the "extraordinary", "common law", or "prerogative writs", which were historically issued by the English courts in the name of the monarch to control inferior courts and public authorities within the kingdom. The official who is the respondent has the burden to prove his authority to hold the petitioner. Failing this, the court must decide for the petitioner, who may be any person, not just an interested party. This differs from an ordinary motion in a civil process in which the moving party bears the burden of proof.
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Hadacheck  v. Sebastian

239 U.S. 394 (1915)

Justice McKenna delivered the opinion of the court:  Habeas corpus prosecuted in the supreme court of the state of California for the discharge of plaintiff in error from the custody of defendant in error, chief of police of the city of Los Angeles.

Plaintiff in error, to whom we shall refer as petitioner, was convicted of a misdemeanor for the violation of an ordinance of the city of Los Angeles which makes it unlawful for any person to establish or operate a brickyard or brick kiln, or any establishment, factory, or place for the manufacture or burning of brick within described limits in the city. Sentence was pronounced against him and he was committed to the custody of defendant in error as chief of police of the city of Los Angeles.

Being so in custody he filed a petition in the supreme court of the state for a writ of habeas corpus. The writ was issued. Subsequently defendant in error made a return thereto, supported by affidavits, to which petitioner made sworn reply. The court rendered judgment discharging the writ and remanding petitioner to custody. The chief justice of the court then granted this writ of error.

The petition sets forth the reason for resorting to habeas corpus and that petitioner is the owner of a tract of land within the limits described in the ordinance, upon which tract of land there is a very valuable bed of clay, of great value for the manufacture of brick of a fine quality, worth to him not less than $100,000 per acre, or about $800,000 for the entire tract for brickmaking purposes, and not exceeding $60,000 for residential purposes, or for any purpose other than the manufacture of brick. That he has made excavations of considerable depth and covering a very large area of the property, and that on account thereof the land cannot be utilized for residential purposes or any purpose other than that for which it is now used.

That he purchased the land because of such bed of clay and for the purpose of manufacturing brick; that it was, at the time of purchase, outside of the limits of the city, and distant from dwellings and other habitations, and that he did not expect or believe, nor did other owners of property in the vicinity expect or believe, that the territory would be annexed to the city. That he has erected expensive machinery for the manufacture of bricks of fine quality which have been and are being used for building purposes in and about the city.

That if the ordinance be declared valid, he will be compelled to entirely abandon his business and will be deprived of the use of his property.  That the manufacture of brick must necessarily be carried on where suitable clay is found, and the clay cannot be transported to some other location; and, besides, the clay upon his property is particularly fine, and clay of as good quality cannot be found in any other place within the city where the same can be utilized for the manufacture of brick. That within the prohibited district there is one other brickyard besides that of plaintiff in error.

That there is no reason for the prohibition of the business; that its maintenance cannot be and is not in the nature of a nuisance as defined in §3479 of the Civil Code of the state, and cannot be dangerous or detrimental to health or the morals or safety or peace or welfare or convenience of the people of the district or city. That the business is so conducted as not to be in any way or degree a nuisance; no noises arise therefrom, and no noxious odors, and that by the use of certain means (which are described) provided and the situation of the brickyard an extremely small amount of smoke is emitted from any kiln, and what is emitted is so dissipated that it is not a nuisance nor in any manner detrimental to health or comfort. That during the seven years which the brickyard has been conducted no complaint has been made of it, and no attempt has ever been made to regulate it.

That the city embraces 107.62 square miles in area and 75 per cent of it is devoted to residential purposes; that the district described in the ordinance includes only about 3 square miles, is sparsely settled, and contains large tracts of unsubdivided and unoccupied land; and that the boundaries of the district were determined for the sole and specific purpose of prohibiting and suppressing the business of petitioner and that of the other brickyard.

That there are and were, at the time of the adoption of the ordinance, in other districts of the city thickly built up with residences brickyards maintained more detrimental to the inhabitants of the city. That a petition was filed, signed by several hundred persons, representing such brickyards to be a nuisance, and no ordinance or regulation was passed in regard to such petition, and the brickyards are operated without hindrance or molestation. That other brickyards are permitted to be maintained without prohibition or regulation. That no ordinance or regulation of any kind has been passed at any time regulating or attempting to regulate brickyards, or inquiry made whether they could be maintained without being a nuisance or detrimental to health.

That the ordinance does not state a public offense, and is in violation of the Constitution of the state and the 14th Amendment to the Constitution of the United States. … The petition, after almost every paragraph, charges a deprivation of property, the taking of property without compensation, and that the ordinance is in consequence invalid.

We have given this outline of the petition, as it presents petitioner’s contentions, with the circumstances (which we deem most material) that give color and emphasis to them.  But there are substantial traverses made by the return to the writ, among others, a denial of the charge that the ordinance was arbitrarily directed against the business of  petitioner, and it is alleged that there is another district in which brickyards are prohibited.  There was a denial of the allegations that the brickyard was conducted or could be conducted sanitarily, or was not offensive to health. And there were affidavits supporting the denials. In these it was alleged that the fumes, gases, smoke, soot, steam, and dust arising from petitioner’s brickmaking plant have from time to time caused sickness and serious discomfort to those living in the vicinity. 
There was no specific denial of the value of the property, or that it contained deposits of clay, or that the latter could not be removed and manufactured into brick elsewhere. There was, however, a general denial that the enforcement of the ordinance would ‘entirely deprive petitioner of his property and the use thereof.’

  
How the supreme court dealt with the allegations, denials, and affidavits we can gather from its opinion. The court said, through Mr. Justice Sloss: 

The district to which the prohibition was applied contains about 3 square miles. The petitioner is the owner of a tract of land, containing 8 acres, more or less, within the district described in the ordinance. He acquired his land in 1902, before the territory to which the ordinance was directed had been annexed to the city of Los Angeles. His land contains valuable deposits of clay suitable for the manufacture of brick, and he has, during the entire period of his ownership, used the land for brickmaking, and has erected thereon kilns, machinery, and buildings necessary for such manufacture. The land, as he alleges, is far more valuable for brickmaking than for any other purpose.
The court considered the business one which could be regulated, and that regulation was not precluded by the fact ‘that the value of investments made in the business prior to any legislative action will be greatly diminished,’ and that no complaint could be based upon the fact that petitioner had been carrying on the trade in that locality for a long period.

  
And … the court said that the [evidence] tended to show that the district created has become primarily a residential section, and that the occupants of the neighboring dwellings are seriously incommoded by the operations of petitioner; and that such evidence, ‘when taken in connection with the presumptions in favor of the propriety of the legislative determination, is certainly sufficient to overcome any contention that the prohibition [of the ordinance] was a mere arbitrary invasion of private right, not supported by any tenable belief that the continuance of the business . . . was so detrimental to the interests of others as to require suppression.’

The court, on the evidence, rejected the contention that the ordinance was not in good faith enacted as a police measure, and that it was intended to discriminate against petitioner, or that it was actuated by any motive of injuring him as an individual.

The charge of discrimination between localities was not sustained. The court expressed the view that the determination of prohibition was for the legislature, and that the court, without regard to the fact shown in the return that there was another district in which brickmaking was prohibited, could not sustain the claim that the ordinance was not enacted in good faith, but was designed to discriminate against petitioner and the other brickyard within the district. ‘The facts before us,’ the court finally said, ‘would certainly not justify the conclusion that the ordinance here in question was designed, in either its adoption or its enforcement, to be anything but what it purported to be; viz., a legitimate regulation, operating alike upon all who come within its terms.’

We think the conclusion of the court is justified by the evidence and makes it unnecessary to review the main cases cited by petitioner in which it is decided that the police power of a state cannot be arbitrarily exercised. The principle is familiar, but in any given case it must plainly appear to apply. It is to be remembered that we are dealing with one of the most essential powers of government—one that is the least limitable. It may, indeed, seem harsh in its exercise, usually is on some individual, but the imperative necessity for its existence precludes any limitation upon it when not exerted arbitrarily. A vested interest cannot be asserted against it because of conditions once obtaining. To so hold would preclude development and fix a city forever in its primitive conditions. there must be progress, and if in its march private interests are in the way, they must yield to the good of the community. The logical result of petitioner’s contention would seem to be that a city could not be formed or enlarged against the resistance of an occupant of the ground, and that if it grows at all it can only grow as the environment of the occupations that are usually banished to the purlieus.

  
The police power and to what extent it may be exerted we have recently illustrated in Reinman v. Little Rock, 237 U. S. 171. The circumstances of the case were very much like those of the case at bar, and give reply to the contentions of petitioner, especially that which asserts that a necessary and lawful occupation that is not a nuisance per se cannot be made so by legislative declaration. There was a like investment in property, encouraged by the then conditions; a like reduction of value and deprivation of property was asserted against the validity of the ordinance there considered; a like assertion of an arbitrary exercise of the power of prohibition. Against all of these contentions, and causing the rejection of them all, was adduced the police power. There was a prohibition of a business, lawful in itself, there as here. It was a livery stable there; a brickyard here. They differ in particulars, but they are alike in that which cause and justify prohibition in defined localities,—that is, the effect upon the health and comfort of the community.

The ordinance passed upon prohibited the conduct of the business within a certain defined area in Little Rock, Arkansas. This court said of it: granting that the business was not a nuisance per se, it was clearly within the police power of the state to regulate it, ‘and to that end to declare that in particular circumstances and in particular localities a livery stable shall be deemed a nuisance in fact and in law.’ And the only limitation upon the power was stated to be that the power could not be exerted arbitrarily or with unjust discrimination. There was a citation of cases. We think the present case is within the ruling thus declared.

There is a distinction between Reinman v. Little Rock and the case at bar. There a particular business was prohibited which was not affixed to or dependent upon its locality; it could be conducted elsewhere. Here, it is contended, the latter condition does not exist, and it is alleged that the manufacture of brick must necessarily be carried on where suitable clay is found, and that the clay on petitioner’s property cannot be transported to some other locality. This is not urged as a physical impossibility, but only, counsel say, that such transportation and the transportation of the bricks to places where they could be used in construction work would be prohibitive ‘from a financial standpoint.’ But upon the evidence the supreme court considered the case … from the standpoint of the offensive effects of the operation of a brickyard, and not from the deprivation of the deposits of clay, and distinguished Ex parte Kelso, 147 Cal. 609, 82 Pac. 241, wherein the court declared invalid an ordinance absolutely prohibiting the maintenance or operation of a rock or stone quarry within a certain portion of the city and county of San Francisco. The court there said that the effect of the ordinance was ‘to absolutely deprive the owners of real property within such limits of a valuable right incident to their ownership, viz., the right to extract therefrom such rock and stone as they may find it to their advantage to dispose of.’ The court expressed the view that the removal could be regulated, but that ‘an absolute prohibition of such removal under the circumstances’ could not be upheld.

  
In the present case there is no prohibition of the removal of the brick clay; only a prohibition within the designated locality of its manufacture into bricks. And to this feature of the ordinance our opinion is addressed. Whether other questions would arise if the ordinance were broader, and opinion on such questions, we reserve. …
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DISCUSSION QUESTIONS: HADACHECK
3.06. What is the government action at issue in Hadacheck?  What is the purpose of the action?  Is the action rationally related to the purpose? What limits are placed on the petitioner’s use of his property?  What uses of his property are still permissible?  What is the harm to the petitioner?  Can you fit this case into the Demsetz Takings story (See DQ 3.05)?

3.07. Elaborate the claim of the petitioner in Hadacheck that the action taken against him is discriminatory.  How did the court deal with this claim?  

3.08.  Recall from Discussion Question 3.04 (p.108) the meaning of “Police Power”?  What does the court’s discussion of Reinman and Kelso suggest about the holding of Hadacheck with regard to the limits that the Constitution places on a state’s exercise of the police power?

3.09.  What rules or principles can you derive from Hadacheck that you could use in future cases?  How might they apply to “the Airspace Solution” (see DQ 3.03).
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Academic Perspectives* I:  Joseph Sax.   

[In] Takings and the Police Power, 74 Yale L.J. 36 (1964)[,] Sax distinguished between government-as-enterpriser and government-as-arbiter.  In the first capacity government builds roads and bridges, operates schools and airports. and so forth; in the second capacity government resolves disputes among owners that arise when their uses of property conflict.  According to Sax’s argument, the government should be obligated to compensate when it acquires (directly or indirectly) private property in order to carry, out entrepreneurial functions—for example, when it physically takes land for an airport, or when it runs an airport the noise from which reduces neighboring property values.  But when the government merely resolves disputes among competing private parties, no compensation is due —no matter how severe a loss might result to one party or the other as a result of the government’s decision (embodied, say, in a land-use regulation).  This approach, Sax thought, would satisfactorily guard against arbitrary or unfair government action, a central: purpose he attributes to just compensation requirements.


Sax formulated his views in a second article, Takings, Private Property and Public Rights, 81 Yale L.J. 149 (1971).  Drawing on the concept of externalities, he concluded that when government acts to control spillover effects, it should not be required to compensate.  Thus, the government could, without paying compensation, prohibit mining to protect neighboring residential areas suffering drainage from the mine; conversely, it could prohibit (again without compensation) residential uses that required freedom’ from drainage.  Each of these uses, after all, imposes spillovers.  If, on the other hand, the government controls property uses that do not produce external, costs, there, should be compensation measured by the value of the highest and best use that could be made of the property without producing spillovers.
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DISCUSSION QUESTIONS: SAX

3.10.  Elaborate in your own words Sax’s concepts of “government-as-enterpriser” and “government-as-arbiter.”  What does Sax see as the consequence of the distinction between the two types of government action?  How would you characterize the government’s action in Hadacheck?  In “the Airspace Solution” (see DQ3.03)?

3.11.  Sax’s second formulation focuses us back on externalities.  What “spillover effects” or externalities are present in Hadacheck?  In “the Airspace Solution” (see DQ3.03)?
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C. The 1920s Cases (& Another Academic Perspective)
Pennsylvania Coal Co.  v. Mahon

260 U.S. 393 (1922)

Justice HOLMES delivered the opinion of the Court.  This is a bill in equity brought by the defendants in error to prevent the Pennsylvania Coal Company from mining under their property in such way as to remove the supports and cause a subsidence of the surface and of their house. The bill sets out a deed executed by the Coal Company in 1878, under which the plaintiffs claim. The deed conveys the surface but in express terms reserves the right to remove all the coal under the same and the grantee takes the premises with the risk and waives all claim for damages that may arise from mining out the coal. But the plaintiffs say that whatever may have been the Coal Company’s rights, they were taken away by an Act of Pennsylvania … known there as the Kohler Act. The Court of Common Pleas found that if not restrained the defendant would cause the damage to prevent which the bill was brought but denied an injunction, holding that the statute if applied to this case would be unconstitutional. On appeal the Supreme Court of the State agreed that the defendant had contract and property rights protected by the Constitution of the United States, but held that the statute was a legitimate exercise of the police power and directed a decree for the plaintiffs. A writ of error was granted bringing the case to this Court.

  
The statute forbids the mining of anthracite coal in such way as to cause the subsidence of, among other things, any structure used as a human habitation, with certain exceptions, including among them land where the surface is owned by the owner of the underlying coal and is distant more than one hundred and fifty feet from any improved property belonging to any other person. As applied to this case the statute is admitted to destroy previously existing rights of property and contract. The question is whether the police power can be stretched so far.

Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law. As long recognized some values are enjoyed under an implied limitation and must yield to the police power. But obviously the implied limitation must have its limits or the contract and due process clauses are gone. One fact for consideration in determining such limits is the extent of the diminution. When it reaches a certain magnitude, in most if not in all cases there must be an exercise of eminent domain and compensation to sustain the act. So the question depends upon the particular facts. The greatest weight is given to the judgment of the legislature but it always is open to interested parties to contend that the legislature has gone beyond its constitutional power.

This is the case of a single private house. No doubt there is a public interest even in this, as there is in every purchase and sale and in all that happens within the commonwealth. … But usually in ordinary private affairs the public interest does not warrant much of this kind of interference. A source of damage to such a house is not a public nuisance even if similar damage is inflicted on others in different places. The damage is not common or public. The extent of the public interest is shown by the statute to be limited, since the statute ordinarily does not apply to land when the surface is owned by the owner of the coal. Furthermore, it is not justified as a protection of personal safety. That could be provided for by notice. Indeed the very foundation of this bill is that the defendant gave timely notice of its intent to mine under the house. On the other hand the extent of the taking is great. It purports to abolish what is recognized in Pennsylvania as an estate in land--a very valuable estate--and what is declared by the Court below to be a contract hitherto binding the plaintiffs. If we were called upon to deal with the plaintiffs’ position alone we should think it clear that the statute does not disclose a public interest sufficient to warrant so extensive a destruction of the defendant’s constitutionally protected rights.

  
But the case has been treated as one in which the general validity of the act should be discussed. The Attorney General of the State, the City of Scranton and the representatives of other extensive interests were allowed to take part in the argument below and have submitted their contentions here. It seems, therefore, to be our duty to go farther in the statement of our opinion, in order that it may be known at once, and that further suits should not be brought in vain.

It is our opinion that the act cannot be sustained as an exercise of the police power, so far as it affects the mining of coal under streets or cities in places where the right to mine such coal has been reserved. … What makes the right to mine coal valuable is that it can be exercised with profit. To make it commercially impracticable to mine certain coal has very nearly the same effect for constitutional purposes as appropriating or destroying it. This we think that we are warranted in assuming that the statute does.

  
It is true that in Plymouth Coal Co. v. Pennsylvania, 232 U. S. 531, it was held competent for the legislature to require a pillar of coal to the left along the line of adjoining property, that with the pillar on the other side of the line would be a barrier sufficient for the safety of the employees of either mine in case the other should be abandoned and allowed to fill with water. But that was a requirement for the safety of employees invited into the mine, and secured an average reciprocity of advantage that has been recognized as a justification of various laws.

The rights of the public in a street purchased or laid out by eminent domain are those that it has paid for. If in any case its representatives have been so short sighted as to acquire only surface rights without the right of support we see no more authority for supplying the latter without compensation than there was for taking the right of way in the first place and refusing to pay for it because the public wanted it very much. The protection of private property in the Fifth Amendment presupposes that it is wanted for public use, but provides that it shall not be taken for such use without compensation. When this seemingly absolute protection is found to be qualified by the police power, the natural tendency of human nature is to extend the qualification more and more until at last private property disappears. But that cannot be accomplished in this way under the Constitution of the United States.

The general rule at least is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking. It may be doubted how far exceptional cases, like the blowing up of a house to stop a conflagration, go--and if they go beyond the general rule, whether they do not stand as much upon tradition as upon principle. In general it is not plain that a man’s misfortunes or necessities will justify his shifting the damages to his neighbor’s shoulders. We are in danger of forgetting that a strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change. As we already have said this is a question of degree--and therefore cannot be disposed of by general propositions. But we regard this as going beyond any of the cases decided by this Court. …

  
We assume, of course, that the statute was passed upon the conviction that an exigency existed that would warrant it, and we assume that an exigency exists that would warrant the exercise of eminent domain. But the question at bottom is upon whom the loss of the changes desired should fall. So far as private persons or communities have seen fit to take the risk of acquiring only surface rights, we cannot see that the fact that their risk has become a danger warrants the giving to them greater rights than they bought.  Decree reversed.

Mr. Justice BRANDEIS dissenting.  The Kohler Act prohibits, under certain conditions, the mining of anthracite coal within the limits of a city in such a manner or to such an extent ‘as to cause the * * * subsidence of * * * any dwelling or other structure used as a human habitation, or any factory, store, or other industrial or mercantile establishment in which human labor is employed.’. Coal in place is land, and the right of the owner to use his land is not absolute. He may not so use it as to create a public nuisance, and uses, once harmless, may, owing to changed conditions, seriously threaten the public welfare. Whenever they do, the Legislature has power to prohibit such uses without paying compensation; and the power to prohibit extends alike to the manner, the character and the purpose of the use. Are we justified in declaring that the Legislature of Pennsylvania has, in restricting the right to mine anthracite, exercised this power so arbitrarily as to violate the Fourteenth Amendment?

  
Every restriction upon the use of property imposed in the exercise of the police power deprives the owner of some right theretofore enjoyed, and is, in that sense, an abridgment by the state of rights in property without making compensation. But restriction imposed to protect the public health, safety or morals from dangers threatened is not a taking. The restriction here in question is merely the prohibition of a noxious use. The property so restricted remains in the possession of its owner. The state does not appropriate it or make any use of it. The state merely prevents the owner from making a use which interferes with paramount rights of the public. Whenever the use prohibited ceases to be noxious—as it may because of further change in local or social conditions—the restriction will have to be removed and the owner will again be free to enjoy his property as heretofore.

The restriction upon the use of this property cannot, of course, be lawfully imposed, unless its purpose is to protect the public. But the purpose of a restriction does not cease to be public, because incidentally some private persons may thereby receive gratuitously valuable special benefits. Thus, owners of low buildings may obtain, through statutory restrictions upon the height of neighboring structures, benefits equivalent to an easement of light and air. Furthermore, a restriction, though imposed for a public purpose, will not be lawful, unless the restriction is an appropriate means to the public end. But to keep coal in place is surely an appropriate means of preventing subsidence of the surface; and ordinarily it is the only available means. Restriction upon use does not become inappropriate as a means, merely because it deprives the owner of the only use to which the property can then be profitably put. … Nor is a restriction imposed through exercise of the police power inappropriate as a means, merely because the same end might be effected through exercise of the power of eminent domain, or otherwise at public expense. Every restriction upon the height of buildings might be secured through acquiring by eminent domain the right of each owner to build above the limiting height; but it is settled that the state need not resort to that power. If by mining anthracite coal the owner would necessarily unloose poisonous gases, I suppose no one would doubt the power of the state to prevent the mining, without buying his coal fields. And why may not the state, likewise, without paying compensation, prohibit one from digging so deep or excavating so near the surface, as to expose the community to like dangers? In the latter case, as in the former, carrying on the business would be a public nuisance.

It is said that one fact for consideration in determining whether the limits of the police power have been exceeded is the extent of the resulting diminution in value, and that here the restriction destroys existing rights of property and contract. But values are relative. If we are to consider the value of the coal kept in place by the restriction, we should compare it with the value of all other parts of the land. That is, with the value not of the coal alone, but with the value of the whole property. The rights of an owner as against the public are not increased by dividing the interests in his property into surface and subsoil. The sum of the rights in the parts can not be greater than the rights in the whole.  … [N]o one would contend that by selling his interest above 100 feet from the surface he could prevent the state from limiting, by the police power, the height of structures in a city. And why should a sale of underground rights bar the state’s power? For aught that appears the value of the coal kept in place by the restriction may be negligible as compared with the value of the whole property, or even as compared with that part of it which is represented by the coal remaining in place and which may be extracted despite the statute. … [T]he defendant has failed to adduce any evidence from which it appears that to restrict its mining operations was an unreasonable exercise of the police power. Where the surface and the coal belong to the same person, self-interest would ordinarily prevent mining to such an extent as to cause a subsidence. It was, doubtless, for this reason that the Legislature, estimating the degrees of danger, deemed statutory restriction unnecessary for the public safety under such conditions.

It is said that this is a case of a single dwelling house, that the restriction upon mining abolishes a valuable estate hitherto secured by a contract with the plaintiffs, and that the restriction upon mining cannot be justified as a protection of personal safety, since that could be provided for by notice. … May we say that notice would afford adequate protection of the public safety where the Legislature and the highest court of the state, with greater knowledge of local conditions, have declared, in effect, that it would not? If the public safety is imperiled, surely neither grant, nor contract, can prevail against the exercise of the police power. The rule that the state’s power to take appropriate measures to guard the safety of all who may be within its jurisdiction may not be bargained away was applied to compel carriers to establish grade crossings at their own expense, despite contracts to the contrary (Chicago, Burlington & Quincy R. R. Co. v. Nebraska, 170 U. S. 57); and, likewise, to supersede, by an Employers’ Liability Act, the provision of a charter exempting a railroad from liability for death of employees, since the civil liability was deemed a matter of public concern, and not a mere private right. Texas & New Orleans R. R. Co. v. Miller, 221 U. S. 408. … 

This case involves only mining which causes subsidence of a dwelling house. But the Kohler Act contains provisions in addition to that quoted above; and as to these, also, an opinion is expressed. These provisions deal with mining under cities to such an extent as to cause subsidence of—

(a) Any public building or any structure customarily used by the public as a place of resort, assemblage, or amusement, including, but not limited to, churches, schools, hospitals, theaters, hotels, and railroad stations.

(b) Any street, road, bridge, or other public passageway, dedicated to public use or habitually used by the public.

(c) Any track, roadbed, right of way, pipe, conduit, wire, or other facility, used in the service of the public by any municipal corporation or public service company as defined by the Public Service Law, section 1.
A prohibition of mining which causes subsidence of such structures and facilities is obviously enacted for a public purpose; and it seems, likewise, clear that mere notice of intention to mine would not in this connection secure the public safety. Yet it is said that these provisions of the act cannot be sustained as an exercise of the police power where the right to mine such coal has been reserved. The conclusion seems to rest upon the assumption that in order to justify such exercise of the police power there must be ‘an average reciprocity of advantage’ as between the owner of the property restricted and the rest of the community; and that here such reciprocity is absent.

Reciprocity of advantage is an important consideration, and may even be an essential, where the state’s power is exercised for the purpose of conferring benefits upon the property of a neighborhood, as in drainage projects; or upon adjoining owners, as by party wall provisions. But where the police power is exercised, not to confer benefits upon property owners but to protect the public from detriment and danger, there is in my opinion, no room for considering reciprocity of advantage. There was no reciprocal advantage to the owner prohibited from using his .. brickyard, in [Hadacheck] … unless it be the advantage of living and doing business in a civilized community. That reciprocal advantage is given by the act to the coal operators.
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DISCUSSION QUESTIONS:  MAHON
3.12. What is the government action at issue in Mahon?  What is the purpose of the action?  Is the action rationally related to the purpose? What limits are placed on the petitioners’ use of their property?  What uses of their property are still permissible?  What is the harm to the petitioners according to Holmes? According to Brandeis? Can you fit this case into “the Demsetz Takings story” (see DQ 3.05)?

3.13. What arguments can you make about the issue in Mahon from Sax?  From Hadacheck?  

3.14. Brandeis suggests that the Kohler Act is analogous to height restrictions on buildings.  Explain the parallels.  How might you distinguish the Kohler Act?

3.15. Brandeis suggests that the Kohler Act is justified because it prevents a public nuisance.  What nuisance does he mean?  What is Holmes’s reply?  How does Brandeis respond to the reply?  Who is right?

3.16.  On page 118, Holmes refers to “an average reciprocity of advantage.”  What does this mean?  Can you think of other examples of this principle besides the Plymouth Coal case he mentions? 

3.17.  What rules can you derive from the majority in Mahon?  How does Mahon alter or limit the holding of Hadacheck? How might they apply to “the Airspace Solution” (see DQ 3.03).
3.18.  What rules or principles can you derive from the two cases together that you could use in future cases? 
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Lawrence M. Friedman, A Search for Seizure: 
Pennsylvania Coal Co. v. Mahon in Context

4 Law & History Rev. 1-4, 21-22 (1986)

In an 1878 deed, the Pennsylvania Coal Co. granted to H.J. Mahon the surface rights to a parcel of land, but retained the mining rights to the land, and Mahon accepted any risk from, and waived all claim for damages resulting from, mining below the property. In 1921 the Commonwealth of Pennsylvania passed the Kohler Act, which prohibited the mining of anthracite coal in such way as to cause the subsidence of, among other things, any structure used as a human habitation. Prior Pennsylvania law had recognized that such pillars of coal necessary to support the land surface were an estate in land (a “support estate”), separate from the rights in removable coal. Pennsylvania Coal provided notice to Mahon that it planned to mine for coal under the Mahon's habitation and Mahon brought suit to prevent Pennsylvania Coal from mining under his land pursuant to the Kohler Act.

Mahon has come to stand for a major legal principle; it also addressed a dilemma which has never been resolved.  Like all cases, however, it arose out of a specific situation, with a plain and definite habitation.  Its home was Pennsylvania, centered around the city of Scranton.  At first glance, the contest seemed rather unequal.  One side was big business, represented by the coal company; ranged against it was a group of simple householders.  Mahon, a local lawyer, and his wife were the nominal plaintiffs.  But behind the householders stood more powerful interests, and, in a sense, the political might of the state of Pennsylvania.  

Mahon and his wife began the case by filing a bill in equity, to stop the coal company from mining coal underneath their home, and damaging it.  The company once owned the land on which the house stood.  It sold the land in the nineteenth century, but conveyed only the surface, a thin crust indeed as it turned out.  The company kept the right to remove all coal underneath the surface.  Normally the owner of the surface of land has an absolute right to support, but here, the deed provided otherwise.  The buyer assumed all the risks of subsidence.

No doubt, these risks looked small at the time the land was sold.  It was the practice in the coal mining industry to mine only about two thirds of the coal.  The rest was left in the form of pillars, to hold up the roof of the mine.  Hence, one way to read the clause that waived any right to damages was in light of this practice, that is, ‘merely as a form of insurance against causal acts of carelessness rather than as indicative of a purpose to devastate large areas.’  At any rate, the risks were mentioned in the contract.  Thus, the legalities were arguably clear, and on the coal company’s side.

But, the whole context, and the times, had changed radically since the land was first sold.  The surface now supported a large population.  Moreover, “pillar robbing’ had become a serious problem.  Whole chunks of Scranton were on the verge of collapse.  The cave-in problem was a major political issue in Pennsylvania.  In 1921, the state passed the Kohler Act to tilt the balance away from the coal companies.  The act was meant to stop the coal companies in their tracks, and save the homes of people like Mahon, in the Scranton area.  The coal companies, however, did not take the statute lying down, and ignored it.

Mahon dealt with a single Pennsylvania law: the Kohler Act.  In fact, Pennsylvania had passed two laws about the sinking of Scranton.  The other was the so-called Fowler Act.  Neither Holmes nor Brandeis took any notice of this law.  The Fowler Act pits the situation in Mahon in a somewhat different light.  The plan would allow the companies to continue to mine, even if the houses tumbled down, but it would have to pay.  A special fund, raised in an orderly way, would compensate the victims.  The heart of the scheme was a tax, or, a kind of private eminent domain—the companies would pay for what they took.  Pennsylvania Coal Co. refused to pay the Fowler tax; this brought it under the tough terms of the Kohler Act.

In his opinion, Holmes only considered whether the Kohler Act as applied to the property in question constitutes an exercise of eminent domain, requiring compensation.  The Court ruled that whether a regulatory act constitutes a taking requiring compensation depends on the extent of diminution in the value of the property.  The Court argued as follows: (1) The damage done by the activity prohibited by the act is a private, not a public nuisance; there is no public safety justification for the statute, as notice before mining would suffice to protect public safety. On the other hand, the damage done by the statute is significant, insofar as it abolishes an estate in land and a binding contract. (2) The statute, in general, purports to extinguish the mining rights to valuable properties under surfaces owned by the public and the government. The statute makes prohibitively expensive the mining of coal in these areas, and thereby effectively destroys the right, after all owning coal is not worth anything if the coal cannot be mined. The rights of the public to its streets and other property are rights paid for. If the representatives of the public have been so shortsighted as not to pay for the mining rights of the land as well, there is no authority to grant those rights without compensation.

The Court also employed a general sense of morality when it stated, "We are in danger of forgetting that a strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change." 

However, what did not appear anywhere in Holmes’s opinion was the damage that occurred to the city of Scranton, PA as a whole.  There is a clear disparity between what was actually happening in the Scranton, PA area during the time of Mahon and how the area was portrayed within the litigation.  In Mahon, the legislature took a populist stand, and the Supreme Court opinion looked toward stability.  But, there is more to the situation than meets the eye.  In essence, the city of Scranton’s poignant brief, which was never mentioned in the narrow scope of Holmes’ opinion, painted the real dismal picture of a ruined, sinking city.  However, Holmes fragmented the ruin into a series of petty losses, each based on a sacred private bargain.
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DISCUSSION QUESTION

3.19.  What new information did you get from the Friedman excerpt that arguably would be relevant to the analysis in Mahon?  How does this information affect the way you should read the case?
Academic Perspectives II:  Richard Epstein

[In] Takings: Private Property and the Power of Eminent Domain (1985), [Epstein] pursues an essentially libertarian line of thinking.  The basic argument is that any governmental modifications of rights of possession, use, and disposition of property are takings, with the exception of nuisance controls.  The position is not quite so rigid as it seems, however; there is room for the police power.  Some of the takings that result under the analysis can be approved without explicit compensation because they carry implicit compensation with them.  The government’s action, though it burdens claimants, might provide offsetting compensation by restricting the rights of other people to the advantage of the claimants.  (The idea is akin to the notion of a “reciprocity of advantage” [from Mahon])  Still, Epstein ends up with a body of law very different from what exists today.  

Under Epstein’s reading of the takings clause, progressive income taxation, welfare, and the National Labor Relations Act are all unconstitutional.  For most reviewers, these conclusions are so antithetical to conventional wisdom that they discredit the entire book.

 Thomas W. Merrill, Rent Seeking and the Compensation Principle, 80 Nw. U.L.Rev. 156 1, 1562 (1986) (citing many other reviews).
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DISCUSSION QUESTIONS:  EPSTEIN

3.20.  Epstein argues that there are only two situations where the government can regulate in a way that reduces property value: to control nuisances and when it supplies implicit compensation.  It is possible to see this approach as based in the idea that generally limits on property should only be allowed on the basis of bargained for agreements.  Can you see how?  What are the strengths and weaknesses of Epstein’s approach? 

3.21.  How would Epstein’s analysis apply to Hadacheck?  To Mahon? To “the Airspace Solution” (see DQ3.03)?
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Comparison Box #7

	
	APPLE TREES
	RED CEDAR TREES

	Picture
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	Family
	Rose
	Cypress

	Genus/Species
	Malus domestica
	Juniperus virginiana

	U.S. Range
	[image: image32.png]



	[image: image33.png]




	Physical Description
	Small deciduous tree with a broad twiggy crown
	Dense coniferous evergreen with a short trunk

	Average Size
	10-40 feet tall
	16-66 feet tall

	Lifespan
	Up to 80 years; produce fruit 30-40 years
	Typically up to 150 years; maximum 850 years

	Flowers?
	Yes, white with a pink tinge.
	No

	Seeds?
	Yes, contained within the fruit
	Yes, contained within the seed cones

	Hardiness
	Susceptible to mildew, aphids, apple scab, black spot and cedar-apple rust
	So exceedingly hardy that it considered an invasive species

	How are they cultivated?
	Are bred asexually by grafting shoots onto a rootstock
	Grown from seedlings

	
	APPLE TREES
	RED CEDAR TREES

	Decorative?
	Yes
	Yes

	Commercial Uses
	Consumed:

· Raw

· In apple juice and cider (alcoholic and nonalcoholic)

· In desserts such as apple pie, cobbler, crumble, and crisp

· As apple sauce and apple butter
	The heartwood is very aromatic and resistant to rot and used for:

· Mulch

· Fence posts

· Furniture

· Mothballs

· Pencil production

	Commercial Value
	· 2012: Valued at $15-$20 per sapling 

· U.S. apple industry estimated to be $268 million in 2010
	· 2012: Valued at $5 per sapling

· Net commercial value difficult to determine due to the damage it causes when it invades crop fields

· Highly flammable wood may lead to spread of forest fires, which further damage crops and property

	Commonly Associated With…
	· Paris and Helen of Troy

· Forbidden fruit in the Garden of Eden

· William Tell, shot apple off son’s head

· Isaac Newton, theory of gravity

· Johnny Appleseed, pioneer and apple grower

· Steve Jobs, entrepreneur and founder of Apple Inc.
	· Distinct aroma, which makes it popular for furniture, lining clothing drawers, and wood carving.

· Red color of the heartwood, which makes it popular in decorative crafts.
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Miller v. Schoene

276 U.S. 272 (1928)

Justice STONE delivered the opinion of the Court.  Acting under the Cedar Rust Act of Virginia … embodied in Va. Code sections 885 to 893, defendant in error, the state entomologist, ordered the plaintiffs in error to cut down a large number of ornamental red cedar trees growing on their property, as a means of preventing the communication of a rust or plant disease with which they were infected to the apple orchards in the vicinity. The plaintiffs in error appealed from the order to the circuit court of Shenandoah county which, after a hearing and a consideration of evidence, affirmed the order and allowed to plaintiffs in error $100 to cover the expense of removal of the cedars.  Neither the judgment of the court nor the statute as interpreted allows compensation for the value of the standing cedars or the decrease in the market value of the realty caused by their destruction whether considered as ornamental trees or otherwise. But they save to plaintiffs in error the privilege of using the trees when felled.  On appeal the Supreme Court of Appeals of Virginia affirmed the judgment.  Both in the circuit court and the Supreme Court of Appeals plaintiffs in error challenged the constitutionality of the statute under the due process clause of the Fourteenth Amendment and the case is properly here on writ of error.  

  
The Virginia statute presents a comprehensive scheme for the condemnation and destruction of red cedar trees infected by cedar rust.  By section 1 it is declared to be unlawful for any person to ‘own, plant or keep alive and standing’ on his premises any red cedar tree which is or may be the source or ‘host plant’ of the communicable plant disease known as cedar rust, and any such tree growing within a certain radius of any apple orchard is declared to be a public nuisance, subject to destruction.  Section 2 makes it the duty of the state entomologist, 

upon the request in writing of ten or more reputable freeholders of any county or magisterial district, to make a preliminary investigation of the locality * * * to ascertain if any cedar tree or trees * * * are the source of, harbor or constitute the host plant for the said disease * * * and constitute a menace to the health of any apple orchard in said locality, and that said cedar tree or trees exist within a radius of two miles of any apple orchard in said locality.

If affirmative findings are so made, he is required to direct the owner in writing to destroy the trees and, in his notice, to furnish a statement of the ‘fact found to exist whereby it is deemed necessary or proper to destroy’ the trees and to call attention to the law under which it is proposed to destroy them.  Section 5 authorizes the state entomologist to destroy the trees if the owner, after being notified, fails to do so.  Section 7 furnishes a mode of appealing from the order of the entomologist to the circuit court of the county, which is authorized to ‘hear the objections’ and ‘pass upon all questions involved,’ the procedure followed in the present case.

  
As shown by the evidence … cedar rust is an infectious plant disease in the form of a fungoid organism which is destructive of the fruit and foliage of the apple, but without effect on the value of the cedar.  Its life cycle has two phases which are passed alternately as a growth on red cedar and on apple trees.  It is communicated by spores from one to the other over a radius of at least two miles.  It appears not to be communicable between trees of the same species, but only from one species to the other, and other plants seem not to be appreciably affected by it.  The only practicable method of controlling the disease and protecting apple trees from its ravages is the destruction of all red cedar trees, subject to the infection, located within two miles of apple orchards.

The red cedar, aside from its ornamental use, has occasional use and value as lumber.  It is indigenous to Virginia, is not cultivated or dealt in commercially on any substantial scale, and its value throughout the state is shown to be small as compared with that of the apple orchards of the state. Apple growing is one of the principal agricultural pursuits in Virginia.  The apple is used there and exported in large quantities.  Many millions of dollars are invested in the orchards, which furnish employment for a large portion of the population, and have induced the development of attendant railroad and cold storage facilities.

On the evidence we may accept the conclusion of the Supreme Court of Appeals that the state was under the necessity of making a choice between the preservation of one class of property and that of the other wherever both existed in dangerous proximity.  It would have been none the less a choice if, instead of enacting the present statute, the state, by doing nothing, had permitted serious injury to the apple orchards within its borders to go on unchecked.  When forced to such a choice the state does not exceed its constitutional powers by deciding upon the destruction of one class of property in order to save another which, in the judgment of the legislature, is of greater value to the public.  It will not do to say that the case is merely one of a conflict of two private interests and that the misfortune of apple growers may not be shifted to cedar owners by ordering the destruction of their property; for it is obvious that there may be, and that here there is, a preponderant public concern in the preservation of the one interest over the other. And where the public interest is involved, preferment of that interest over the property interest of the individual, to the extent even of its destruction, is one of the distinguishing characteristics of every exercise of the police power which affects property. Mugler v. Kansas, 123 U.S. 623; Hadacheck; Village of Euclid v. Ambler Realty Co., 272 U. S. 365.

We need not weigh with nicety the question whether the infected cedars constitute a nuisance according to the common law; or whether they may be so declared by statute.  See Hadacheck.  For where, as here, the choice is unavoidable, we cannot say that its exercise, controlled by considerations of social policy which are not unreasonable, involves any denial of due process.  The injury to property here is no more serious, nor the public interest less, than in Hadacheck….

  
The statute is not, as plaintiffs in error argue, subject to the vice which invalidated the ordinance considered by this court in Eubank v. Richmond, 226 U. S. 137.  That ordinance directed the committee on streets of the city of Richmond to establish a building line, not less than five nor more than thirty feet from the street line whenever requested to do so by the owners of two-thirds of the property abutting on the street in question.  No property owner might build beyond the line so established.  Of this the court said:

It (the ordinance) leaves no discretion in the committee on streets as to whether the street (building) line shall or shall not be established in a given case.  The action of the committee is determined by two-thirds of the property owners.  In other words, part of the property owners fronting on the block determine the extent of use that other owners shall make of their lots, and against the restriction they are impotent.

  The function of the property owners there is in no way comparable to that of the ‘ten or more reputable freeholders’ in the Cedar Rust Act.  They do not determine the action of the state entomologist. They merely request him to conduct an investigation.  In him is vested the discretion to decide, after investigation, whether or not conditions are such that the other provisions of the statute shall be brought into action; and his determination is subject to judicial review.  The property of plaintiffs in error is not subjected to the possibly arbitrary and irresponsible action of a group of private citizens. …  Affirmed. 
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DISCUSSION QUESTIONS:  MILLER

3.22.  What is the government action at issue in Miller?  What is the purpose of the action?  Is the action rationally related to the purpose? What limits are placed on the petitioners’ use of their property?  What uses of their property are still permissible?  What is the harm to the petitioners? Can you fit this case into the Demsetz Takings story? 

3.23. What arguments can you make about the issue in Miller from Hadacheck and Mahon?  From Sax?  From Epstein?

3.24. The last three paragraphs of Miller discuss Eubank v. Richmond.  Based on these paragraphs, what does it seem that Eubank held?  What arguments did the petitioners make about its relevance to Miller?  How did the Court respond?

3.25.  What rules can you derive from the majority in Miller?  How does Miller alter or limit the holdings of Hadacheck and Mahon? What rules or principles can you derive from the three cases together that you could use in future cases? 
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Other 1920’s Supreme Court Takings Law:  
Euclid & Nectow
(a) Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365 (1926)


Hadacheck upheld the constitutionality of an ordinance that banned a particular incompatible land use from part of a city.  Euclid addressed the constitutionality of a more comprehensive land use scheme that divided the municipality into zones and specified which uses were allowed in each zone.  The court described part of the challenged plan (which would become a very common form of land use regulation) as follows:    
The entire area of the village is divided by the ordinance into six classes of use districts, denominated U‑1 to U‑6, inclusive…. The use districts are classified in respect of the buildings which may be erected within their respective limits, as follows: 
U‑1 is restricted to single family dwellings, public parks, water towers and reservoirs, suburban and interurban electric railway passenger stations and rights of way, and farming, non‑commercial greenhouse nurseries, and truck gardening; 

U‑2 is extended to include two‑family dwellings; 

U‑3 is further extended to include apartment houses, hotels, churches, schools, public libraries, museums, private clubs, community center buildings, hospitals, sanitariums, public playgrounds, and recreation buildings, and a city hall and courthouse; 

U‑4 is further extended to include banks, offices, studios, telephone exchanges, fire and police stations, restaurants, theaters and moving picture shows, retail stores and shops, sales offices, sample rooms, wholesale stores for hardware, drugs, and groceries, stations for gasoline and oil … and for ice delivery, skating rinks and dance halls, electric substations, job and newspaper printing, public garages for motor vehicles, [small] stables and wagon sheds …, and distributing stations for central store and commercial enterprises; 

U‑5 is further extended to include billboards and advertising signs …, warehouses, ice and ice cream manufacturing and cold storage plants, bottling works milk bottling and central distribution stations, laundries, carpet cleaning, dry cleaning, and dyeing establishments, blacksmith, horseshoeing, wagon and motor vehicle repair shops, freight stations, street car barns, [large] stables and wagon sheds, and wholesale produce markets and salesroom; 

U‑6 is further extended to include plants for sewage disposal and for producing gas, garbage and refuse incineration, scrap iron, junk, scrap paper, and rag storage, aviation fields, cemeteries, crematories, penal and correctional institutions, insane and feeble‑minded institutions, storage of oil and gasoline…, and [other] manufacturing and industrial operations….  

Class U‑1 is the only district in which buildings are restricted to those enumerated.  In the other classes the uses are cumulative—that is to say, uses in class U‑2 include those enumerated in the preceding class U‑1; class U‑3 includes uses enumerated in the preceding classes, U‑2, and U‑1; and so on.  


The scheme was challenged as being unconstitutional on its face.  The court upheld it as a valid exercise of the police power.  The court indicated that it would defer to legislative judgments about which industrial uses were appropriate to exclude:

[I]it may thereby happen that not only offensive or dangerous industries will be excluded, but those which are neither offensive nor dangerous will share the same fate.  But this … happens in respect of many practice‑forbidding laws which this court has upheld, although drawn in general terms so as to include individual cases that may turn out to be innocuous in themselves. The inclusion of a reasonable margin, to insure effective enforcement, will not put upon a law, otherwise valid, the stamp of invalidity.  Such laws may also find their justification in the fact that, in some fields, the bad fades into the good by such insensible degrees that the two are not capable of being readily distinguished and separated in terms of legislation.  In the light of these considerations, we are not prepared to say that the end in view was not sufficient to justify the general rule of the ordinance, although some industries of an innocent character might fall within the proscribed class. … 

The court upheld “what is really the crux of the more recent zoning legislation, namely, the creation and maintenance of residential districts, from which business and trade of every sort, including hotels and apartment houses, are excluded.”   It held that this segregation of uses also was justified under the Police Power, noting evidence that 

the segregation of residential, business and industrial buildings will make it easier to provide fire apparatus suitable for the character and intensity of the development in each section; that it will increase the safety and security of home life, greatly tend to prevent street accidents, especially to children, by reducing the traffic and resulting confusion in residential sections, decrease noise and other conditions which produce or intensify nervous disorders, preserve a more favorable environment in which to rear children, etc.  … 
If these reasons, thus summarized, do not demonstrate the wisdom or sound policy in all respects of those restrictions which we have indicated as pertinent to the inquiry, at least, the reasons are sufficiently cogent to preclude us from saying, as it must be said before the ordinance can be declared unconstitutional, that such provisions are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare. … 


The court explicitly reserved the question of whether a zoning ordinance might be unconstitutional as applied to a particular parcel of land if there was a sufficient restriction on its use and/or a sufficient reduction in its value.  
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(b) Nectow v. City of Cambridge, 277 U.S. 183 (1928)


In Nectow, the Supreme Court addressed the question reserved in Euclid regarding the effects on a particular parcel of a comprehensive zoning scheme similar to the one upheld in Euclid.  A 100-foot wide strip of the claimant’s land was put into a zone in which permissible uses were limited to “dwellings, hotels, clubs, churches, schools, philanthropic institutions, greenhouses and gardening….”  The strip was adjacent to an automobile factory and near a soap factory and railroad tracks.  In addition, the city intended to widen the street facing the strip, which would have narrowed the strip to 65 feet wide.


The special master appointed to hear the case found that, in light of the shape of the parcel and the adjoining industrial uses, 

no practical use can be made of the land in question for residential purposes, because … there would not be adequate return on the amount of any investment for the development of the property.

The master also found that 

the districting of the plaintiff's land in a residence district would not promote the health, safety, convenience, and general welfare of the inhabitants of that part of the defendant city….

The Court held that the application of the zoning ordinance to the parcel in question was unconstitutional given the “serious and highly injurious” invasion of property rights and the lack of “a substantial relation to the public health, safety, morals, or general welfare.”  
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DISCUSSION QUESTION
3.26.  What do Euclid and Nectow add to or clarify about Takings doctrine as laid out in Hadacheck, Mahon, and Miller?  What significant questions do Euclid and Nectow raise or leave open? 
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D. Adding Complexity

Review Problems 3A-3C

3A. Review Exam Question III from 1998 (To be posted on the Course Page).  In the context of this question, be prepared to discuss how the following issues might be resolved using the materials in Unit Three:

(i) Should a state have to pay compensation to landowners whose property value is reduced significantly when the state begins operation of an undesirable land use on a neighboring lot but where 

· the state’s use causes no tangible harms to the landowners; and 

· the state places no limits on the landowners’ use of their lots.

(ii) Should a state ever have to pay compensation to landowners whose property values are reduced significantly by some government activity but who paid nothing for their land because they acquired it by gift, inheritance or bequest.

3B. Review Exam Question III from 2000 (To be posted on the Course Page).  In the context of this question, be prepared to discuss how the following issue might be resolved using the materials in Unit Three:

Should a state have to pay compensation to landowners whose property value is reduced significantly when the state bans production of a product or growing of a crop to prevent harmful or illegal uses of the product/crop where

· the product/crop in question has both legal and illegal uses; and

· the landowners’ methods of producing/growing of the product/crop in question cause no direct harms to the landowners’ neighbors.

3C. Review Exam Question III from 2001 (To be posted on the Course Page).  In the context of this question, be prepared to discuss how the following issues might be resolved using the materials in Unit Three:

(i) Should a state have to pay compensation to landowners whose property value is reduced significantly when the state bans the current use of the land but the harm that the state is trying to prevent is not caused by the landowners’ use of their own land, but by the potential misuse of that land by third parties.

(ii) In assessing Adam’s loss of value, should a court look at the Cajun Garage alone or at the Bayou and Cajun Garages together?
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Academic Perspectives III:  Frank Michelman


An essay that has proved remarkably influential is ... Property, Utility, and Fairness: Comments on the Ethical Foundations of “Just Compensation” Law, 80 Harv. L.Rev. 1165 (1967).  Michelman’s analysis, built in part on philosophical theories of property begins by developing a utilitarian compensation principle:

A strictly utilitarian argument leading to the specific identification of compensable occasions would have a quasi-mathematical structure.  Let us define three quantities to be known as “efficiency gains,” “demoralization costs,” and “settlement costs.”  “Efficiency gains” we define as the excess of benefits produced by a measure over losses inflicted by it, where benefits are measured by the total number of dollars which prospective gainers would be willing to pay to secure adoption, and losses are measured by the total number of dollars which prospective losers would insist on as the price of agreeing to adoption.  “demoralization costs” are defined as the total of (1) the dollar value necessary to offset disutilities which accrue to losers and their sympathizers specifically from the realization that no compensation is offered, and (2) the present capitalized dollar value of lost future production (reflecting either impaired incentives or social unrest) caused by demoralization of uncompensated losers, their sympathizers, and other observers disturbed by the thought that they themselves may be subjected to similar treatment on some other occasion.  “Settlement costs” are measured by the dollar value of the time, effort, and resources which would be required in order to reach compensation settlements adequate to avoid demoralization costs.  Included are the costs of settling not only the particular compensation claims presented, but also those of all persons so affected by the measure in question or similar measures as to have claims not obviously distinguishable by the available settlement apparatus.

A measure attended by positive efficiency gains is, under utilitarian ethics, prima facie desirable.  But felicific calculation under the definition given for efficiency gains is imperfect because it takes no account of demoralization costs caused by a capricious redistribution, or alternatively, of the settlement costs necessary to avoid such demoralization costs.  When pursuit of efficiency gains entails capricious redistribution, either demoralization costs or settlement costs must be incurred.  It follows that if, for any measure, both demoralization costs and settlement costs (whichever were chosen) would exceed efficiency gains, the measure is to be rejected; but that otherwise, since either demoralization costs or settlement costs must be paid, it is the lower of these two costs ‘ which should be paid.  The compensation rule which then clearly emerges is that compensation is to be paid whenever settlement costs are lower than both demoralization costs and efficiency gains.  But if settlement costs, while lower than demoralization costs, exceed efficiency gains, then the measure is improper regardless of whether compensation is paid.  The correct utilitarian statement, then, insofar as the issue of compensability is concerned, is that compensation is due whenever demoralization costs exceed settlement costs, and not otherwise. [Id. at 1214-1215.]


Michelman goes on to subject the utilitarian compensation principle to a principle of fairness.  Drawing on early work by the philosopher John Rawls, later elaborated in A Theory of Justice (1971), Michelman argues that a decision not to compensate on utilitarian grounds “is not unfair so long as the disappointed claimant ought to be able to appreciate how such decisions might fit into a consistent practice which holds forth a lesser long term risk to people like him than would any consistent practice which is naturally suggested by the opposite decision.” Michelman, supra, at 1223.  Often the utilitarian approach and the fairness approach lead to common results; at times, though, they have divergent implications.  See id. at 1223-1224. ...
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DISCUSSION QUESTIONS:  MICHELMAN

3.27. Define in your own words the following factors from Michelmans’s analysis:  Efficiency Gains; Settlement Costs; Demoralization Costs. Suppose you had to determine an amount for each of these factors for Miller.  Describe what kinds of information you’d need. What kinds of cases are likely to have very high settlement costs?  What kinds of cases are likely to have very high demoralization costs?

3.28. Under Michelman’s analysis what should the state do when:


a) both settlement costs and demoralization costs exceed efficiency gains?

b) both settlement costs and demoralization costs are less than efficiency gains, and settlement costs exceed demoralization costs?

c) both settlement costs and demoralization costs are less than efficiency gains, and demoralization costs exceed settlement costs?

3.29. Try to explain in your own words the “fairness” principle elaborated in the last paragraph of the excerpt on Michelman. 

3.30. Try to apply both Michelman’s cost analysis and his fairness principle to the facts of three cases we’ve read and to “the Airspace Solution.” 

GRAND CENTRAL STATION (c.1920)
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Penn Central Transportation Co. v. City Of New York

438 U.S. 104 (1978)

Justice BRENNAN delivered the opinion of the Court. 
The question presented is whether … the application of New York City’s Landmarks Preservation Law to the parcel of land occupied by Grand Central Terminal has “taken” its owners’ property in violation of the Fifth and Fourteenth Amendments.                   
I. A.  Over the past 50 years, all 50 States and over 500 municipalities have enacted laws to encourage or require the preservation of buildings and areas with historic or aesthetic importance. These nationwide legislative efforts have been precipitated by two concerns.  The first is recognition that, in recent years, large numbers of historic structures, landmarks, and areas have been destroyed without adequate consideration of either the values represented therein or the possibility of preserving the destroyed properties for use in economically productive ways. The second is a widely shared belief that structures with special historic, cultural, or architectural significance enhance the quality of life for all. … 

   
New York City, responding to similar concerns … adopted its Landmarks Preservation Law in 1965. The city acted from the conviction that “the standing of [New York City] as a world-wide tourist center and world capital of business, culture and government” would be threatened if legislation were not enacted to protect historic landmarks and neighborhoods from precipitate decisions to destroy or fundamentally alter their character. The city believed that comprehensive measures to safeguard desirable features of the existing urban fabric would benefit its citizens in a variety of ways:  e. g., fostering “civic pride in the beauty and noble accomplishments of the past”;  protecting and enhancing “the city’s attractions to tourists and visitors”;  “support[ing] and stimul[ating] business and industry”;  “strengthen[ing] the economy of the city”;  and promoting “the use of historic districts, landmarks, interior landmarks and scenic landmarks for the education, pleasure and welfare of the people of the city.”  


The New York City law is typical of many urban landmark laws in that its primary method of achieving its goals is not by acquisitions of historic properties,6 but rather by involving public entities in land-use decisions affecting these properties and providing services, standards, controls, and incentives that will encourage preservation by private owners and users. While the law does place special restrictions on landmark properties as a necessary feature to the attainment of its larger objectives, the major theme of the law is to ensure the owners of any such properties both a “reasonable return” on their investments and maximum latitude to use their parcels for purposes not inconsistent with the preservation goals.

   
The operation of the law can be briefly summarized.  The primary responsibility for administering the law is vested in the Landmarks Preservation Commission….  The Commission first performs the function, critical to any landmark preservation effort, of identifying properties and areas that have “a special character or special historical or aesthetic interest or value as part of the development, heritage or cultural characteristics of the city, state or nation.”  If the Commission determines, after giving all interested parties an opportunity to be heard, that a building or area satisfies the ordinance’s criteria, it will designate a building to be a “landmark,” … or will designate an area to be a “historic district.” … New York City’s Board of Estimate… may modify or disapprove the designation, and the owner may seek judicial review of the final designation decision.  Thus far, 31 historic districts and over 400 individual landmarks have been finally designated,12 and the process is a continuing one.

   
Final designation as a landmark results in restrictions upon the property owner’s options concerning use of the landmark site.  First, the law imposes a duty upon the owner to keep the exterior features of the building “in good repair” ….  Second, the Commission must approve in advance any proposal to alter the exterior architectural features of the landmark or to construct any exterior improvement on the landmark site… 

In the event an owner wishes to alter a landmark site, three separate procedures are available through which administrative approval may be obtained.  First, the owner may apply to the Commission for … an order approving the improvement or alteration on the ground that it will not change or affect any architectural feature of the landmark and will be in harmony therewith. … Second, the owner may apply to the Commission for a certificate of “appropriateness.”  Such certificates will be granted if the Commission concludes … that the proposed construction on the landmark site would not unduly hinder the protection, enhancement, perpetuation, and use of the landmark. … Moreover, the owner who is denied … a certificate of appropriateness may submit an alternative or modified plan for approval. The final procedure—seeking a certificate of appropriateness on the ground of “insufficient return,”—provides special mechanisms … to ensure that designation does not cause economic hardship.

Although the designation of a landmark … restricts the owner’s control over the parcel, designation also enhances the economic position of the landmark owner in one significant respect.  Under New York City’s zoning laws, owners of real property who have not developed their property to the full extent permitted by the applicable zoning laws are allowed to transfer development rights to contiguous parcels on the same city block. A 1968 ordinance gave the owners of landmark sites additional opportunities to transfer development rights to other parcels.  … [T]he ordinance permitted transfers from a landmark parcel to property across the street or across a street intersection.  In 1969, the law governing the conditions under which transfers from landmark parcels could occur was liberalized, apparently to ensure that the Landmarks Law would not unduly restrict the development options of the owners of Grand Central Terminal. …

B.
This case involves the application of [the] Landmarks Preservation Law to Grand Central Terminal.  The Terminal, which is owned by the Penn Central Transportation Co. and its affiliates, is one of New York City’s most famous buildings.  Opened in 1913, it is regarded not only as providing an ingenious engineering solution to the problems presented by urban railroad stations, but also as a magnificent example of the French beaux-arts style.

   
The Terminal is located in midtown Manhattan.  … Although a 20-story office tower, to have been located above the Terminal, was part of the original design, the planned tower was never constructed.15  The Terminal itself is an eight-story structure which Penn Central uses as a railroad station and in which it rents space not needed for railroad purposes to a variety of commercial interests.  The Terminal is one of a number of properties owned by appellant Penn Central in this area of midtown Manhattan.  … At least eight of these are eligible to be recipients of development rights afforded the Terminal by virtue of landmark designation.

   
On August 2, 1967, following a public hearing, the Commission designated the Terminal a “landmark” ….  The Board of Estimate confirmed this action….  Although appellant Penn Central had opposed the designation before the Commission, it did not seek judicial review of the final designation decision.

ONE OF THE PROPOSED TOWERS WITH THE PAN AM (MET LIFE) BUILDING IN THE BACKGROUND
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On January 22, 1968, appellant Penn Central, to increase its income, entered into a renewable 50-year lease and sublease agreement with appellant UGP Properties, Inc….  Under the terms of the agreement, UGP was to construct a multistory office building above the Terminal.  UGP promised to pay Penn Central $1 million annually during construction and at least $3 million annually thereafter.  The rentals would be offset in part by a loss of some $700,000 to $1 million in net rentals presently received from concessionaires displaced by the new building.

Appellants … then applied to the Commission for permission to construct an office build**ing atop the Terminal.  Two separate plans … were submitted…. The first, Breuer I, provided for the construction of a 55-story office building, to be cantilevered above the existing facade and to rest on the roof of the Terminal.  The second, Breuer II Revised, called for tearing down a portion of the Terminal that included the 42d Street facade, stripping off some of the remaining features of the Terminal’s facade, and constructing a 53-story office building. … After four days of hearings at which over 80 witnesses testified, the Commission denied this application as to both proposals.

   
The Commission’s reasons for rejecting certificates respecting Breuer II Revised are summarized in the following statement:  “To protect a Landmark, one does not tear it down.  To perpetuate its architectural features, one does not strip them off.”  Breuer I, which would have preserved the existing vertical facades of the present structure, received more sympathetic consideration.  The Commission … focused on the effect that the proposed tower would have on … the dramatic view of the Terminal from [the south]. … In conclusion, the Commission stated:

[We have] no fixed rule against making additions to designated buildings—it all depends on how they are done....  But to balance a 55-story office tower above a flamboyant Beaux-Arts facade seems nothing more than an aesthetic joke.  Quite simply, the tower would overwhelm the Terminal by its sheer mass.  The ‘addition’ would be four times as high as the existing structure and would reduce the Landmark itself to the status of a curiosity.  Landmarks cannot be divorced from their settings--particularly when the setting is a dramatic and integral part of the original concept.  The Terminal, in its setting, is a great example of urban design.  Such examples are not so plentiful in New York City that we can afford to lose any of the few we have. And we must preserve them in a meaningful way—with alterations and additions of such character, scale, materials and mass as will protect, enhance and perpetuate the original design rather than overwhelm it. 

   
Appellants did not seek judicial review of the denial of [their application]. … Further, appellants did not avail themselves of the opportunity to develop and submit other plans for the Commission’s consideration and approval.  Instead, appellants filed suit in New York Supreme Court, Trial Term, claiming, inter alia, that the application of the Landmarks Preservation Law had “taken” their property without just compensation in violation of the Fifth and Fourteenth Amendments and arbitrarily deprived them of their property without due process of law in violation of the Fourteenth Amendment.  …  The New York Court of Appeals … rejected any claim that the Landmarks Law had “taken” property without “just compensation” …. We affirm.

II.  The issues presented by appellants are (1) whether the restrictions imposed by New York City’s law upon appellants’ exploitation of the Terminal site effect a “taking” of appellants’ property for a public use within the meaning of the Fifth Amendment, which of course is made applicable to the States through the Fourteenth Amendment, and, (2), if so, whether the transferable development rights afforded appellants constitute “just compensation” within the meaning of the Fifth Amendment.   We need only address the question whether a “taking” has occurred. 

  
A.  Before considering appellants’ specific contentions, it will be useful to review the factors that have shaped the jurisprudence of the Fifth Amendment injunction “nor shall private property be taken for public use, without just compensation.”  The question of what constitutes a “taking” for purposes of the Fifth Amendment has proved to be a problem of considerable difficulty.  While this Court has recognized that the “Fifth Amendment’s guarantee  . . .  [is] designed to bar Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole,” Armstrong v. United States, 364 U.S.40, 49 (1960), this Court, quite simply, has been unable to develop any “set formula” for determining when “justice and fairness” require that economic injuries caused by public action be compensated by the government, rather than remain disproportionately concentrated on a few persons.  Indeed, we have frequently observed that whether a particular restriction will be rendered invalid by the government’s failure to pay for any losses proximately caused by it depends largely “upon the particular circumstances [in that] case.”  United States v. Central Eureka Mining Co., 357 U.S. 155, 168 (1958).

In engaging in these essentially ad hoc, factual inquiries, the Court’s decisions have identified several factors that have particular significance.  The economic impact of the regulation on the claimant and, particularly, the extent to which the regulation has interfered with distinct investment-backed expectations are, of course, relevant considerations.  So, too, is the character of the governmental action.  A “taking” may more readily be found when the interference with property can be characterized as a physical invasion by government, than when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good.

   
“Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law,” Mahon, and this Court has accordingly recognized, in a wide variety of contexts, that government may execute laws or programs that adversely affect recognized economic values.  Exercises of the taxing power are one obvious example.  A second are the decisions in which this Court has dismissed “taking” challenges on the ground that, while the challenged government action caused economic harm, it did not interfere with interests that were sufficiently bound up with the reasonable expectations of the claimant to constitute “property” for Fifth Amendment purposes.  See, e. g., United States v. Willow River Power Co., 324 U.S. 499 (1945) (interest in high-water level of river for runoff for tailwaters to maintain power head is not property);  United States v. Chandler-Dunbar Water Power Co., 229 U.S. 53 (1913) (no property interest can exist in navigable waters).

   
More importantly for the present case, in instances in which a state tribunal reasonably concluded that “the health, safety, morals, or general welfare” would be promoted by prohibiting particular contemplated uses of land, this Court has upheld land-use regulations that destroyed or adversely affected recognized real property interests.  Zoning laws are, of course, the classic example, which have been viewed as permissible governmental action even when prohibiting the most beneficial use of the property.  

Zoning laws generally do not affect existing uses of real property, but “taking” challenges have also been held to be without merit in a wide variety of situations when the challenged governmental actions prohibited a beneficial use to which individual parcels had previously been devoted and thus caused substantial individualized harm.  Miller is illustrative.  [In that case, t]he Court held that the State might properly make “a choice between the preservation of one class of property and that of the other” and … concluded that the State had not exceeded “its constitutional powers by deciding upon the destruction of one class of property [without compensation] in order to save another which, in the judgment of the legislature, is of greater value to the public.”


Again, Hadacheck upheld a law prohibiting the claimant from continuing his otherwise lawful business of operating a brickyard in a particular physical community on the ground that the legislature had reasonably concluded that the presence of the brickyard was inconsistent with neighboring uses.  See also United States v. Central Eureka Mining Co., supra (Government order closing gold mines so that skilled miners would be available for other mining work held not a taking);  Atchison, T. & S. F. R. Co. v. Public Utilities Comm’n, 346 U.S. 346 (1953) (railroad may be required to share cost of constructing railroad grade improvement);  Walls v. Midland Carbon Co., 254 U.S. 300 (1920) (law prohibiting manufacture of carbon black upheld);  Reinman v. Little Rock, 237 U.S. 171 (1915) (law prohibiting livery stable upheld);  Mugler v. Kansas, 123 U.S. 623 (1887) (law prohibiting liquor business upheld).

  
Goldblatt v. Hempstead, 369 U.S. 590 (1962), is a recent example.  There, a 1958 city safety ordinance banned any excavations below the water table and effectively prohibited the claimant from continuing a sand and gravel mining business that had been operated on the particular parcel since 1927.  The Court upheld the ordinance against a “taking” challenge, although the ordinance prohibited the present and presumably most beneficial use of the property and had, like the regulations in Miller and Hadacheck, severely affected a particular owner.  The Court assumed that the ordinance did not prevent the owner’s reasonable use of the property since the owner made no showing of an adverse effect on the value of the land.  Because the restriction served a substantial public purpose, the Court thus held no taking had occurred.  It is, of course, implicit in Goldblatt that a use restriction on real property may constitute a “taking” if not reasonably necessary to the effectuation of a substantial public purpose, or perhaps if it has an unduly harsh impact upon the owner’s use of the property.

   
Mahon is the leading case for the proposition that a state statute that substantially furthers important public policies may so frustrate distinct investment-backed expectations as to amount to a “taking.”  There the claimant had sold the surface rights to particular parcels of property, but expressly reserved the right to remove the coal thereunder.  A Pennsylvania statute, enacted after the transactions, forbade any mining of coal that caused the subsidence of any house, unless the house was the property of the owner of the underlying coal and was more than 150 feet from the improved property of another.  Because the statute made it commercially impracticable to mine the coal, and thus had nearly the same effect as the complete destruction of rights claimant had reserved from the owners of the surface land, the Court held that the statute was invalid as effecting a “taking” without just compensation.  See also Hudson Water Co. v. McCarter, 209 U.S. 349, 355 (1908) (if height restriction makes property wholly useless “the rights of property  . . .  prevail over the other public interest” and compensation is required).  See generally Michelman, Property, Utility, and Fairness:  Comments on the Ethical Foundations of “Just Compensation” Law, 80 Harv.L.Rev. 1165, 1229-1234 (1967).

   
Finally, government actions that may be characterized as acquisitions of resources to permit or facilitate uniquely public functions have often been held to constitute “takings.”  United States v. Causby, 328 U.S. 256 (1946), is illustrative.  In holding that direct overflights above the claimant’s land, that destroyed the present use of the land as a chicken farm, constituted a “taking,” Causby emphasized that Government had not “merely destroyed property [but was] using a part of it for the flight of its planes.” See generally Michelman, supra, at 1226-1229;  Sax, Takings and the Police Power, 74 Yale L.J. 36 (1964).

B.
In contending that the New York City law has “taken” their property…, appellants make a series of arguments, which … essentially urge that any substantial restriction imposed pursuant to a landmark law must be accompanied by just compensation if it is to be constitutional.  Before considering these, we emphasize what is not in dispute.  Because this Court has recognized, in a number of settings, that States and cities may enact land-use restrictions or controls to enhance the quality of life by preserving the character and desirable aesthetic features of a city, appellants do not contest that New York City’s objective of preserving structures and areas with special historic, architectural, or cultural significance is an entirely permissible governmental goal.  They also do not dispute that the restrictions imposed on its parcel are appropriate means of securing the purposes of the New York City law.  Finally, appellants do not challenge any of the specific factual premises of the decision below.  They accept for present purposes both that the parcel of land occupied by Grand Central Terminal must, in its present state, be regarded as capable of earning a reasonable return, and that the transferable development rights afforded appellants by virtue of the Terminal’s designation as a landmark are valuable, even if not as valuable as the rights to construct above the Terminal.  In appellants’ view none of these factors derogate from their claim that New York City’s law has effected a “taking.”

They first observe that the airspace above the Terminal is a valuable property interest….  They urge that the Landmarks Law has deprived them of any gainful use of their “air rights” above the Terminal and that, irrespective of the value of the remainder of their parcel, the city has “taken” their right to this superadjacent airspace, thus entitling them to “just compensation” measured by the fair market value of these air rights.

Apart from our own disagreement with appellants’ characterization of the effect of the New York City law, the submission that appellants may establish a “taking” simply by showing that they have been denied the ability to exploit a property interest that they heretofore had believed was available for development is quite simply untenable.  Were this the rule, this Court would have erred not only in upholding laws restricting the development of air rights, see Welch v. Swasey, 214 U.S. 91 (1909), but also in approving those prohibiting both the subjacent, see Goldblatt v. Hempstead, 369 U.S. 590 (1962), and the lateral, see Gorieb v. Fox, 274 U.S. 603 (1927), development of particular parcels.27  “Taking” jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated.  In deciding whether a particular governmental action has effected a taking, this Court focuses rather both on the character of the action and on the nature and extent of the interference with rights in the parcel as a whole….

Secondly, appellants, focusing on the character and impact of the New York City law, argue that it effects a “taking” because its operation has significantly diminished the value of the Terminal site.  Appellants concede that the decisions sustaining other land-use regulations, which, like the New York City law, are reasonably related to the promotion of the general welfare, uniformly reject the proposition that diminution in property value, standing alone, can establish a “taking,” see Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) (75% diminution in value caused by zoning law);  Hadacheck (87 1/2 % diminution in value); and that the “taking” issue in these contexts is resolved by focusing on the uses the regulations permit. Appellants, moreover, also do not dispute that a showing of diminution in property value would not establish a taking if the restriction had been imposed as a result of historic-district legislation, but appellants argue that New York City’s regulation of individual landmarks is fundamentally different from zoning or from historic-district legislation because the controls imposed by New York City’s law apply only to individuals who own selected properties.

Stated baldly, appellants’ position appears to be that the only means of ensuring that selected owners are not singled out to endure financial hardship for no reason is to hold that any restriction imposed on individual landmarks pursuant to the New York City scheme is a “taking” requiring the payment of “just compensation.”  Agreement with this argument would, of course, invalidate not just New York City’s law, but all comparable landmark legislation in the Nation.  We find no merit in it.

 
It is true, as appellants emphasize, that both historic-district legislation and zoning laws regulate all properties within given physical communities whereas landmark laws apply only to selected parcels.  But, contrary to appellants’ suggestions, landmark laws are not like discriminatory, or “reverse spot,” zoning:  that is, a land-use decision which arbitrarily singles out a particular parcel for different, less favorable treatment than the neighboring ones. In contrast to discriminatory zoning, which is the antithesis of land-use control as part of some comprehensive plan, the New York City law embodies a comprehensive plan to preserve structures of historic or aesthetic interest wherever they might be found in the city, and as noted, over 400 landmarks and 31 historic districts have been designated pursuant to this plan.


Equally without merit is the related argument that the decision to designate a structure as a landmark “is inevitably arbitrary or at least subjective, because it is basically a matter of taste,” thus unavoidably singling out individual landowners for disparate and unfair treatment.  The argument has a particularly hollow ring in this case.  For appellants not only did not seek judicial review of either the designation or of the denials of the certificates of appropriateness … , but do not even now suggest that the Commission’s decisions concerning the Terminal were in any sense arbitrary or unprincipled.  But, in any event, a landmark owner has a right to judicial review of any Commission decision, and, quite simply, there is no basis whatsoever for a conclusion that courts will have any greater difficulty identifying arbitrary or discriminatory action in the context of landmark regulation than in the context of classic zoning or indeed in any other context. 

 
Next, appellants observe that New York City’s law differs from zoning laws and historic-district ordinances in that the Landmarks Law does not impose identical or similar restrictions on all structures located in particular physical communities.  It follows, they argue, that New York City’s law is inherently incapable of producing the fair and equitable distribution of benefits and burdens of governmental action which is characteristic of zoning laws and historic-district legislation and which they maintain is a constitutional requirement if “just compensation” is not to be afforded.  It is, of course, true that the Landmarks Law has a more severe impact on some landowners than on others, but that in itself does not mean that the law effects a “taking.”  Legislation designed to promote the general welfare commonly burdens some more than others.  The owners of the brickyard in Hadacheck, of the cedar trees in Miller, and of the gravel and sand mine in Goldblatt were uniquely burdened by the legislation sustained in those cases.30  Similarly, zoning laws often affect some property owners more severely than others but have not been held to be invalid on that account.  For example, the property owner in Euclid who wished to use its property for industrial purposes was affected far more severely by the ordinance than its neighbors who wished to use their land for residences.

In any event, appellants’ repeated suggestions that they are solely burdened and unbenefited is factually inaccurate.  This contention overlooks the fact that the New York City law applies to vast numbers of structures in the city in addition to the Terminal….  Unless we are to reject the judgment of the New York City Council that the preservation of landmarks benefits all New York citizens and all structures, both economically and by improving the quality of life in the city as a whole--which we are unwilling to do--we cannot conclude that the owners of the Terminal have in no sense been benefited by the Landmarks Law.  Doubtless appellants believe they are more burdened than benefited by the law, but that must have been true, too, of the property owners in Miller, Hadacheck, Euclid, and Goldblatt.32
Appellants’ final broad-based attack would have us treat the law as an instance, like that in United States v. Causby, in which government, acting in an enterprise capacity, has appropriated part of their property for some strictly governmental purpose.  Apart from the fact that Causby was a case of invasion of airspace that destroyed the use of the farm beneath and this New York City law has in nowise impaired the present use of the Terminal, the Landmarks Law neither exploits appellants’ parcel for city purposes nor facilitates nor arises from any entrepreneurial operations of the city.  The situation is not remotely like that in Causby where the airspace above the property was in the flight pattern for military aircraft.  The Landmarks Law’s effect is simply to prohibit appellants or anyone else from occupying portions of the airspace above the Terminal, while permitting appellants to use the remainder of the parcel in a gainful fashion.  This is no more an appropriation of property by government for its own uses than is a zoning law prohibiting, for “aesthetic” reasons, two or more adult theaters within a specified area, see Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976), or a safety regulation prohibiting excavations below a certain level.  See Goldblatt v. Hempstead.

           C.
Rejection of appellants’ broad arguments is not, however, the end of our inquiry, for all we thus far have established is that the New York City law is not rendered invalid by its failure to provide “just compensation” whenever a landmark owner is restricted in the exploitation of property interests, such as air rights, to a greater extent than provided for under applicable zoning laws.  We now must consider whether the interference with appellants’ property is of such a magnitude that “there must be an exercise of eminent domain and compensation to sustain [it].”  Mahon.  That inquiry may be narrowed to the question of the severity of the impact of the law on appellants’ parcel, and its resolution in turn requires a careful assessment of the impact of the regulation on the Terminal site.

Unlike the governmental acts in Goldblatt, Miller, Causby, … and Hadacheck, the New York City law does not interfere in any way with the present uses of the Terminal.  Its designation as a landmark not only permits but contemplates that appellants may continue to use the property precisely as it has been used for the past 65 years:  as a railroad terminal containing office space and concessions.  So the law does not interfere with what must be regarded as Penn Central’s primary expectation concerning the use of the parcel.  More importantly, on this record, we must regard the New York City law as permitting Penn Central not only to profit from the Terminal but also to obtain a “reasonable return” on its investment.

  
Appellants, moreover, exaggerate the effect of the law on their ability to make use of the air rights above the Terminal in two respects. First, it simply cannot be maintained, on this record, that appellants have been prohibited from occupying any portion of the airspace above the Terminal. While the Commission’s actions in denying applications to construct an office building in excess of 50 stories above the Terminal may indicate that it will refuse to issue a certificate of appropriateness for any comparably sized structure, nothing the Commission has said or done suggests an intention to prohibit any construction above the Terminal.  The Commission’s report emphasized that whether any construction would be allowed depended upon whether the proposed addition “would harmonize in scale, material and character with [the Terminal].” Since appellants have not sought approval for the construction of a smaller structure, we do not know that appellants will be denied any use of any portion of the airspace above the Terminal. 

   
Second, to the extent appellants have been denied the right to build above the Terminal, it is not literally accurate to say that they have been denied all use of even those pre-existing air rights.  Their ability to use these rights has not been abrogated;  they are made transferable to at least eight parcels in the vicinity of the Terminal, one or two of which have been found suitable for the construction of new office buildings.  Although appellants and others have argued that New York City’s transferable development-rights program is far from ideal, the New York courts here supportably found that, at least in the case of the Terminal, the rights afforded are valuable.  While these rights may well not have constituted “just compensation” if a “taking” had occurred, the rights nevertheless undoubtedly mitigate whatever financial burdens the law has imposed on appellants and, for that reason, are to be taken into account in considering the impact of regulation.  


On this record, we conclude that the application of New York City’s Landmarks Law has not effected a “taking” of appellants’ property.  The restrictions imposed are substantially related to the promotion of the general welfare and not only permit reasonable beneficial use of the landmark site but also afford appellants opportunities further to enhance not only the Terminal site proper but also other properties. 

Justice REHNQUIST, with whom THE CHIEF JUSTICE and Justice STEVENS join, dissenting.  Of the over one million buildings and structures in the city of New York, appellees have singled out 400 for designation as official landmarks.1  The owner of a building might initially be pleased that his property has been chosen … for such a singular distinction.  But he may well discover, as appellant … did here, that the landmark designation imposes upon him a substantial cost, with little or no offsetting benefit except for the honor of the designation.  The question in this case is whether the cost associated with the city of New York’s desire to preserve a limited number of “landmarks” within its borders must be borne by all of its taxpayers or whether it can instead be imposed entirely on the owners of the individual properties.

   
Only in the most superficial sense of the word can this case be said to involve “zoning.”  Typical zoning restrictions may, it is true, so limit the prospective uses of a piece of property as to diminish the value of that property in the abstract because it may not be used for the forbidden purposes.  But any such abstract decrease in value will more than likely be at least partially offset by an increase in value which flows from similar restrictions as to use on neighboring properties.  All property owners in a designated area are placed under the same restrictions, not only for the benefit of the municipality as a whole but also for the common benefit of one another.  In the words of Mr. Justice Holmes, speaking for the Court in Mahon, there is “an average reciprocity of advantage.”

Where a relatively few individual buildings, all separated from one another, are singled out and treated differently from surrounding buildings, no such reciprocity exists.  The cost to the property owner which results from the imposition of restrictions applicable only to his property and not that of his neighbors may be substantial—in this case, several million dollars—with no comparable reciprocal benefits.  And the cost associated with landmark legislation is likely to be of a completely different order of magnitude than that which results from the imposition of normal zoning restrictions.  Unlike the regime affected by the latter, the landowner is not simply prohibited from using his property for certain purposes, while allowed to use it for all other purposes.  Under the historic-landmark preservation scheme adopted by New York, the property owner is under an affirmative duty to preserve his property as a landmark at his own expense.  To suggest that because traditional zoning results in some limitation of use of the property zoned, the New York City landmark preservation scheme should likewise be upheld, represents the ultimate in treating as alike things which are different.  The rubric of “zoning” has not yet sufficed to avoid the well-established proposition that the Fifth Amendment bars the “Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole.”  Armstrong v. United States, 364 U.S. 40, 49 (1960). …                               

I.  The Fifth Amendment provides in part:  “nor shall private property be taken for public use, without just compensation.” In a very literal sense, the actions of appellees violated this constitutional prohibition. Before the city of New York declared Grand Central Terminal to be a landmark, Penn Central could have used its “air rights” over the Terminal to build a multistory office building, at an apparent value of several million dollars per year.  Today, the Terminal cannot be modified in any form, including the erection of additional stories, without the permission of the Landmark Preservation Commission, a permission which appellants, despite good-faith attempts, have so far been unable to obtain.  Because the Taking Clause of the Fifth Amendment has not always been read literally, however, the constitutionality of appellees’ actions requires a closer scrutiny of this Court’s interpretation of the three key words in the Taking Clause--”property,” “taken,” and “just compensation.” 

A.  Appellees do not dispute that valuable property rights have been destroyed. And the Court has frequently emphasized that the term “property” as used in the Taking Clause includes the entire “group of rights inhering in the citizen’s [ownership].”  United States v. General Motors Corp., 323 U.S. 373 (1945).  … While neighboring landowners are free to use their land and “air rights” in any way consistent with the broad boundaries of New York zoning, Penn Central, absent the permission of appellees, must forever maintain its property in its present state. …


B.  Appellees have thus destroyed--in a literal sense, “taken”--substantial property rights of Penn Central.  While the term “taken” might have been narrowly interpreted to include only physical seizures of property rights, “the construction of the phrase has not been so narrow.  The courts have held that the deprivation of the former owner rather than the accretion of a right or interest to the sovereign constitutes the taking.”  Id., at 378. Because “not every destruction or injury to property by governmental action has been held to be a ‘taking’ in the constitutional sense,” Armstrong v. United States, 364 U.S. at 48, however, this does not end our inquiry.  But an examination of the two exceptions where the destruction of property does not constitute a taking demonstrates that a compensable taking has occurred here.

1.  As early as 1887, the Court recognized that the government can prevent a property owner from using his property to injure others without having to compensate the owner for the value of the forbidden use. … Thus, there is no “taking” where a city prohibits the operation of a brickyard within a residential area, see Hadacheck, or forbids excavation for sand and gravel below the water line, see Goldblatt v. Hempstead, 369 U.S. 590 (1962).  Nor is it relevant, where the government is merely prohibiting a noxious use of property, that the government would seem to be singling out a particular property owner.  Hadacheck.8 

   
The nuisance exception to the taking guarantee is not coterminous with the police power itself.  The question is whether the forbidden use is dangerous to the safety, health, or welfare of others.  Thus, in Curtin v. Benson, 222 U.S. 78 (1911), the Court held that the Government, in prohibiting the owner of property within the boundaries of Yosemite National Park from grazing cattle on his property, had taken the owner’s property.  The Court assumed that the Government could constitutionally require the owner to fence his land or take other action to prevent his cattle from straying onto others’ land without compensating him.

Such laws might be considered as strictly regulations of the use of property, of so using it that no injury could result to others.  They would have the effect of making the owner of land herd his cattle on his own land and of making him responsible for a neglect of it.

Id., at 86. The prohibition in question, however, was “not a prevention of a misuse or illegal use but the prevention of a legal and essential use, an attribute of its ownership.”  Ibid.

   
Appellees are not prohibiting a nuisance.  The record is clear that the proposed addition to the Grand Central Terminal would be in full compliance with zoning, height limitations, and other health and safety requirements. Instead, appellees are seeking to preserve what they believe to be an outstanding example of beaux-arts architecture.  Penn Central is prevented from further developing its property basically because too good a job was done in designing and building it.  The city of New York, because of its unadorned admiration for the design, has decided that the owners of the building must preserve it unchanged for the benefit of sightseeing New Yorkers and tourists.

Unlike land-use regulations, appellees’ actions do not merely prohibit Penn Central from using its property in a narrow set of noxious ways.  Instead, appellees have placed an affirmative duty on Penn Central to maintain the Terminal in its present state and in “good repair.”  Appellants are not free to use their property as they see fit within broad outer boundaries but must strictly adhere to their past use except where appellees conclude that alternative uses would not detract from the landmark.  While Penn Central may continue to use the Terminal as it is presently designed, appellees otherwise “exercise complete dominion and control over the surface of the land,” United States v. Causby, 328 U.S. 256, 262 (1946), and must compensate the owner for his loss.  Ibid.  …

               2.
Even where the government prohibits a noninjurious use, the Court has ruled that a taking does not take place if the prohibition applies over a broad cross section of land and thereby “secure[s] an average reciprocity of advantage.” Mahon.  It is for this reason that zoning does not constitute a “taking.”  While zoning at times reduces individual property values, the burden is shared relatively evenly and it is reasonable to conclude that on the whole an individual who is harmed by one aspect of the zoning will be benefited by another.


Here, however, a multimillion dollar loss has been imposed on appellants;  it is uniquely felt and is not offset by any benefits flowing from the preservation of some 400 other “landmarks” in New York City.  Appellees have imposed a substantial cost on less than one one-tenth of one percent of the buildings in New York City for the general benefit of all its people.  It is exactly this imposition of general costs on a few individuals at which the “taking” protection is directed.  … 

   
As Mr. Justice Holmes pointed out in Mahon, “the question at bottom” in an eminent domain case “is upon whom the loss of the changes desired should fall.”  The benefits that appellees believe will flow from preservation of the Grand Central Terminal will accrue to all the citizens of New York City.  There is no reason to believe that appellants will enjoy a substantially greater share of these benefits.  If the cost of preserving Grand Central Terminal were spread evenly across the entire population of the city of New York, the burden per person would be in cents per year--a minor cost appellees would surely concede for the benefit accrued.  Instead, however, appellees would impose the entire cost of several million dollars per year on Penn Central.  But it is precisely this sort of discrimination that the Fifth Amendment prohibits. 

   
Appellees in response would argue that a taking only occurs where a property owner is denied all reasonable value of his property.13  The Court has frequently held that, even where a destruction of property rights would not otherwise constitute a taking, the inability of the owner to make a reasonable return on his property requires compensation under the Fifth Amendment. But the converse is not true.  A taking does not become a noncompensable exercise of police power simply because the government in its grace allows the owner to make some “reasonable” use of his property.  “[I]t is the character of the invasion, not the amount of damage resulting from it, so long as the damage is substantial, that determines the question whether it is a taking.” United States v. Cress, 243 U.S. 316, 328 (1917);  United States v. Causby, 328 U.S., at 266.  

C.  Appellees, apparently recognizing that the constraints imposed on a landmark site constitute a taking for Fifth Amendment purposes, do not leave the property owner empty-handed.  As the Court notes, the property owner may theoretically “transfer” his previous right to develop the landmark property to adjacent properties if they are under his control. Appellees have coined this system “Transfer Development Rights,” or TDR’s.

Of all the terms used in the Taking Clause, “just compensation” has the strictest meaning.  The Fifth Amendment does not allow simply an approximate compensation but requires “a full and perfect equivalent for the property taken.”  Monongahela Navigation Co. v. United States, 148 U.S. at 326. … And the determination of whether a “full and perfect equivalent” has been awarded is a “judicial function.”  United States v. New River Collieries Co., 262 U.S. 341, 343-344 (1923).  …

   
Appellees contend that, even if they have “taken” appellants’ property, TDR’s constitute “just compensation.”  Appellants, of course, argue that TDR’s are highly imperfect compensation.  Because the lower courts held that there was no “taking,” they did not have to reach the question of whether or not just compensation has already been awarded.  … Because the record on appeal is relatively slim, I would remand to the Court of Appeals for a determination of whether TDR’s constitute a “full and perfect equivalent for the property taken.” 

II.  Over 50 years ago, Mr. Justice Holmes, speaking for the Court, warned that the courts were “in danger of forgetting that a strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change.” Mahon.  The Court’s opinion in this case demonstrates that the danger thus foreseen has not abated. The city of New York is in a precarious financial state, and some may believe that the costs of landmark preservation will be more easily borne by corporations such as Penn Central than the overburdened individual taxpayers of New York.  But these concerns do not allow us to ignore past precedents construing the Eminent Domain Clause to the end that the desire to improve the public condition is, indeed, achieved by a shorter cut than the constitutional way of paying for the change.
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DISCUSSION QUESTIONS:  PENN CENTRAL
3.31. What is the government action at issue in Penn Central?  What is the purpose of the action? Is the action rationally related to the purpose?  What limits are placed on the appellants’ use of their property?  What uses of their property are still permissible?  What is the harm to the petitioners? Can you fit this case into the Demsetz Takings story? 

3.32.  What arguments can you make about Penn Central from Hadacheck, Mahon and Miller?  

3.33.  What arguments can you make about Penn Central from Sax, Epstein, and Michaelman?

3.34.  One factor identified by the Penn Central majority as relevant to the Takings inquiry is “the extent to which the regulation has interfered with distinct investment-backed expectations.”  What does this test mean?  Why isn’t the test met in this case?

3.35.  How does the Penn Central majority characterize the holding in Mahon?  Is this a broad or narrow reading of the case?  Do you agree with the characterization?  

3.36.
The appellants argued that the designation of their building in a taking because it completely deprived them of their air rights.  How does the majority respond to this claim?  Is its response consistent with earlier caselaw? 

3.37.
Appellants also claimed (similarly to the landowner in Hadacheck) that the designation of historical buildings is a taking because it arbitrarily singles out some property owners.  How does the majority respond?  

3.38.  The appellants also relied on U.S. v. Causby (see pp 142, 145-46).  What did that case hold?  How does the court distinguish it?  What does the majority’s discussion of Causby suggest about how the Court would view Sax’s analysis?  

3.39.  What is the significance of footnote 30?  Does this footnote alter your reading of any earlier cases? 

3.40.  The dissent claims that there was no “reciprocity of advantage” in Penn Central.  Can you make an argument that Justice Rehnquist is wrong on this point?

3.41.  What points does the dissent make in footnote 13?  Do you agree with them?

3.42.  What rules can you derive from the majority in Penn Central?  How does Penn Central alter or limit the holdings of the three earlier cases? 

3.43.  What arguments can you make about “the Airspace Solution” from looking at the four cases together?
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Academic Perspectives IV:  Bruce Ackerman 


In the view of ... Ackerman [in] Private Property and the Constitution (1977), all of the work discussed above represents what he calls “Scientific Policymaking”—the use of technical concepts to assess legal rules in terms of abstract general principles.  Most of the work, moreover, reflects Scientific Policymaking of a Utilitarian sort (the capitalization is Ackerman’s).... Ackerman, by constructing [a contrasting] Ordinary Observer’s conception of property, is able to find some coherence in present takings law.


The Ordinary Observer is someone who thinks about law the way ordinary (lay) people do.  Because, unlike Scientific Policymakers, ordinary people do not use technical concepts to assess legal rules in terms of general principles, neither will the Ordinary Observer.  Rather, he or she looks at how people in our culture are socialized regarding property.  Layman, as Ackerman calls the typical citizen, is taught at an early age to distinguish between things that are his and things that are not.  If something belongs to him, others are generally under an obligation to ask his permission to use it, unless they have some very compelling reason.  Layman, in contrast, may use his things in any number of ways without anybody’s permission, though he is to refrain from uses unduly harmful to others.  So an Ordinary Observer, rather than entertaining complicated notions about “bundles of rights,” says that something is Layman’s property when “(a) Layman may, without negative social sanction, use the thing in lots more ways than others can; and (b) others need a specially compelling reason if they hope to escape the negative social sanctions that are normally visited upon those who use another’s things without receiving his permission.” Id. at 99-100.


Given this conception of property, Ackerman can argue that takings law makes some sense after all.  Suppose, for example, that a person has some “thing” that all regard as his in the Ordinary sense - it is “property” that he “owns.” Then the government enacts a regulation that destroys or reduces the value of the property, or actually transfers the property to itself or someone else.  In the latter case, the transfer, a taking results for the Ordinary Observer (and according to conventional law): The person no longer has his thing at all.  In the case of a regulation that merely reduces value, however, the person still has the property, and thus no taking has occurred unless, perhaps, the property’s value has been so utterly destroyed that it would be a “bad joke” to say that he still has a thing that has in fact been rendered virtually useless.  (By this reasoning Ackerman can explain cases that deny compensation where the value of property is reduced from $100 million to $20 million, yet grant it where the reduction is from $100 to $20, even though the first loss is magnitudes larger and the percentage diminution in the two cases the same.)  Even where value is utterly destroyed, however, there is no taking for the Ordinary Observer, nor under conventional law, if the property owner has been using his thing in ways that well socialized people should recognize as unduly harmful—for example, to create a nuisance.  To say that Ackerman is able, through the eyes of an Ordinary Observer, to give a convincing account of takings law is not to say that he endorses the approach.  ...

DISCUSSION QUESTIONS:  ACKERMAN & BEYOND

3.44. Elaborate in your own words Ackerman’s distinction between “Ordinary Observers” and “Scientific Policymakers.”  When does Ackerman believe ordinary observers would see a “taking”?

3.45. How would Ackerman’s ordinary observer view Hadacheck? Mahon? Miller? Penn Central?

3.46.Of the theorists we have read, which, if any, seem to have been approved or adopted in whole or in part by the Supreme Court?
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EPILOGUE:  Stephen Sondheim, I Know Things Now

(from Into the Woods)
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LITTLE RED RIDING HOOD:

Mother said, 

“Straight ahead,”

Not to delay

Or be misled

I should have heeded

Her advice ...

But he seemed so nice.

And he showed me things, 

Many beautiful things,

That I hadn’t thought to explore.

They were off  my path,

So I never had dared.

I had been so careful, 

I never had cared.

And he made me feel excited–

Well, excited and scared.

When he said, “Come in!”

With that sickening grin,

How could I know what was in store?

Once his teeth were bared,

Though, I really got scared–

Well, excited and scared–

But he drew me close

And he swallowed me down,

Down a dark slimy path

Where lie secrets that I never want to know,

And when everything familiar

Seemed to disappear forever,

At the end of the path 

Was Granny once again.

So we wait in the dark

Until someone sets us free,

And we’re brought into the light,

And we’re back at the start.

And I know things now,

Many valuable things,

That I hadn’t known before:

Do not put your faith 

In a cape and a hood,

They will not protect you 

The way that they should.

And take extra care with strangers,

Even flowers have their dangers.

And though scary is exciting,

Nice is different than good.

Now I know:

Don’t be scared.

Granny is right,

Just be prepared.

Isn’t it nice to know a lot!

And a little bit not ... 
* All “Academic Perspectives” in this unit are taken from Academic Perspectives on Takings in Dukeminier & Krier, Property 1224-28 (3d ed. 1993)





6  The consensus is that widespread public ownership of historic properties in urban settings is neither feasible nor wise.  Public ownership reduces the tax base, burdens the public budget with costs of acquisitions and maintenance, and results in the preservation of public buildings as museums and similar facilities, rather than as economically productive features of the urban scene. 





12 … Although appellants are correct in noting that some of the designated landmarks are publicly owned, the vast majority are, like Grand Central Terminal, privately owned structures.





15 The Terminal’s present foundation includes columns, which were built into it for the express purpose of supporting the proposed 20-story tower.





27 These cases dispose of any contention that might be based on Mahon that full use of air rights is so bound up with the investment-backed expectations of appellants that governmental deprivation of these rights invariably—i.e., irrespective of the impact of the restriction on  the value of the parcel as a whole—constitutes a “taking.” 





30 Appellants attempt to distinguish these cases on the ground that, in each, government was prohibiting a “noxious” use of land and that in the present case, in contrast, appellants’ proposed construction above the Terminal would be beneficial.  We observe that the uses in issue in Hadacheck, Miller, and Goldblatt were perfectly lawful in themselves. … These cases are better understood as  resting not on any supposed “noxious” quality of the prohibited uses but  rather on the ground that the restrictions were reasonably related to the implementation of a policy—not unlike historic preservation—expected to produce a widespread public benefit and applicable to all similarly situated property.  Nor, correlatively, can it be asserted that the destruction or fundamental alteration of a historic landmark is not harmful.  The suggestion that the beneficial quality of appellants’ proposed construction is established by the fact that the construction would have been consistent with applicable zoning laws ignores the development in sensibilities and ideals reflected in landmark legislation like New York City’s.





32 It is, of course, true that the fact the duties imposed by zoning and historic-district legislation apply throughout particular physical communities provides assurances against arbitrariness, but the applicability of the Landmarks Law to a large number of parcels in the city, in our view, provides comparable, if not identical, assurances.





1 Although the Court refers to the New York ordinance as a comprehensive program to preserve historic landmarks, the ordinance is not limited to historic buildings and gives little guidance to the Landmarks Preservation Commission in its selection of landmark sites.  Section 207-1.0(n) … requires only that the selected landmark be at least 30 years old and possess “a special character or special historical or aesthetic interest or value as part of the development, heritage or cultural characteristics of the city, state or nation.”





8 Each of the cases cited by the Court for the proposition that legislation which severely affects some landowners but not others does not effect a “taking” involved noxious uses of property.  See Hadacheck; Miller; Goldblatt.





13 Difficult conceptual and legal problems are posed by a rule that a taking only occurs where the property owner is denied all reasonable return on his property.  Not only must the Court define “reasonable return” for a variety of types of property (farmlands, residential properties, commercial and industrial areas), but the Court must define the particular property unit that should be examined.  For example, in this case, if appellees are viewed as having restricted Penn Central’s use of its “air rights,” all return has been denied.  See Mahon.  The Court does little to resolve  these questions in its opinion.  Thus, at one point, the Court implies that the question is whether the restrictions have “an unduly harsh impact upon the owner’s use of the property,”;  at another point, the question is phrased as whether Penn Central can obtain “a ‘reasonable return’ on its investment,”;  and, at yet another point, the question becomes whether the landmark is “economically viable.”
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