3.  Capture Using Traps & Some Basic Economics

State v. Shaw
67 Ohio St. 157, 65 N.E. 877 (1902)

The defendants in error were indicted in Lake county for the crime of grand larceny.  The indictment is as follows:

In the court of common pleas of Lake county, Ohio, of the term of May, in the year of our Lord one thousand nine hundred and one.

The jurors of the grand jury of the state of Ohio, within and for the body of the county of Lake, duly impaneled, sworn and charged to inquire of crimes and offenses committed within the said county of Lake, in the name and by the authority of the state of Ohio, upon their oaths do find and present, that Henry Shaw, John Thomas and James Postine, late of said county, on the fifteenth day of May, in the year of our Lord one thousand nine hundred and one, with force and arms, in said county of Lake and state of Ohio, unlawfully and feloniously did steal, take and carry away seven hundred and thirty pounds of fish, of the value of forty-one dollars, of the personal property of Morris E. Grow and John Hough, partners as Grow and Hough, contrary to the form of the statute in such case made and provided, and against the peace and dignity of the state of Ohio.


One of the defendants, John Thomas, was tried separately.  [At] the trial, no evidence was offered by the defendant.  The evidence offered by the state disclosed that on the morning of  May 15, 1901, about 5 or 6 o'clock, a small sail-boat was discovered two or three miles off Fairport harbor; a tug ran out and overhauled this boat and discovered they had fish on board.  In reply to an inquiry where they had got the fish, they said near Cleveland out of a trap net.  They were asked to come to the harbor with the tug, and refused; two other tugs came to the assistance of the one already there, and brought in the defendants, with their boat, and they were arrested.  It is in evidence that on the way in, the defendant, John Thomas, said that “they lifted two pound nets west of the pier and got the fish.”  The testimony further tended to show that the two pound nets belonged to Grow and Hough, the parties named in the indictment, and that the defendants had taken from these two nets somewhere from 100 to 150 pounds of fish, each.  It also appears that the construction of these pound nets is such that the entrance to the net was about thirty-five feet deep, eight rods long, and terminated in an aperture leading into the net which was two feet and ten inches in diameter.  This tunnel, as it is called, extended into the net, or pot, some five or six feet, and the pot was about twenty-eight feet square, reaching, perhaps, four feet above the water.  The evidence shows that the opening of the tunnel into the pot was the place where the fish entered, and that it was at all times left open.  There is no evidence as to the quantity of fish escaping from the nets; it simply appears that it was possible for the fish to go out in the same way they got in.  It was also in evidence that these nets were frequently disturbed by wind and storm, and at such times so disordered that fish escaped over the top.  When the state had rested its case the defendant, Thomas, moved the court to arrest the testimony from the jury and direct a verdict of not guilty.  The court overruled this motion, but after argument did direct a verdict of not guilty, which was returned by the jury, and to which the state excepted.  ...

DAVIS, J. :  Fish are ferae naturae; yet, 

where the animals or other creatures are not domestic, but are ferae naturae, larceny may, notwithstanding, be committed of them, if they are fit for food of man and dead, reclaimed (and known to be so) or confined.  Thus ... fish in a tank or net, or as it seems in any other enclosed place which is private property, and where they may be taken at any time at the pleasure of the owner ... the taking of them with felonious intent will be larceny. 

2 Russ. Cr. 83.  “Fish confined in a tank or net are sufficiently secured.”  2 Bishop Cr. Law, section 775.


The trial judge seems to have directed the jury to return a verdict of “not guilty” on the theory that the fish must have been confined so that there was absolutely no possibility of escape.  We think that this doctrine is both unnecessarily technical and erroneous.  For example, bees in a hive may be the subject of larceny, yet it is possible for the bees to leave the hive by the same place at which they entered.  To acquire a property right in animals ferae naturae, the pursuer must bring them into his power and control, and so maintain his control as to show that he does not intend to abandon them again to the world at large.  When he has confined them within his own private enclosure where he may subject them to his own use at his pleasure, and maintains reasonable precautions to prevent escape, they are so impressed with his proprietorship that a felonious taking of them from his enclosure, whether trap, cage, park, net, or whatever it may be, will be larceny.  For such cases, as is clearly shown by the authorities above quoted, the law does not require absolute security against the possibility of escape....  Young v. Hichens, 6 Q.B. 606 is not applicable to this case.  That was an action for the conversion of fish which were never in the plaintiff’s net, but had been frightened away from entering into the plaintiff’s net by the defendant and caught in his own net.

In the present case the fish were not at large in Lake Erie.  They were confined in nets, from which it was not absolutely impossible for them to escape, yet it was practically so impossible; for it seems that under ordinary circumstances few, if any, of the fish escape.  The fish that were taken had not escaped, and it does not appear that they would have escaped, or even that they probably would have escaped.  They were so safely secured that the owners of the nets could have taken them out of the water at will as readily as the defendants did.  The possession of the owners of the nets was so complete and certain that the defendants went to the nets and raised them with absolute assurance that they could get the fish that were in them.  We think, therefore, that the owners of the nets, having captured and confined the fish, had acquired such a property in them that the taking of them was larceny.
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DISCUSSION QUESTIONS:  STATE v. SHAW 
22.  What arguments could you make from the language of the Pierson majority about whether the net-owners had property rights in the fish in the net?   From policies that underlie Pierson?  
23.  Given that the Pierson majority rejected the dissent’s position, would there be any way to have used the dissent to make arguments in Shaw?  Assuming that the answer is yes, what arguments could you have made from the Pierson dissent about the issue in Shaw?

24.  What arguments can you make from Liesner about the issue in Shaw? 

25.  Assume Shaw was the only relevant precedent in your jurisdiction.  What arguments could you make about who gets property on the facts in Pierson?  In Liesner? 

26.  Should the result in Shaw be the same if the fishermen used a sunken boat instead of a net to trap the fish?  Assume the boat retains the same percentage of fish that enter it as the net in Shaw.

27.  Can you frame a single rule that makes sense of the results in Pierson, Liesner, and Shaw?  Can you defend your rule in terms of the policies we have identified as important in this area?
28.  Assume that we are in a world where the net-owners have no enforceable rights in fish caught in their nets until they physically remove the fish from the nets.   As in Shaw, Thomas chooses to take fish from the owners’ nets.  Who is affected by this decision?  Which of these effects is Thomas likely to consider before deciding whether to take fish from the net?  If the fish are worth more to the net-owners than to Thomas, presumably there is some amount of money they could contract to pay him to leave the fish alone that would leave all parties better off than before the contract.  What obstacles stand in the way of the parties entering this contract?
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Harold Demsetz, Toward a Theory of Property Rights
57 Am.Econ.Rev. 347-357 (1967)


In the world of Robinson Crusoe property rights play no role.  Property rights are an instrument of society and derive their significance from the fact that they help a man form those expectations which he can reasonably hold in his dealings with others.  These expectations find expression in the laws, customs, and mores of a society.  An owner of property rights possesses the consent of fellowman to allow him to act in particular ways.  An owner expects the community to prevent others from interfering with his actions, provided that these actions are not prohibited in the specifications of his rights.


It is important to note that property rights convey the right to benefit or harm oneself or others.  Harming a competitor by producing superior products may be permitted, while shooting him may not.  A man may be permitted to benefit himself by shooting an intruder but be prohibited from selling below a price floor.  It is clear, then, that property rights specify how persons may be benefited and harmed, and, therefore, who must pay whom to modify the actions taken by persons.  The recognition of this leads easily to the close relationship between property rights and externalities.

Externality is an ambiguous concept.  For the purposes of this paper, the concept includes external costs, external benefits, and pecuniary as well as nonpecuniary externalities.  No harmful or beneficial effect is external to the world.  Some person or persons always suffer or enjoy these effects.  What converts a harmful or beneficial effect into an externality is that the cost of bringing the effect to bear on the decisions of one or more of the interacting persons is too high to make it worthwhile, and this is what the term shall mean here.  “Internalizing” such effects refers to a process, usually a change in property rights, that enables these effects to bear (in greater degree) on all interacting persons. A primary function of property rights is that of guiding incentives to achieve a greater internalization of externalities.  ...

The Emergence of Property Rights.  If the main allocative function of property rights is the internalization of beneficial and harmful effects, then the emergence of property rights can be understood best by their association with the emergence of new or different beneficial and harmful effects. ...  New techniques, new ways of doing the same things, and doing new things — all invoke harmful and beneficial effects to which society has not been accustomed.  It is my thesis in this part of the paper that the emergence of new property rights takes place in response to the desires of the interacting persons for adjustment to new benefit-cost possibilities.  

The thesis can be restated in a slightly different fashion: property rights develop to internalize externalities when the gains of internalization become larger than the cost of internalization.  ...  I do not mean to assert or to deny that the adjustments in property rights. which take place need be the result of a conscious endeavor to cope with new externality problems.  These adjustments have arisen in Western societies largely as a result of gradual changes in social mores and in common law precedents.  At each step of this adjustment process, it is unlikely that externalities per se were consciously related to the issue being resolved.  These legal and moral experiments may be hit-and-miss procedures to some extent but in a society that weights the achievement of efficiency heavily, their viability in the long run will depend on how well they modify behavior to accommodate to the externalities associated with important changes in technology or market values.


A rigorous test of this assertion will require extensive and detailed empirical work… . In this part of the discussion, I shall present one group of such examples in some detail.  They deal with the development of private property rights in land among American Indians… .


The question of private ownership of land among aboriginals has held a fascination for anthropologists. ... What appears to be accepted as a classic treatment ... is Eleanor Leacock’s memoir on The Montagnes “Hunting Territory” and the Fur Trade.  Leacock’s research followed that of Frank G. Speck who had discovered that the Indians of the Labrador Peninsula had a long-established tradition of property in land.  This finding was at odds with what was known about the Indians of the American Southwest and it prompted Leacock’s study of the Montagnes who inhabited large regions around Quebec. ... 


Leacock clearly established the fact that a close relationship existed, both historically and geographically, between the development of private rights in land and the development of the commercial fur trade. ...  The factual material uncovered by Speck and Leacock fits the thesis of this paper well, and in doing so, it reveals clearly the role played by property right adjustments in taking account of what economists have often cited as an example of an externality — the overhunting of game.


Because of the lack of control over hunting by others, it is in no person’s interest to invest in increasing or maintaining the stock of game.  Overly intensive hunting takes place.  Thus a successful hunt is viewed as imposing external costs on subsequent hunters — costs that are not taken into account fully in the determination of the extent of hunting and of animal husbandry.


Before the fur trade became established, hunting was carried on primarily for purposes of food and the relatively few furs that were required for the hunter’s family.  The externality was clearly present.  Hunting could be practiced freely and was carried on without assessing its impact on other hunters.  But these external effects were of such small significance that it did not pay for anyone to take them into account.  There did not exist anything resembling private ownership in land. . . .


We may safely surmise that the advent of the fur trade had two immediate consequences.  First, the value of furs to the Indians was increased considerably.  Second, and as a result, the scale of hunting activity rose sharply.  Both consequences must have increased considerably the importance of the externalities associated with free hunting.  The property right system began to change, and it changed specifically in the direction required to take account of the economic effects made important by the fur trade.  The geographical or distributional evidence collected by Leacock indicates an unmistakable correlation between early centers of fur trade and the oldest and most complete development of the private hunting territory… .  An anonymous account written in 1723 states that the “principle of the Indians is to mark off the hunting ground selected by them by blazing the trees with their crest so that they may never encroach on each other… .  By the middle of the century these allotted territories were relatively stabilized.”

The principle that associates property right changes with the emergence of new and reevaluation of old harmful and beneficial effects suggests in this instance that the fur trade made it economic to encourage the husbanding of fur-bearing animals.  Husbanding requires the ability to prevent poaching and this, in turn, suggests that socioeconomic changes in property in hunting land will take place.  The chain of reasoning is consistent with the evidence cited above.  Is it inconsistent with the absence of similar rights in property among the southwestern Indians?

Two factors suggest that the thesis is consistent with the absence of similar rights among the Indians of the southwestern plains.  The first of these is that there were no plains animals of commercial importance comparable to the fur-bearing animals of the forest, at least not until cattle arrived with Europeans.  The second factor is that animals of the plains are primarily grazing species whose habit is to wander over wide tracts of land.  The value of establishing boundaries to private hunting territories is thus reduced by the relatively high cost of preventing the animals from moving to adjacent parcels.  Hence both the value and cost of establishing private hunting lands in the Southwest are such that we would expect little development along these lines.  The externality was just not worth taking into account.

The lands of the Labrador Peninsula shelter forest animals whose habits are considerably different from those of the plains.  Forest animals confine their territories to relatively small areas, so that the cost of internalizing the effects of husbanding these animals is considerably reduced.  This reduced cost, together with the higher commercial value of fur-bearing forest animals, made it productive to establish private hunting lands.  Frank G. Speck finds that family proprietorship among the Indians of the Peninsula included retaliation against trespass.  Animal resources were husbanded.  Sometimes conservation practices were carried on extensively.  Family hunting territories were divided into quarters.  Each year the family hunted in a different quarter in rotation, leaving a tract in the center as a sort of bank, not to be hunted over unless forced to do so by a shortage in the regular tract....

The Coalescence and Ownership of Property Rights:  I have argued that property rights arise when it becomes economic for those affected by externalities to internalize benefits and costs.  But I have not yet examined the forces which will govern the particular form of right ownership.  Several idealized forms of ownership must be distinguished at the outset.  These are communal ownership, private ownership, and state ownership.


By communal ownership, I shall mean a right which can be exercised by all members of the community.  Frequently the rights to till and to hunt the land have been communally owned.  The right to walk a city sidewalk is communally owned.  Communal ownership means that the community denies to the state or to individual citizens, the right to interfere with any person’s exercise of communally owned rights.  Private ownership implies that the community recognizes the right of the owner to exclude others from exercising the owner’s private rights.  State ownership implies that the state may exclude anyone from the use of a right as long as the state follows accepted political procedures for determining who may not use state-owned property.  I shall not examine in detail the alternative of state ownership.  The object of the analysis which follows is to discern some broad principles governing the development of property rights in communities oriented to private property.


It will be best to begin by considering a particularly useful example that focuses our attention on the problem of land ownership.  Suppose that land is communally owned.  Every person has the right to hunt, till, or mine the land.  This form of ownership fails to concentrate the cost associated with any person’s exercise of his communal right on that person.  If a person seeks to maximize the value of his communal rights, he will tend to overhunt and overwork the land because some of the costs of his doing so are borne by others.  The stock of game and the richness of the soil will be diminished too quickly.  It is conceivable that those who own these rights, i.e., every member of the community, can agree to curtail the rate at which they work the lands if negotiating and policing costs are zero.  Each can agree to abridge his rights.  It is obvious that the costs of reaching such an agreement will not be zero.  What is not obvious is just how large these costs may be.


Negotiating costs will be large because it is difficult for many persons to reach a mutually satisfactory agreement, especially when each hold-out has the right to work the land as fast as he pleases.  But, even if an agreement among all can be reached, we must yet take account of the costs of policing the agreement, and these may be large, also. ...  Communal property results in great externalities.  The full costs of the activities of an owner of a communal property right are not borne directly by him, nor can they be called to his attention easily by the willingness of others to pay him an appropriate sum....


The state, the courts, or the leaders of the community could attempt to internalize the external costs resulting from communal property by allowing private parcels owned by small groups with similar interests.  The logical groups in terms of similar interests, are, of course, the family and the individual.  ... The resulting private ownership of land will internalize many of the external costs associated with communal ownership, for now an owner, by virtue of his power to exclude others, can generally count on realizing the rewards associated with husbanding the game and increasing the fertility of his land.  This concentration of benefits and costs on owners creates incentives to utilize resources more efficiently.


But we have yet to contend with externalities.  Under the communal property system the maximization of the value of communal property rights will take place without regard to many costs, because the owner of a communal right cannot exclude others from enjoying the fruits of his efforts and because negotiation costs are too high for all to agree jointly on optimal behavior.  The development of private rights permits the owner to economize on the use of those resources from which he has the right to exclude others.  Much internalization is accomplished in this way.  But the owner of private rights to one parcel does not himself own the rights to the parcel of another private sector.  Since he cannot exclude others from their private rights to land, he has no direct incentive (in the absence of negotiations) to economize in the use of his land in a way that takes into account the effects he produces on the land rights of others.  If he constructs a dam on his land, he has no direct incentive to take into account the lower water levels produced on his neighbor’s land.


This is exactly the same kind of externality that we encountered with communal property rights, but it is present to a lesser degree.  Whereas no one had an incentive to store water on any land under the communal system, private owners now can take into account directly those benefits and costs to their land that accompany water storage.  But the ... partial concentration of benefits and costs that accompany private ownership is only part of the advantage this system offers.  The other part, and perhaps the most important, has escaped our notice.  The cost of negotiating over the remaining externalities will be reduced greatly.  Communal property rights allow anyone to use the land.  Under this system it becomes necessary for all to reach an agreement on land use.  But the externalities that accompany private ownership of property do not affect all owners, and, generally speaking, it will be necessary for only a few to reach an agreement that takes these effects into account.  The cost of negotiating an internalization of these effects is thereby reduced considerably.  The point is important enough to elucidate.


Suppose an owner of a communal land right, in the process of plowing a parcel of land, observes a second communal owner constructing a dam on adjacent land.  The farmer prefers to have the stream as it is, and so he asks the engineer to stop his construction.  The engineer says, “Pay me to stop.” The farmer replies, “I will be happy to pay you, but what can you guarantee in return?” The engineer answers, “I can guarantee you that I will not continue constructing the dam, but I cannot guarantee that another engineer will not take up the task because this is communal property; I have no right to exclude him.” What would be a simple negotiation between two persons under a private property arrangement turns out to be a rather complex negotiation between the farmer and everyone else.  

This is the basic explanation, I believe, for the preponderance of single rather than multiple owners of property.  Indeed, an increase in the number of owners is an increase in the communality of property and leads, generally, to an increase in the cost of internalizing.  The reduction in negotiating cost that accompanies the private right to exclude others allows most externalities to be internalized at rather low cost. ...
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DISCUSSION QUESTIONS: DEMSETZ EXCERPT

Introductory Concepts

29.  What does the author mean by “In the world of Robinson Crusoe property rights play no role.”? (p.28)   Why does he believe this to be true?

30.  What does it mean to “internalize” an externality?  Can you think of an example of this from outside the reading?

31.  Why does the author believe that new property rights tend to arise from “the emergence of new or different beneficial and harmful effects”? (p.29)

Demsetz:  First Thesis

32.  The author’s first major thesis is that new property rights tend to develop “when the gains of internalization become larger than the cost of internalization.”  (p.29)  What does he mean by “gains of internalization.”?  What are possible costs of internalization?

33.  To understand how the first thesis operates, it is helpful to work through his example of  beaver hunting among the Montagne tribe of Eastern Canada.  How were the animals originally allocated among the members of the tribe?  What externalities resulted from this allocation?  What took place that precipitated the changes in the way the system operated?  What change in the property system followed?  How does the author explain this change?

34.  Why does the author believe that the tribes of the Southwestern U.S. did not adopt a system similar to that of the Montagne?

35.  Can you tell a story similar to the author’s account of the Montagne that would explain the development of regulations against air pollution?  The development of laws against sexual harassment?

Demsetz:  Second Thesis
36.  The author’s second thesis is that the tendency to internalize externalities will tend over time to result in property rights being held by individual private owners.  In deriving this thesis, he contrasts communal ownership, state ownership, and private ownership.  Can you give a common example of each that is not found in the excerpt?  

37.  Demsetz claims that private property operates more efficiently than communal ownership for (at least) two important reasons.  First, the members of the community will have trouble negotiating among themselves to achieve the optimal level of use of the resource.  Second, the members of the community will have trouble negotiating with other communities or outsiders to prevent interference with their rights and achieve useful bargains about allocating property rights.  Try to come up with examples of each of these problems from your own experiences.   

38.  In your experience, do communities have ways of preventing anti-community behavior aside from bargaining or paying off the anti-social community members?  If bargaining among members of a community is so difficult, how do private property systems get created at all?
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