UNIT ONE:  THE COMMON LAW OF PROPERTY RIGHTS IN WILD ANIMALS

A.
The Rule of Capture

1.  Introduction to Some Basic Concepts

The Rule of Capture: In the first part of Unit One, we will explore the “Rule of Capture,” which essentially states that the legal system grants property rights an unowned wild animal to the first person to “capture” or “possess” that animal.  The idea is simple enough, but, as you’ll see, it is not always easy to determine the exact point at which a person has done enough to satisfy the rule.   

The Rule of Capture regarding wild animals is a fun (but not especially important) example of a significant recurring issue for the legal system:  What steps must people take to become legal owners of things that previously were not owned by anyone.  The issue can arise because the things in question were newly created or discovered, or simply because nobody had bothered to claim them in the past.  Examples include disputes about property rights to:

· Minerals accessible only through the ocean floor hundreds of miles from any coast;

· A plant species created through genetic modification;

· A recipe for chocolate chip cookies or for perfume;

· Choreography for a particular piece of music;

· A slightly improved version of a household appliance or a computer program;

· A new island created by volcanic activity.
In Unit Two, we will come back to this issue in other contexts and explore whether the Rule of Capture might be a useful tool for determining rights to unowned resources besides wild animals.


I begin the course with Pierson v. Post because, in a very few pages, the case serves as a good introduction not only to the Rule of Capture, but also to a number of significant concerns that will be relevant throughout the course, including the importance of rewarding useful labor, the desire for certainty, and the appropriate role of customary human behavior in determining what the law ought to be.  Despite these advantages, every year a few students complain about the archaic language in Pierson, which after all is more than 200 years old.  However, one of the important lessons of the first few weeks of law school is that almost all of you need to read legal materials more slowly and more carefully than readings in other disciplines you have done in the past.  Where the language in Pierson is a little challenging, it serves as a kind of mental speed bump preventing you from reading at a pace that might be dangerous to your comprehension.
Pierson v. Post:  Glossary of Terms

Barbeyrac:  17th/18th Century civil law expert.
Bracton:  Treatise on English law written in the 13th Century.

Certiorari:  An order or “writ” issued by an appellate court to a lower court requiring the lower court to produce a certified record of a particular case that the lower court previously handled.  Issuing the writ of certiorari and obtaining the record allows the appellate court to review the proceedings of the lower court to see if that court made any significant legal errors and, if it did, to overturn its decision.  Thus, it is the party who loses in the lower court who would petition (or “sue out”) the appellate court to issue the writ of certiorari.  



Court systems employ this procedure in circumstances in which the appellate court can choose whether or not to review the lower court’s decision.  If the appellate court decides it wants hear the case, it will issue the writ.  If it chooses not to issue the writ, than the lower court decision stands.  By contrast, in circumstances where the appellate court is legally obligated review a lower court’s decision, the we simply say the losing party below “appeals” the decision.
De Mortuis Nil Nisi Bonum:  Latin: literally, “of the dead, nothing but good.”  Essentially it means, “speak no ill of the dead.”

Declaration:  The plaintiff’s court filing that lists the plaintiff’s allegations about what occurred, states the legal grounds for recovery, and states the type of remedy requested.  Today, the document would be called a complaint.
Defendant in Error:  When a party requests review of a lower court decision, that party is complaining about the errors below, and is called the plaintiff-in-error.  The other party will be the defendant-in-error, because that party is  put in the position of defending the rulings of the court below.  
Ferae Naturae:  Of a wild nature.  Designation for animals naturally wild (not tame).

Fleta:  Treatise on English law written in the 13th Century.

Hostem Humani Generis:  Enemies of the human race.

Husbandmen: Farmer who raises/breeds animals.
Justinian:  Roman Emperor.  The Institutes were treatises on Roman Law published in 533 A.D. under his sponsorship.

Manucaption:  Capture by hand.

Pandects:  Complete body of laws of a country.

Puffendorf:  17th Century civil law expert.

Ratione Soli:  Literally, on account of the soil.  A legal doctrine that provides that the owner of land owns animals while they are on the land.
Reynard:  The fox.
Seisin:  Essentially, the right to present ownership free of any current claims.  
Starting:  Causing to leave a place of concealment.

Tempora Mutantor:  Times change.
Toils:  Nets to trap game.

Trespass on the Case:  The name of a common law tort cause of action.  Historically the separate cause of action called simply “Trespass” addressed harms arising from the defendant touching or directly acting on the plaintiff’s property (e.g., entering plaintiff’s land or putting a fist through plaintiff’s car window).  By contrast, “Trespass on the Case” addressed harms resulting from a wrongful act of another unaccompanied by direct or immediate force, or which were the indirect or secondary consequence of defendant’s act (e.g., defendant did a bad job installing her pool, and water flowed onto plaintiff’s land damaging his house).

Votary of Diana:  A follower of Diana, the Roman Goddess of the hunt.
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Pierson v. Post
Supreme Court of New York, 3 Caines 175 (1805)

This was an action of trespass on the case commenced in a justice’s court [in Queens County] by the present defendant against the now plaintiff.  The declaration stated that Post, being in possession of certain dogs and hounds under his command, did “upon a certain wild and uninhabited, unpossessed and waste land, called the beach, find and start one of those noxious beasts called a fox,” and whilst there hunting, chasing and pursuing the same with his dogs and hounds, and when in view thereof, Pierson, well knowing the fox was so hunted and pursued, did, in the sight of Post, to prevent his catching the same, kill and carry it off.  A verdict having been rendered for the plaintiff below, the defendant there sued out a certiorari and now assigned for error, that the declaration and the matters therein contained were not sufficient in law to maintain an action.

Tompkins, J. ... The question submitted by the counsel in this cause for our determination is, whether Lodowick Post, by the pursuit with his hounds in the manner alleged in his declaration, acquired such a right to, or property in, the fox as will sustain an action against Pierson for killing and taking him away?  

The cause was argued with much ability by the counsel on both sides, and presents for our decision a novel and nice question.  It is admitted that a fox is an animal ferae naturae and that property in such animals is acquired by occupancy only.  These admissions narrow the discussion to the simple question of what acts amount to occupancy, applied to acquiring right to wild animals.


If we have recourse to the ancient writers upon general principles of law, the judgment below is obviously erroneous.  Justinian’s Institutes and Fleta adopt the principle, that pursuit alone vests no property or right in the huntsman; and that even pursuit, accompanied with wounding, is equally ineffectual for that purpose, unless the animal be actually taken.  The same principle is recognised by Bracton.


Puffendorf defines occupancy of beasts ferae naturae, to be the actual corporal possession of them….  It is indeed with hesitation that Puffendorf affirms that a wild beast mortally wounded, or greatly maimed, cannot be fairly intercepted by another, whilst the pursuit of the person inflicting the wound continues.  The foregoing authorities are decisive to show that mere pursuit gave Post no legal right to the fox, but that he became the property of Pierson, who intercepted and killed him.


It therefore only remains to inquire whether there are any contrary principles, or authorities, to be found in other books, which ought to induce a different decision.  Most of the cases which have occurred in England, relating to property in wild animals, have either been discussed and decided upon the principles of their positive statute regulations, or have arisen between the huntsman and the owner of the land upon which beasts ferae naturae have been apprehended; the former claiming them by title of occupancy, and the latter ratione soli.  Little satisfactory aid can, therefore, be derived from the English reporters.


Barbeyrac, in his notes on Puffendorf, does not accede to the definition of occupancy by the latter, but, on the contrary, affirms, that actual bodily seizure is not, in all cases, necessary to constitute possession of wild animals.  He does not, however, describe the acts which, according to his ideas, will amount to an appropriation of such animals to private use, so as to exclude the claims of all other persons, by title of occupancy, to the same animals; and he is far from averring that pursuit alone is sufficient for that purpose.  

To a certain extent, and as far as Barbeyrac appears to me to go, objections to Puffendorf’s definition of occupancy are reasonable and correct.  That is to say, that actual bodily seizure is not indispensable to acquire right to, or possession of, wild beasts; but that, on the contrary, the mortal wounding of such beast, by one not abandoning his pursuit, may, with the utmost propriety, be deemed possession of him; since, thereby, the pursuer manifests an unequivocal intention of appropriating the animal to his individual use, has deprived him of his natural liberty, and brought him within his certain control.  So also, encompassing and securing such animals with nets and toils, or otherwise intercepting them in such a manner as to deprive them of their natural liberty, and render escape impossible, may justly be deemed to give possession of them to those persons who, by their industry and labor, have used such means of apprehending them.  ...  The case now under consideration is one of mere pursuit, and presents no circumstances or acts which can bring it within the definition by occupancy by Puffendorf ... or the ideas of Barbeyrac upon that subject.  ...  

We are the more readily inclined to confine possession or occupancy of beasts ferae naturae, within the limits prescribed by the learned authors above cited, for the sake of certainty, and preserving peace and order in society.  If the first seeing, starting, or pursuing such animals, without having so wounded, circumvented or ensnared them, so as to deprive them of their natural liberty, and subject them to the control of their pursuer, should afford the basis of actions against others for intercepting and killing them, it would prove a fertile source of quarrels and litigation.


However uncourteous or unkind the conduct of Pierson towards Post, in this instance, may have been, yet his act was productive of no injury or damage for which a legal remedy can be applied.  We are of opinion the judgment below was erroneous, and ought to be reversed.

Livingston, J., dissenting.  My opinion differs from that of the court.  [T]he controversy [on appeal is reduced] to a single question:  Whether a person who, with his own hounds, starts and hunts a fox on waste and uninhabited ground, and is on the point of seizing his prey, acquires such an interest in the animal as to have a right of action against another, who in view of the huntsman and his dogs in full pursuit, and with knowledge of the chase, shall kill and carry him away?


This is a knotty point, and should have been submitted to the arbitration of sportsmen, without poring over Justinian, Fleta, Bracton, Puffendorf, [or] Barbeyrac ..., all of whom have been cited; they would have had no difficulty in coming to a prompt and correct conclusion.  In a court thus constituted, the skin and carcass of poor reynard would have been properly disposed of and a precedent set, interfering with no usage or custom which the experience of ages has sanctioned, and which must be so well known to every votary of Diana.  But the parties have referred the question to our judgment, and we must dispose of it as well as we can, from the partial lights we possess, leaving to a higher tribunal, the correction of any mistake which we may be so unfortunate as to make.  

By the pleadings it is admitted that a fox is a “wild and noxious beast.” Both parties have regarded him, as the law of nations does a pirate, “hostem humani generis,” and although “de mortuis nil nisi bonum” be a maxim of our profession, the memory of the deceased has not been spared.  His depredations on farmers and on barn yards, have not been forgotten; and to put him to death wherever found, is allowed to be meritorious, and of public benefit.  Hence it follows, that our decision should have in view the greatest possible encouragement to the destruction of an animal, so cunning and ruthless in his career.  But who would keep a pack of hounds; or what gentleman, at the sound of the horn, and at peep of day, would mount his steed, and for hours together ... pursue the windings of this wily quadruped, if just as night came on, and his stratagems and strength were nearly exhausted, a saucy intruder, who had not shared in the honors or labors of the chase, were permitted to come in at the death, and bear away in triumph the object of pursuit?  

Whatever Justinian may have thought of the matter, it must be recollected that his code was compiled many hundred years ago, and it would be very hard indeed, at the distance of so many centuries, not to have a right to establish a rule for ourselves.  In his day, we read of no order of men who made it a business, in the language of the declaration in this cause, “with hounds and dogs to find, start, pursue, hunt, and chase,” these animals, and that, too, without any other motive than the preservation of Roman poultry; if this diversion had been then in fashion, the lawyers who composed his institutes, would have taken care not to pass it by, without suitable encouragement.  If any thing, therefore, in the digests or pandects shall appear to militate against the defendant in error, who, on this occasion, was the fox hunter, we have only to say tempora mutantur; and if men themselves change with the times, why should not laws also undergo an alteration?


It may be expected, however, by the learned counsel, that more particular notice be taken of their authorities.  I have examined them all, and feel great difficulty in determining, whether to acquire dominion over a thing, before in common, it be sufficient that we barely see it, or know where it is, or wish for it, or make a declaration of our will respecting it; or whether, in the, case of wild beasts, setting a trap, or lying in wait, or starting, or pursuing, be enough; or if an actual wounding, or killing, or bodily ... occupation be necessary.  Writers on general law, who have favored us with their speculations on these points, differ on them all; but, great as is the diversity of sentiment among them, some conclusion must be adopted on the question immediately before us.  After mature deliberation, I embrace that of Barbeyrac, as the most rational, and least liable to objection.  ...


Now, as we are without any municipal regulations of our own, ... we are at liberty to adopt one of the provisions just cited, which comports also with the learned conclusion of Barbeyrac, that property in animals ferae naturae, may be acquired without bodily touch or manucaption, provided the pursuer be within reach, or have a reasonable prospect (which certainly existed here) of taking, what he has thus discovered[,] an intention of converting to his own use.


When we reflect also that the interest of our husbandman, the most useful of men in any community, will be advanced by the destruction of a beast so pernicious and incorrigible, we cannot greatly err, in saying, that a pursuit like the present, through waste and unoccupied lands, and which must inevitably and speedily have terminated in corporal possession, or bodily seisin, confers such a right to the object of it, as to make any one a wrongdoer, who shall interfere and shoulder the spoil.  The justice’s judgment ought therefore, in my opinion, to be affirmed.
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DISCUSSION QUESTIONS

Background to the Opinion
1.  Sequence of Events.  From the evidence you have in the text of the case and your own experience, try to imagine the sequence of events that occurred.  Make a list of the most significant events relating to the case that probably took place beginning on the day the fox was captured, running through the filing of the lawsuit, and continuing until the day the court issued the opinion you have read.  Try to end up with at least twelve events (but not more than twenty).

2.  Precedent.  What types of authorities does the court rely on as precedent?  Why are these authorities considered helpful?  What other kind of material serves as precedent? When a court has different types of relevant authority to look to, which types have priority? Why did the court rely on the types of precedent it did here?  Why use precedents at all?  Why shouldn’t the court simply announce who wins?

3.  Custom.  The dissent suggests (perhaps facetiously) that the court should defer to hunters’ customs.  Would that be a good thing?   Do you know what customs are among hunters today?  If not, how would you find out?  Try to think of three different situations where custom differs from law.  Does this difference cause problems?  When should society change the law to reflect custom?

Understanding the Opinion
4.  Significance of Facts.  Why might it matter that the fox is caught on a deserted beach?  Contemporary accounts suggest the fox fell into a well before it was shot.  If that is true, should that change the result?  Why might it matter that the hunted animal is a fox as opposed to some other animal?   Try to list three or four reasons why a court might treat some animals differently from this fox.

5.  Identifying the Holding. Courts often make comments about fact situations different from the cases before them.  Here, for example, although the plaintiff did not mortally wound the fox, the majority says “the mortal wounding of such beast, by one not abandoning his pursuit, may, with the utmost propriety, be deemed possession of him.”  Is this part of the holding of the case?  How do you know?  What are the pros and cons of a court discussing facts not before them?  Try to think of at least one example of a situation where such a discussion would be useful and one where it would not.

Relevant Policy Concerns
6.  Certainty.  The majority says that its decision promotes certainty.  Try to articulate in your own words why the majority believes this is true.  Can you think of situations where the majority’s approach would not promote certainty?  Why is certainty desirable? Can you think of situations in which trying to achieve certainty might be problematic?

7.  Labor.  The majority suggests that it will confer property rights on those who, using their “industry and labor,” have captured animals.  Try to elaborate in your own words reasons we should reward “industry and labor.”  Are there some categories of labor you would not want to reward?  Suppose Post pays somebody to kill foxes for him?  Who should get property in the foxes?  Why?

8.  Economic Benefits.  The dissent suggests its rule would result in more foxes being killed.  Elaborate why the dissent’s proposed rule might kill more foxes.  Can you think of an argument that the majority’s rule would kill more foxes?   The dissent’s argument assumes that the presence of foxes is harmful to society. What rule would you want if you were trying to preserve foxes because they were commercially valuable?  

9.  Intangible Interests.  The fox pelt in this case is not worth a great deal of money.  The plaintiff is likely concerned about other intangible interests such as the defendant’s interference with the hunt.  Assuming hunting is legal at all, is the right to hunt without interference a right society should protect?  Alternatively, suppose Post believes that Pierson, knowing Post was in pursuit, deliberately and spitefully killed the fox in furtherance of an ongoing family feud?   Should the result in the case change if Pierson had “bad intent” (as opposed to, e.g., a genuine attempt to hunt the fox for sport or for its pelt)?   What evidence might you use to try to prove that Pierson had “bad intent?”
Choosing Among Possible Rules
10.  First-in-Time.  Both sides agree that a version of a first-in-time rule should resolve this case.  What are the benefits of a first-in-time rule?  What are the drawbacks?  Who is likely to benefit from a first-in-time rule for determining property ownership?  Make a list of at least three other kinds of rules beside “first-to-possess” that you might use to determine ownership of wild animals.

11.  Parking and the Rule of Capture.  As you probably have discovered, the University of Miami allocates parking spaces among permit holders for any given type of lot on a first in time basis. Thus, your “permit” is often little more than a hunting license.  Make a list of at least three other ways the University could allocate parking.  What are the strengths and weaknesses of your proposals as compared with the current system?  
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2.  Mortal Wounding & More on the Legal System

Directed Verdicts & Other Dispositive Motions

A directed verdict is a procedural device for stopping a trial when one party’s lawyers have not introduced sufficient evidence to meet the legal requirements for winning their case.  Usually, it is used against the party with the burden of proof –  the plaintiff in a civil case or the government in a criminal case.  When that party finishes putting on evidence at trial, the defendant can move (file a motion) for a directed verdict.  If the judge grants the motion, the trial effectively stops at that point and the defendant wins.  If the judge denies the motion, the trial continues.

Typically in a civil suit, if the defendant’s lawyers file a motion for a directed verdict, they will claim that the plaintiff has produced no evidence of some element (legal requirement) of the cause of action.  For example, an element of many employment discrimination claims is that the plaintiff was qualified for the job applied for.  Thus, a plaintiff who claims that he was denied a job because, for example, he was Croatian, must generally present evidence of both his own qualifications and those required for the job in question.  If his lawyers introduce no evidence of his qualifications at trial, the defendant likely will move for a directed verdict.  

In ruling on the motion, the judge will compare the evidence introduced by the plaintiff to the relevant legal standard.  A federal court today will grant a motion for directed verdict in a civil case if, making all reasonable inferences from the evidence in favor of the plaintiff, no reasonable juror could find that the plaintiff satisfied the legal standard.  For example, if the job in question required 10 years of experience and the only evidence of the plaintiff’s qualifications was his testimony that “a few times” he had “done similar work,” the court might well find that no reasonable juror could believe that he had shown that he was qualified for the job.

Because the trial judge ruling on the motion compares the evidence to the relevant legal standard, a plaintiff has two possible types of claims when appealing from a directed verdict.  First, he could claim that the judge was incorrect in assessing the evidence.  In other words, the plaintiff would argue, “I did too introduce enough evidence.”  For example, the plaintiff described above might point to evidence in the record that he had done more complicated work in a related field for many years, and claim that the jury could reasonably conclude that this was equivalent to the 10 year experience requirement.  

The second type of claim is that the judge used the wrong legal standard.  In other words, the plaintiff might say, “You’re correct that I didn’t provide evidence to meet the legal test you described, but it was the wrong test--I don’t have to meet that test in order to win.”   For example, the plaintiff in our discrimination scenario might claim that he doesn’t have to prove his qualifications, perhaps because he has evidence that he was rejected before the defendant even knew what his qualifications were, or perhaps because the person ultimately hired did not meet the qualifications either.  Occasionally, plaintiff might make both types of claims at the same time:  “I did too introduce enough evidence to meet the standard, and anyway, you are using the wrong standard.”  

The next two cases, Liesner and State v. Shaw (in the next set of posted materials), both involve appeals from directed verdicts.  Read them carefully to try to determine whether the appellants are claiming that the trial court incorrectly assessed the evidence or that the court applied the wrong legal standard.  Both cases are unusual directed verdict cases.    Liesner involves a directed verdict in favor of the plaintiff.  This is odd because the plaintiff bears the burden of proof in a civil case; the defendant generally does not have to put on any evidence at all to win.  However, there are at least two situations in which a directed verdict for the plaintiff makes sense.  Sometimes, the defendant is relying on a legal defense like self-defense on which he bears the burden of proof.  If at the close of defendant’s case, he has introduced insufficient evidence of self-defense, plaintiff can move for a directed verdict on that issue.  

A second situation where a court might consider a directed verdict in favor of the plaintiff is when the defendant effectively admits the plaintiff’s claims when testifying and offers in defense a story that does not legally excuse the conduct in question. For example, in our employment case, suppose the decision-maker for the defendant company testifies that she did refuse to hire the plaintiff because he was Croatian, but that she did so because her study of astrology indicated that it was a bad month to hire Croatians.  Because there is no astrology defense to an employment discrimination claim, the plaintiff might well successfully convince the court that no reasonable juror could find for the defendant. This may be similar to what occurred in Liesner.
Shaw is unusual because it is a criminal case.  Directed verdicts are common in criminal cases, but appeals from them are not.   The courts have interpreted the Double Jeopardy Clause of the 6th Amendment to mean that there is no appeal from a directed verdict of acquittal in a criminal case.  Once the judge decides the prosecution has put on insufficient evidence of its case, the case is over.  The prosecution does not get a second “bite at the apple.”  However, the Supreme Court did not decide that the 6th Amendment applied to trials in state courts until the early 1960’s.  Some states, apparently including Ohio, allowed appeals from directed verdicts of acquittal before that time.

A motion asking a court to direct a verdict is an type of is known as a “dispositive motion” because, if the judge grants the motion, that disposes of the case entirely.  The primary kinds of dispositive motions are laid out in the chart below: 

	Stage of Case
	Name of Motion
	Essence of Motion

	Complaint Filed
	Motion to Dismiss for Failure to State a Claim (Fed.R.Civ.Pro. 12(b)(6)) or Demurrer (old form used in some states) 


	Allegations insufficient to meet legal standard.

	Evidence Collected 
   (Pre-Trial)
	Motion for Summary Judgment (Fed.R.Civ.Pro. 56)


	Proposed evidence insufficient to meet legal standard.

	All of One Party’s Evidence Presented At Trial
	Motion for Directed Verdict (traditional name) or Motion for Judgment as a Matter of Law (Fed.R.Civ.Pro. 50)


	Evidence admitted at trial insufficient to meet legal standard.

	After Jury Verdict
	Motion for Judgment Notwithstanding the Verdict (traditional name) or Motion J.N.O.V. (old form used in some states abbreviating Latin phrase) or Motion for Judgment as a Matter of Law (Fed.R.Civ.Pro. 50).


	Evidence admitted at trial insufficient to meet legal standard.


Comparison Box #1

Comparison is a vital component of legal analysis.  For example, lawyers regularly make arguments in the following forms:

· These two things (or concepts or situations) may appear very different, but the law should treat them the same way because they are similar in the following significant ways ….

· These two things (or concepts or situations) may appear similar, but the law should not treat them the same way because they are different in the following significant ways ….

To help you get used to identifying similarities and differences constantly, I am including in your materials some “comparison boxes,” which are charts listing similarities and differences between two categories relevant to the course.  This first comparison box addresses wolves and foxes, which past students often have confused.  Most of the information comes from Wikipedia (which is not a practice I generally recommend).  I welcome corrections from better sources.

	
	RED FOX
	GREY WOLF

	Picture
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	Subphylum/Class
	Vertebrates/Mammals
	Vertebrates/Mammals

	Order/Family
	Carnivores/Canidae (Dog-Like)
	Carnivores/Canidae (Dog-Like)

	Genus
	Vulpes (True Foxes)
	Canis (Wolves, Coyotes & Dogs)

	U.S. Range
	Alaska + Most of Continental U.S. (except Rocky Mountains and desert Southwest).
	Originally entire Continental U.S., but now just Alaska and very limited locations near the Canadian border around the Western Great Lakes and the Northern Rockies.

	Average Size
	18-35” long; 14-20” high at shoulder; 5-30 pounds
	41-63” long; 32-34” high at shoulder; 79 pounds

	
	RED FOX
	GREY WOLF

	Fur Color
	Red Subspecies: Back and sides reddish; chin, throat and front of chest white; underside of body dark
	Broad range: almost pure white; shades of blond, cream, or ochre; gray, brown or black

	Mating
	Usually exclusive and for life
	Usually exclusive and for life

	Gestation Period
	49-58 days
	62-75 days

	Average Litter
	4-6 “kits”
	5-6 “pups”

	Social Grouping
	Family groups consisting of one breeding pair and a few non-breeding adult offspring (rarely more than two or three).  If the younger adults wish to breed, they have to find their own territory
	Packs consisting of one or more “families,” consisting of a mated pair and some of their adult offspring.  Average size is 5-11 animals, but packs of over 40 have been recorded.

	Diet
	Primarily small rodents; sometimes invertebrates, small rabbits, birds, reptiles or even hoofed mammals; sometimes fruits & vegetables.
	Typically attack weaker members of large species such as moose, elk or deer, but will eat almost any meat and supplement with fruits & vegetables

	Predators
	Wolves, coyotes, medium to large felines.
	Only humans in North America; tigers in Central Asia.

	Pest Behavior
	Prey on small farm animals like poultry & lambs.
	Prey on all livestock and domestic animals.

	Domestication
	Not good pets; bred in captivity for fur.
	Closely related to, and probably ancestors of domestic dogs, but dogs behave in ways typical of juvenile wolves, not adults, which do not make good pets.

	Associations in Folklore & Myth
	Often trickery & deceit.
	Often greed and destructiveness (especially in Christian storytelling)
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Liesner and another, by next friend, Respondents, v. 

Wanie, Appellant
156 Wisc. 16 (1914)


Action to recover the body of a wolf said to have been mortally wounded by plaintiffs and reduced to possession thereafter by defendant.  The evidence, as viewed by the trial court, was to this effect:  Plaintiffs mortally wounded the wolf and had so followed up their attack on the animal as to substantially have it in their possession.  They had it where and in such condition and circumstances that escape was improbable, if not impossible.  Then defendant came upon the scene and interfered by delivering a shot which finally ended the animal's life.  He took the body as his property and retained it to the damage of plaintiffs.  The sum recoverable, in case of defendant being liable, was not in serious dispute.  The court directed a verdict against him and judgment was rendered thereon.  …

Marshall, J.  It is conceded that if the plaintiffs had substantially permanently deprived the wolf of his liberty—had him so in their power that escape was highly improbable, if not impossible, before defendant appeared on the scene and with his gun pointed so as to reach within some three feet of the animal delivered a finishing shot, it had become the property of plaintiffs and was wrongfully appropriated by appellant.  Such is according to the prevailing rule.  The instant a wild animal is brought under the control of a person so that actual possession is practically inevitable, a vested property interest in it accrues which cannot be divested by another's intervening and killing it.  Ingham, Law of Animals 5.  Such is the law of the chase by common-law principles, differing from the more ancient civil law which postponed the point of vested interest to that of actual taking.


The evidence in this case very strongly tends to establish all the facts requisite to ownership of the wolf by plaintiffs,—so strongly that all reasonable doubts in respect to the matter, if any would otherwise have remained, might well have been removed by the superior advantages which the trial court had.  In the light of other evidence, all reasonable doubts may well have been removed as to who delivered the shot which so crippled the animal as to cause him to cease trying to escape, thus permitting appellant to substantially reach it with the muzzle of his gun at the instant of delivery of the finishing shot.  That, at such instant, the plaintiffs were in vigorous pursuit of the game, the evidence is clear, and that in a few moments, at most, they would have had actual possession, is quite as clear.  So we must hold that the verdict was properly directed and the judgment properly rendered thereon.  The judgment is affirmed.
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DISCUSSION QUESTIONS:  LIESNER v. WANIE 

12.  What does “next friend” mean in the caption?  To whom might it refer?

13.  Justice Marshall begins his opinion by stating that something is “conceded.”  What is conceded here?  Who conceded it?  The note on directed verdicts identifies two types of claims that an appellant can raise to challenge a directed verdict.  Which type of claim did the appellant raise here?

14.  Suppose you had to argue about whether the plaintiffs had acquired property in the wolf where the only available precedent was Pierson.  What arguments could you make from the language in the majority opinion?  From the policies that underlie Pierson?  
15.  What test does the court appear to apply as to when a trial court should grant a motion for directed verdict?  Is the court certain that this test was met in this case?

16.  What are “the superior advantages which the trial court had”?   What do these advantages suggest about the appropriate role of the appellate court in reviewing factual determinations made by juries or trial judges?  

17.  In its second paragraph, the court announces the “prevailing rule.”  What does the court mean by “vested”?  By “divested”? What types of evidence would you try to find in order to prove that this test was or was not met? What policies support the rule?  What policies suggest that it has problems?

18.  Suppose you had to use the “prevailing rule” to decide the outcome in Pierson?  What arguments could you make for each side?
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Professor’s Note:  Below you will find excerpts from the record of the trial in Liesner  Don’t try to brief this material; it is not a judicial opinion. Instead, as you read through it, think about what story each side is trying to tell and what evidence is most helpful to each story.  Then think about whether you agree with the court’s conclusion that there was no issue for the jury to decide.  
Liesner v. Wanie 

Excerpts from Trial Record

Tenth Judicial Circuit, Shawano County, Wisconsin (1911)
Testimony Presented on behalf of the Plaintiffs

John Wanie (called as an adverse witness): I was home unloading poles, along came a wolf, Lutz was following him, and I went with him and followed him up. Lutz was on the road, asked me if I had a gun, said yes. He said he had buckshot, but had none with him. The dogs are bellowing up in the corner, and brought the wolf around and he run up the road, the wolf came back towards the place and headed towards the woods. Lutz came along pretty soon and shot four shots at the wolf down the road. Lutz told me to come along and I went with him. The wolf was coming from the North up the main road clear to my place and when Lutz shot at him he went back down the road again, about 80 rods*, and then turned West right through the woods. Lutz did not tell me he hit him but that he shot at him. I followed him nearly a half of a mile anyway. The dogs were right after him.

I shot the wolf in a brush pile with a 12 gauge gun. He was in the brush pile, it was a regular cedar swamp where the fire ran through. I was right up to the pile when I shot him, and he was right in the pile. … Lutz and I followed him along the road into the swamp. I came along [and] I seen, I heard the dogs bark in that woods where there was slashings down and I got within 40 or 60 rods where the dogs had him I could see the Liesner boys and Hove boys. Some of the timber had been taken away so I could see them. I was right on the edge of the swamp where the dogs had him and when I got even with them I went down to the edge where the dogs had him and passed by the boys and they never made a move to go after him and never said a word when I came past the boys and shot the wolf. Liesner boys and Hove boys were not stand​ing near the pile. I stuck my gun through the brush a little distance from his neck. The wolf was facing the dogs and was not looking at me when I shot he fell towards Kroening’s dog and he grabbed him by one side and the other dog on the other and seesawed back and forth. He was facing the dogs and I was right back of him and the wolf was be​tween the dog and me. One dog would take a grab at him and then the other dog would. He was watch​ing the dogs and he did not see me. The whole business there is a brush pile you might say, it is trees fallen down. I did not hear the Liesner boys do any shooting, nor did they say anything that they had shot at him. At the time I shot the wolf was sitting up, his forefeet standing up. 

The next day the father of the Liesner boys did not claim that they boys shot the Wolf but that they wounded him, and wanted me to whack up. When I skinned the wolf we cut holes in the skin in skinning him, we cut little bits of holes in skinning him about the size of a bullet. Liesner claimed there were bullet holes in the neck, he could not find any bullet in the carcass. When we examined the carcass, Liesner and my​self, the inwards were not all blood mixed with manure, you could see the guts in there all right, it was bloody, it looked like blood in there I said.

Frank Liesner: January 3rd, we was sawing wood, me and my younger brother, I am 18. Had 2 guns, 22 calibre rifles. Guns were loaded. We heard 2 hounds bark. A wolf came from the East. Wolf came out about 40 feet from us. First the wolf stood still, and we stood still. My brother shot, and the wolf jumped up in the air about 2 feet, and the wolf run off.  He always dragged his hind foot. He went over logs, he always dragged his hind legs over. We followed him. 

We could see where he went into the brush pile. About 40 rods he run before he went into the brush pile. The dogs got to the brush pile before we got there.  After he got into the brush pile I shot at him 3 times. The dogs were barking. The wolf was about 5 feet further in the brush pile than the dogs. I could see the head and shoulders, I aimed at the wolf. I could not tell whether I hit him or not. After I shot the third time, he crawled about two rods further. Then Wanie came and he shot. 

Wanie went into the other part of the brush pile. I was just going around to the other part to try and shoot again. After Wanie pulled the wolf out, I told him I shot the wolf. My brother also came up to the brush pile. My brother did not go on top of the brush pile. The Hove boys were there when I shot into the brush pile.

Cross-examination:  One of the Hove boys stood right side of me when I shot. He is a bigger boy, I was about 5 feet from the wolf. He is taller. I did not tell Peter Hove that I thought I saw the wolf. He stood right along side of me when I shot. When my brother shot at the wolf, Lutz was in the woods. Where this wolf was shot it is all fallen down trees, slashing and brush. While the wolf was running along he was running over this brush and slashing the 40 rods that he run, and on account of this slashing [Lutz] could not see him, and could not get a shot at him, had to ,run around in order to get another shot. A wolf runs pretty low like a fox. I could not get a chance to shoot him he run too low on the ground. The dogs were right after him. 

I am sure I told Wanie I shot the wolf when he pulled him out, also sure that I did not tell Peter Hove that I thought I saw the wolf when I shot at him in the brush pile.


Re-direct:  My brother’s shot was the first shot. I shot five times in all. While I was shooting the wolf was running. I don't know whether I hit him, that is the first time I ever shot at a wolf.

Ed. Leisner: January 3rd was cutting word with my brother in afternoon, had 2 guns, 22 calibre rifle, with 22 short shells. Heard dogs barking about 40 acres off. When about two or 3 rods saw a wolf come out about 40 feet. When the wolf came out we stood still. I did not shoot while the wolf was standing still. The wolf just turned around to go away. I aimed at his side, and when I shot the wolf jumped in the air then run off. He wiggled his hind part. Did not see him jump over any logs, I was loading my gun after he went off. I did not see the wolf after he went off from that place to the brush pile. My brother followed him, I stood side of the brush pile with my gun, I knew where to go by following Frank.


Cross-examination:  I am 16 years old, I never saw a wolf before in my life. The wolf and the dogs got into the brush pile before my brother got there. My brother was running, I was running right along following him up. I heard my brother tell Wanie that he had shot the wolf, Wanie, Lutz, Gus Johnson, and the Hove boys were there, and am sure my brother said that.

August Liesner: I am the father of the two boys. Talked with Wanie the next day. Wanie claimed the hide did not have a scar on it. He let me examine the hide, I found three holes in a row on the middle of the shoulders. Asked John how them holes come in; he said he had cut some in skinning, I found a hole at the paunch and I asked John where the carcass was. He said you cannot find a bullet in there 


Went to the chicken yard and got the carcass, could not find a bullet in there. Asked the boy where he shot the wolf and showed the side and found a piece of flesh pasted over, scratched it off and found a hole. Asked John to give the boys half; he said he had nothing to give away. I could see all blood mixed with manure.


Cross-examination:  The bullet did not go through the animal. I looked for the bullet, could not find any. I told him that. Wanie was free to let me look at the hide; did not hide it. 

Andrew Anderson: [H]ide and carcass was same at time he exhibited same to inspection to other people, as it was at time of the trial… Court. The carcass was froze, and at the stomach a hole was gouged out, done before it was replevied .

Chas. Gillmore: I am a saloon keeper, done lots of hunting. Hunted one wolf. Am familiar with kind of holes gun shots make. I examined the hide and carcass exhibited by Anderson….  2 or 3 [holes] I am sure were made with a 22. There was a hole through the kidneys, paunch or abdomen,  I am not sure whether the bullet went through, did not notice whether it came out of the other side. From the hole I saw, it was a serious wound, it looked kind of fatal. If the animal had been left there alone, it would not have lived. The one wound through the stomach I con​sider fatal; the others I don't know much about.

Cross-examination:  The carcass had been considerably mutilated. I. don't think the bullet went through the kidneys, [but] somewhere near around. The bullet did not touch the kidneys. I saw the carcass and it was bloodshot, around the abdomen and kidneys. The wound might have been made by something else besides a 22 rifle, but I doubt it. I think a deer is tougher than a wolf. I only killed one wolf. I never saw two animals act alike.

Dr. Royer: I made an examination of the hide and carcass…. I found two holes in the abdomen and several holes in the neck. I found extensive hemor​rhage in the carcass to correspond with holes in hide, around neck could not determine much. The carcass was frozen.. Found two holes in abdomen through the hide, nearly opposite to each other. Think they were caused by same bullet. Don't know much about gun; was a small gun not larger than 22. 

Tak​ing in extent the size of the animal, it was an extensive wound; it would not be in a horse or cow. It would cause peritonitis. I never had any experi​ence in bullet wounds of that kind, and do not think I could if a wound like that would cause an animals death, but to give my private opinion, they would be sick and act limp. I consider the wound in the abdomen mortal.

Cross-examination:  My experience is confined to horses and cows; I do not pretend to describe what a wolf will do after being shot. Sitting up is a position dogs take. I never hunted wolves; do not know anything about it.

Fred Opperman:  I am a farmer; besides farming I hunt and trap. I examined the hide and carcass last winter or spring. I found bullet hole in his belly. I saw more holes but cannot swear that they were bullet holes. The one in the belly I am satisfied was a bullet hole from a small gun, small bullet 22, looked to me as if it was a serious wound. I think it would kill it. If the wolf was shot at a distance of 40 feet, and. jumped in the air, did not run fast so a boy could follow him, and wiggle his hindquarters in running, crawled in a brush pile 40 rods away, never move around in the brush pile except to drag his hind quarter, let a hun​ter come within two or 3 feet of his head and shoot him in the neck without moving, would consider him mortally wounded.

Cross-examination:  I base my opinion because he was blood shot. I cannot answer the question whether it is strange or not for a wolf to face the dogs in a brush pile, and for a man to sneak up behind him and shoot him in the neck. I do not know whether this hole is from a 22; I should judge that size. It looks to me that a wolf shot this way would not live over 24 hours. When I examined the carcass, the carcass had been mutilated and the abdomen dug out and they had cut in there.

John Wanie (recalled as an adverse witness): The bullet hole through the back of the neck is a bullet hole made by my shot gun. 

At the close of the plaintiff’s’ evidence, the defendant moved for judgment in his favor “for the reason that the evidence of the plaintiff shows that the animal was not reduced to possession by him; neither was it so wounded as to [not] permit its escape and that the evidence on that shows conclusively that the possession was never acquired of the wolf by plain​tiff.”  The court denied the motion.

Testimony Presented on behalf of the Defendant
Albert Lutz: I was following the wolf on the 3rd day of Janu​ary last. Saw him thirty acres from my house, in the afternoon at one o'clock. The wolf was laying down. I heard the dogs bark, thought I would go and see, then when I came about twenty rods to wolf, he jumped up. When I first saw him, he was laying down on the top of Boerst's hill. I see him lying there a bit over an hour; it might have been longer. After he jumped up, he kept off the hounds for about 60 acres and then he laid down again, a little East of Wanie's corners, and then when I came down there then the wolf was in the fence corner and then the dogs was by Wanie's house. 

I was looking at the wolf for ten minutes, the wolf was lying down in Wanie's fence corner at the time. I hollered for Wanie, no​body heard me …, then the wolf jumped up and I shot at him four times, two times with buck shot and twice with fine shot:  number 12 buckshot. The first time the wolf was about l0 feet away and every time he gave a jump, I shot at him. I then saw Wanie in the yard, and I hollered here is a wolf and we got to get him and told him to bring his shotgun shells and he brought them and he went along. The dogs were after the wolf right along and we found him down in the swamp. 

We saw the Liesner.boys, they were standing there. The Lies​ner boys were just standing and looking at us, they did nothing that I could see to find the wolf. John Wanie went up to the brush pile, and there he was looking. He did not go only a little ways and he says I see the wolf, and then he jumped down, and he shot through there. I could see the wolf sitting up, one dog on each side of him. It was then that Wanie come up and shot the wolf, and I am sure that Wanie dragged the wolf out. The Liesner boys did not make any claim that they shot the wolf, they did not say any thing at all. They were there. We dragged the wolf out, put him on his shoulder and walked home. The Liesner boys said nothing.


Cross-examination:  I had a repeater shot gun. I think the buckshot is a little bigger than that exhibited…. The first time I shot it was with fine shot. Every jump he made I shot, could not tell whether I hit him. I saw John Wanie shoot the wolf. Before John Wanie shot the dogs did not have hold of the wolf; after he shot they grabbed the wolf. When Wanie shot, the barrel of the gun was in the neighborhood of three feet from the wolf. The wolf was standing on his front feet and sitting down behind.

Peter Hove: I live in the town of Lessor, was together with the Liesner boys. afterwards joined them in hunting the wolf. I went up to the brush pile with them, saw the oldest boy shoot. I did not see what he shot at. I was standing right side of him on the same brush pile and was looking in the direction where he shot. I was there myself to see the wolf but could not see anything he was shooting at. I see the Lies​ner boy shooting in the brush pile, a couple or three times. During none of the times did I see the wolf. Liesner when he shot said “I think I see him down there.” I looked in the direction he pointed but could not see him. I did not see the wolf at all until after John Wanie shot him. 


I joined the Liesner boys before they got to the pile, half way from where they shot the first time. I did not see the wolf at any time. I saw the dogs, I thought they were chasing rabbits. The dogs run along at a pretty fast gait. I met the Liesner boys where they claim they shot and went with them to the brush pile but did not see the wolf at all. The Liesner boys said nothing to Wanie after he shot the wolf. I was in a position to hear; we were all in a bunch, they said nothing. 


We were cutting wood on Wanie's land, heard no shooting, heard the dogs bark, that is the first that attracted our attention. 1 thought they were chasing rabbits, then I jumped on a stump and I see the dogs jump over a log and I went to work again. Then I see Frank Liesner come along, he was coming on a run. I asked him what he was running for. He called to me there is a wolf. Frank Liesner stopped a minute until I caught up with him, then we walked over to the brush pile. The brush pile was 20 rods if you. could walk straight from there, but we walked crooked, could not see the brush pile from there. Ed Liesner and my other brother came along, and the four of us walked to the brush pile. The dogs got there ahead of us. The dogs were panting so hard and once in a while gave a howl. I just heard them, did not see them, once in a while they moved around. I did not see the dogs when Frank Liesner shot. It was a large brush pile, brush in every direction. Liesner at no time shot in the direction where the wolf was afterwards killed. Liesner was 40 feet away from the brush pile stand​ing there looking at those fellows coming when Wa​nie come.

John Hove:I am a brother of Peter Hove. On the third day of January was cutting wood with him. I heard the dogs bark, my brother jumped on a stump and he says there are the dogs coming, and he thought they were chasing rabbits. We seen Frank Leisner coming. My brother asked him what he was doing, and he said there is a wolf over there, and we took our axes and went with him. We did not see the wolf un​til John Wanie pulled him out. Could not see through on account of the thick brush, and that is the reason my brother got on top of a stump when he heard the dogs. 


I went along to the brush pile. Frank and my brother went on the brush pile and Frank shot. When Wanie came along the oldest Leisner boy was doing nothing, we were all standing away from the brush pile. After Wanie shot the wolf I and the Liesner boys went to look at the wolf. I was right in there in the crowd and heard neither of the Lies​ner boys say that they shot the wolf. If they had said it, would have heard it. 


We followed the Leisner boys about 20 rods to the brush pile, but we had to go around and it was further. I did not see the dogs just heard them bark.

Cross-examination:  I only saw Frank Liesner shoot twice. I could not see the dogs in the brush pile, heard them some​times. I heard no shooting before I heard the dogs. I heard no shooting before Frank Liesner came by there.

Frank Kroening: I live in Angelica, my business is farming and hunting, I own hunting dogs. I remember … John Wanie shooting a wolf on the 3rd day of January, in the town of Lessor. I think it is the same wolf we chased. We was close to the town of Hartland there and that wolf stayed there, we knew he was in there three or four weeks So I went down to my neighbors, and I said you better come along, so he came along and we hunted in the swamp and then we de​cided we would not go any further and so we put the dogs in there and the dogs raised the wolf. 

A light snow had fallen and I could see him between the cedar and all at once I saw the wolf jump and I gave him a No. 8 buck shot, and I knew I shot him, and the dogs kept right on until the next morning. I know I hit him: unless I hit him, the dogs would not run all night…. I did not look for blood because I was looking for the wolf there. We started for where he used to be and we hit the town line. We went into the swamp and right across the town line there we lost him and did not go on that day and so I told John Olson we go after him another day. 

I know that was the wolf for I have not seen any wolf since that time. I hunted around in there. The day before I chased him with my dog alone, the next day I got Olson's dog, we had two dogs. I think I hit the wolf on the hind part from the left side. My dog stayed right with the wolf, and we heard the next morning as though he had just started. 

I heard Wanie had killed him, after he shot then we came back and the dogs came back. We did not go any further because we thought that somebody had killed him. Radtke and Olson was with me, and I thought it was of no use of the three of us to follow him, they was ahead of me and I dropped out, and they followed as far as they could. 

I have hunted wolves for years killed 3 in Shawano County, I have but seldom seen one killed easily; all the rest had a hard life, I have shot them through and through and shot both legs through and. hunted one last winter and we put 9 shots in him and it took us all day and night to get him. We hit him all over in the guts and everywhere else and we could not kill him. A wolf is as tough as any animal.

Cross-examination: … Chrisman told me on the road that Wanie had shot the wolf, that he was killed about an hour after. I told Chrisman at the time we was hunting the wolf and that two other boys were following him. I saw the wolf the day before about one o'clock, I was about 4 or 5 rods away from him, when I shot, I did not pay any particular attention; from where he was, I thought I could reach him pretty good. It was in a cedar swamp. There was a light fall of snow. By knock​ing off a little snow from the brush I could see him. I have got a double barrelled 12 gauge shot gun. I never tried the gun to see how it would scatter. The cedar swamp is pretty thick. I saw the wolf about 7 or 8 rods, I saw him 8 or 9 feet after I shot him, he was in the cedars again. When I shot he was on the ground shagging along at a fast trot. I did not look for blood. I expected he would lay down, there was a road there and I thought I would get another shot at him, this was about 2 miles from where he was finally killed. I cannot just tell what time in the afternoon I first heard he was killed. In the afternoon, I don't know what time I went about 80 rods to where they had the first fight, I saw where Olson and Radtke were ahead of me and I went back. 

This wolf looks just like the one I shot, I see the wolf here to day. There are never two wolves just alike. I can prove this is the same wolf I shot at because the dogs were after him, be​cause he came out of there I know one of my dogs were there at the finish because Olson and Radtke were right there and pretty close. Olson and Radtke did not go right to where he was shot but the dogs came back and they heard the shot. This wolf that was started by my dog was the one I shot at.

John Olson: I live in … Waukechon. In the summer I carpenter and hunt in winter. I have been hunting wolves about 11 years. I have killed 10 and my woman one. I owned a hound in January 1911. and heard of this particular wolf being killed by Wanie. I pursued the wolf prior to its being killed, I started the morning of the same day that it was killed. Mr. Kroening came after me 1l o'clock at night and told me he wanted my hound and wanted me to help, me and my dog, and I went the next morning, me and my dog and Kroening and his dog and Mr. Radtke. 

We started in the morning and of course we raised him. We raised him right in the swamp where Kroening said he was. We run him all the forenoon and he went across the Green Bay road towards the town of Lessor, the southeast corner of the Town of Hartland … and in the Town of Lessor, and Radtke and I followed him and heard Lutz shooting but I did not pay any attention to him because the dogs were on his tracks and after a while I heard the shot. Kroen​ing was not with us, Radtke and I followed him and Kroening was left on the runaway and of course he was back and I followed. He was with us in the morning in the swamp.

The three of us started to hunt together. We followed the wolf all forenoon. He went in a circle and a good many different kinds of circles and we was within the hearing of the dogs most all the time until the last thing. I heard a shot and my dog quit barking, and I says to Radtke “the jig is up”, and I want [to] go no further, and it was not long when my dog comes back, and I said I am afraid Wanie got the best of us. The wo!f run onto Wanie's land, I heard the timber where it is that they testified to yester​day, there is where we heard the shot, and I heard the dogs in that direction. I had a wolfhound. I heard one shot in the direction the dogs were bark​ing. The minute an animal is killed they stop bark​ing and begin … chewing and shaking. 
I shot a wolf once with a 32-40 and shot him through the abdomen about 3 o'clock in the afternoon, and I run him for two days and got left at that. I have shot them through the abdomen and get them the first shot. No two animals act alike, a shot through a wolf unless it strikes the heart is not necessarily fatal. You would not necessarily get a wolf by shooting him through the abdomen, unless you strike the back bone, some run a long distance after being hurt that way. 
While I and Radtke were following the wolf we found blood to show that the wolf had been wounded. I got down on the Green Bay road and went east on the Green bay road and I saw where my dog and Kroening's dog had caught the wolf. They were going through a wire fence and the wolf was so played out he could not get away and the dogs went after him and they fought over three rods square I seen where the blood stained the snow and there were a11 kinds of blood and fur. It was all tracked up with and covered with blood about 3 rods square. I have seen dogs so play out a wolf that he will go into a brush pile for refuge. This one was pretty well played out or the dogs would not have got him. This wolf must have had been wounded or he would not have bled, the blood could not have come any other way.

Cross-examination. We started the wolf in the neighborhood of 7 and 8 o'clock in the morning. While we were chasing him we never saw the wolf, we was away from him about one-half or three-fourths mile when we struck the track of the dogs and wolf. I saw blood; it could not have come from the dogs because they were not hurt anywhere, I examined them after…. I am an old hunter. I was certain the wolf had been killed when I told Radtke the jig was up, then when the dogs came back I then went up to where Kroening had his horse and Kroening and I went home. I did not go up to where the wolf was shot, we was within the neighborhood of a mile. 

A wolf bleeding on the inside will die, provid​ing all the blood runs out of his veins, sometimes dies faster than if the blood runs outside. I know my dogs would never abandon a wolf while it was daylight. There might be other wolves in the country. I know of a wolf chased three weeks later in the same neighborhood. We could always hear the dogs; if the wind was in our favor could hear 3 miles if not 80 rods. Mr. Kroening told me he had wounded him. Where the bullet goes in it makes a clean hole, it makes a bigger hole where it comes out. 
Q. (Witness shown the hide). You say you can determine by looking at the hide where the bullet went in and where it went out? 

A. Yes Sir. 

Q. Will you look at this hide, and look at these two holes and will you determine where the bullet went in and where it went out? 

A. The biggest hole here looks as if it was cut with a knife. 

Q. Look at these two holes and determine where the bullet went in and where it went out? 

A. That is not a bullet hole. I never shall swear that is a bullet hole. I do not know as anyone else can swear whether they are bullet holes or not. I have had 24 years experi​ence and will not lie about it. I have lots of times seen dogs bite a hole like a bullet hole, a little round hole like a bullet hole. A hole does not close up after a dogs teeth are out, it leaves a hole the same as other holes.

John Wanie (re-called):  When I shot this wolf, the wolf bled quite a bit. Neither of the Liesner boys said anything about hav​ing shot the wolf. I passed right by them. They were all there in a bunch they never said a word to me. When I shot the wolf, he was standing off the dogs, first one dog would make a grab and then the other dog. I had to wait a little for the dogs to fall back, so I would not shoot them. None of the dogs came near enough to take a hold until after I shot him and he fell towards Kroening's dogs.

Emil Radtke: … I was out hunting with Kroening and Olson on January 3. That fore​noon they was in the swamp, they started the wolf and I was down the road and the wolf crossed the road and went towards Wanie's, and it was probably a mile or probably two where the dogs had him caught. That was on Boerst's land. There was blood and hair around there and finally the wolf tried to get through the wire fence and went S. W. and started for Wanie's land and then I heard a shot and that was all. The dogs quit barking then. I heard the shot where the dogs were. That is the same wolf I saw where the dogs had a hold of him on Boerst's land. I heard Lutz testify yesterday and that is the direction the wolf took from Boerst's land, and that is the same direction the wolf took that we hunted. I saw blood at different places where we trailed the wolf. The wolf was followed by Olson and Kroening's hounds.


Cross-examination:  I could not say that was the same wolf.  Anyway, the dogs run him that way. I did not follow to the finish; the dogs came back. The reason we gave up the chase we heard the shots and the dogs quit bark​ing. I don't know just what Olson said, but he said it is no use going further the wolf is killed.

Gus Johnson:  I live in the Town of Hartland. I was cutting wood for John Wanie on the 3rd of January. I went back to work after dinner and I heard the dogs hol​lering. I went fast to get my ax. It was not clear where the hounds stopped, and then after a few min​utes I see John and Lutz coming, and I went along where the dogs was. I then saw the Liesner and the Hove boys. They was there before I got there then I walked towards where I heard the wolf and the boys was quite a ways off, and Wanie came and in two minutes was right in there. 

I could see the hounds where they stood one on one side and one on the other. It was all windfalls and stuff in there and I run there and looked in there, and Wanie went kind of back of the brush pile and I laid on top of that and Wanie stayed on the other side and waited for the dogs to get back a little and then I kind of looked in there but could not tell whether it was a wolf or coon and Wanie shot and he dropped and both of the dogs grabbed him. The Liesner boys were standing about 200 feet away from where the wolf was. 

The wolf was sitting up facing the dogs. You could see one make a grab at the wolf and then jump back and the other would make a grab and he sat there snap​ping at the dogs. He was backed up in the brush pile and kind of sitting down. After Wanie shot the wolf he pulled him out, the Liesner boys said noth​ing. Everything around there is kind of burned down, and nobody could have seen a wolf running, but I could hear the dogs.


Cross-examination: I am a hired man of Wanie's. I was there about a minute ahead of Wanie. I heard some shots in there, but could not tell where it was they was-shoot​ing in every direction. I could not tell how close Wanie came to the wolf when he shot, the brush pile is quite high.

Re-direct:  When Wanie shot him in the neck, the wolf bled as the blood was running right down my pants. 

Rebuttal Testimony on Behalf of the Plaintiffs
Chas. Gillmore (re-called): The bullet went in the right side. A 22 calibre rifle will go through the abdomen if it don't hit anything.

Cross-examination: The bullet did not hit anything. It would be a little larger where it came out.

Andrew Anderson (re-called): Never had any experience killing wolves, not much experience in hunting and skin​ning carcasses. It went in on the right side when turned around.

Cross-examination. The bullet did not strike anything, the hole where it come out would be a little larger where it come out, it shoves the meat through. When I ex​amined the frozen carcass, I could not find where any meat was shoved through. I examined the car​cass could not see only the hide.

Frank Liesner (re-called): I did not intend to quit hunting when I came to the brush pile.

Ed Liesner (re-called): When he came to the brush pile he intended to see if he could get the wolf.


Cross-examination:  Did not see the wolf in the brush pile, add never went onto the brush pile.

At the conclusion of the evidence, each side moved for directed verdict.

The Ruling of the Trial Court

I will direct a verdict in favor of the plaintiff. The … uncon​tradicted evidence shows in this case, that at the time the wolf entered into the brush pile where he was afterwards killed, he had been mortally wounded; the uncontradicted evidence also shows that the mortal wound was inflicted by shots which entered on the right side and came out the left side. The only shot that was fired that way is shown, by the uncontradicted evidence, to have been fired by one of the boys, I believe the younger boy. The man who first followed the wolf the day before, and who, it is claimed by, the defendant, inflicted this wound, had given up the, chase, given it up that day, went home and started out again next day and it was some considerable time before the wolf was finally killed. He gave up and went back where he came from.

As I understand it these plaintiffs took up the chase and pursued the wolf after the man, who it is claimed by the defendant inflicted the wound, had given up the chase. They followed the wolf after shooting at him some forty rods to the brush pile where he was eventually killed. After one of the boys had shot at the wolf two or three times in the brush pile the defendant appeared on the scene the wolf being at that time in such a condition that the defendant was able to get up to within two or three feet of the wolf before he fired the fatal shot. Under these circumstances I think it is clear that the plain​tiffs are entitled or were entitled to the wolf. 

The fact that they did not make any claim at that time is easily accounted for by the fact that they were mere boys, did not know what their rights were and were not in position to assert their rights. The defendant was a grown man and I suppose it was not necessary for them to assert their rights then and there and they did not have to. They could do that afterwards. … 
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DISCUSSION QUESTIONS:  LIESNER v. WANIE  TRIAL

19.  The Liesners successfully argued that they had taken possession of the wolf by mortally wounding it without abandoning the chase.  What is the most helpful evidence supporting their position? What arguments do you think Wanie’s attorneys made about why the Liesners did not have possession?  What is the most helpful evidence supporting these arguments?

20.  After reading the description of the trial testimony, do you agree with the trial judge that there was no issue for the jury to decide?

21.  What relevance do the additional facts found in the trial record have for how you should read the appellate opinion?  

* 1 rod = 5.5 yards = 16.5 feet, so 80 rods = 1320 feet = a quarter mile..
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