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A.  GROUP WRITTEN ASSIGNMENT #1
Due Monday September 24 @ 9:00 pm

(1) Overview:  For this assignment, you will make arguments based on State v. Shaw and the policy of rewarding useful labor about the hypothetical below involving first possession of wild animals.  There are three sub-assignments, each consisting of three arguments on a particular topic: one in favor of each side and one briefly arguing which of the first two was stronger.  I have divided you into teams of three students and each team will submit a written response for one of the three sub-assignments.  

To get the most out of the assignment, I strongly suggest that you try to do all three sub-assignments even though I will only be able to read and put comments on the one assigned to your team.  After I have received your written submissions, I will post comments and best student answers from prior years, so you can evaluate your own work.    In addition, for further review, you can try to make the best arguments you can for each party in the hypothetical based on Pierson, Liesner, and the Demsetz excerpt.

(2) Hypothetical:  Farmers in Ohio have been losing chickens and eggs to wild weasels that have become very numerous in recent years.  The state offered a bounty of $10.00 for each weasel a citizen brings to a state game warden.  Frazier and Niles each own a farm adjacent to a state-owned forest where Ohio residents are permitted to hunt weasels.  

Frazier created many traps in the forest by digging holes four feet deep and covering them with sticks and leaves after breaking an egg at the bottom to attract the weasels.  When the weasels fall into Frazier’s traps, they sometimes are injured and unable to escape. Even if they are unhurt, because of the depth of the traps, it takes them about two days to dig themselves out.  Frazier only has time to check and reset the traps every four or five days, so about half the weasels that fall into the traps manage to escape.  

Knowing all this, Niles recently began taking weasels out of Frazier’s traps and turning them in to collect the bounty.  Frazier claims that Niles is committing larceny when he takes the weasels.

(3) Instructions 
(a) For this assignment, follow the General Instructions for All Written Assignments (IM21-22) and the Additional Instructions for Group Written Assignments (IM23-24) as well as the specific directions provided here. 
(b) Use the lists below to determine your teammates and which sub-assignment you must do.  The person listed in bold will serve as coordinator for the team.  Your work-product will consist of the three arguments listed under your sub-assignment, numbered 1, 2, and 3 respectively.  For purposes of  the heading, the “name “ of each sub-assignment is listed in quotes below.
(c) Your first and second arguments should try to follow the Common Structure for Arguments described below.  Your third argument should follow the separate instructions for Tie-Breaker Arguments.   Do not repeat the subjects of the argument I have given you; simply make the arguments.
(d) Your group may find it helpful to have an initial discussion to formulate the first two arguments and assign drafters for them, then to later discuss the third argument after the first two are relatively complete.  You also may find it helpful to set deadlines for circulating drafts so each of you has a chance to comment on the other students’ work.  
(4) Sub-Assignments

(a) “Sub-Assignment 1A”
(1) Formulate an argument that Niles’s actions should be considered larceny relying on the following passage from Shaw:

To acquire a property right in animals ferae naturae, the pursuer must bring them into his power and control, and so maintain his control as to show that he does not intend to abandon them again to the world at large. 

(2) Formulate an argument that Niles’s actions should not be considered larceny relying on the same passage.

(3) Briefly discuss which of these two arguments you think is stronger (and why).  If your team disagrees on this issue, briefly describe the different positions team members have taken. (“Two of us believe ….  The third student believes …”)

(b) “Sub-Assignment 1B”
(1) Formulate an argument that the facts in the hypothetical are sufficiently like the facts in Shaw that Niles’s actions should be considered larceny.

(2) Formulate an argument that the facts in the hypothetical are sufficiently different from the facts in Shaw that Niles’s actions should not be considered larceny.

(3) Briefly discuss which of these two arguments you think is stronger (and why).  If your team disagrees on this issue, briefly describe the different positions team members have taken. (“Two of us believe ….  The third student believes …”)

(c) “Sub-Assignment 1C”
(1) Formulate an argument that the application of the policy of rewarding useful labor to the hypothetical supports considering Niles’s actions to be larceny.

(2) Formulate an argument that the application of the policy of rewarding useful labor to the hypothetical supports considering Niles’s actions not to be larceny.
(3) Briefly discuss which of these two arguments you think is stronger (and why).  If your team disagrees on this issue, briefly describe the different positions team members have taken. (“Two of us believe ….  The third student believes …”)
(5) Teams (Coordinator indicated in Bold with Asterisk*)
“Sub-Assignment 1A” (Section B1)

Andino, Brian- Grabel, Mike-*Mottin-Berger, Bérénice

Arruda, Claudio- Griffin, Caitlin-*Parra, Amanda

Bianchi Fasani, Beatrice- Hirsch, Zack-*Newbold, Sean

Biddle, Michael- Guerrazzi, Don-*Phillips, Amanda

Brooks, Brittany- Iftikhar, Ali -*Rhodes, Gina

“Sub-Assignment 1B” (Section B1)

Caraker, Austen- Importico, Tedd-*Roberts, Justin

Clancy, Ryan- Kaye, Joey-*Shannon, Kerry

Cooper, Josh- Klenck, Joel-*Simowitz, Rachel (B2)

Criste, John- Klock, Rob-*Shalolashvili, Eric

Dahl, Trey- Lafalce, Nicholas-*Tolentino, Troy

“Sub-Assignment 1C” (Section B1)

Diblasi, Anthony- Li, Fiona-*Starr, Tyler

Fang, Daniel- Marti, Sam-*Trujillo, Greg

Gonzalez, Cecilia- Martin, John-*Suarez, Milvia
Garcia, Raul-*Yanes, Sylvia- Zazula, Lila

Garry, Spencer-Mena, Lexi -*Walker, Jehmeesah

“Sub-Assignment 1A” (Section B2)

Barnard, Will- Fenton, Avery-*Newingham, Alison

Baros, Cara- Forman, Tanner-*Ramlal, Anu

Bell, Harrison- Ford, Luke-*Saavedra, Nicolas

Binko, Mike- Franklyn, Kemahl-*Sader, Sammi

Briggs, Brandon- Heino, Amy-*Revah, Phil

“Sub-Assignment 1B” (Section B2)

Burns, Ben- Hito, Lulia-*Strelitz, Nathan

Coupet, Danielle- Holmes, Jordan-*Thompson, Tashyana

De Orchis, Dan- Jacobson, Jason-*Vaal, Joshua

Deleon, Blair- Jurewicz, Scott-*Valle, Fernando

“Sub-Assignment 1C” (Section B2)

Doyle, Lauren- Lanza, Anthony-*Van Wart, Christopher

Ebenstein, Lisa- Kulik, Nick-*Webster-Jones, Cheniece

Ercolani, Brianna- Lasoff, Sean-*Woodby, Anthony

Fayne, Brittany- Nanes, Tammy-*Walls, Ronnie
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(6) Structuring Your Arguments
(a) A Common Structure for Legal Arguments (Use for Arguments #1 and #2): Lawyers often use the following structure when crafting legal arguments: 
1. You begin by stating a general rule, policy or principle. Sometimes, this can take the form of a description of a case or a group of cases, such as “Where [fact + fact + fact], then [legal result].”
2. If you are making the argument in a formal written document, you then provide a citation to appropriate authority to support the rule, principle or policy you are employing.  You need not do that for this assignment. 
3. Next, you provide information about the situation under discussion that shows why it does or doesn’t fit within the rule, policy or principle.  
4. You then briefly note the conclusion you draw from the application of the rule, policy or principle to the facts of your situation.  
Here are examples from class (note that there are counter-arguments to each of these arguments):

· A person can obtain property in an animal ferae naturae by bringing it under control “so that actual possession is practically inevitable.”  Liesner.  In Shaw, few of the fish that entered into the nets would escape under ordinary circumstances.  The net-owners were practically assured that when they went to pull up the nets, they would find fish in them.  Because most of the fish that swam into the nets ordinarily ended up in the net-owners’ hands, it seems fair to say that the nets brought the fish under sufficient control to make their possession by the net-owners practically inevitable.  Thus, the fish in the net were the net-owners’ property.  

· Legal rules that are simple to apply are useful because they help prevent uncertainty and quarrels by allowing people to determine their rights easily.  See Pierson.  The trial court in Shaw held that for a net to give the net-owner property in the fish inside it, the net had to be escape-proof.  Because it would be very difficult to prove that a net is escape-proof, net-owners subject to this rule would only know if their net was sufficient after an elaborate investigation.  Because the rule is not simple to apply, the policy favoring certainty suggests that a rule that was easier to prove would be preferable. 

· The majority in Pierson stated that the labor of those who use nets or traps to catch animals “and render escape impossible may be justly deemed” to give them property rights.  Implicitly, the court contrasted the labor of Post, which was ineffective in obtaining actual possession of the fox, and therefore did not create property rights.  The net-owners in Shaw labored by setting up nets in public waters.  Although this labor did not succeeding in preventing the escape of every fish that entered the net, it did succeed in permanently capturing most of them.  Because this labor was successful in accomplishing its purpose of capturing some fish, it is more like the labor of the trappers discussed in Pierson than like the unsuccessful labor of Post.  To reward this successful labor, the nets should be considered adequate to create property rights for their owners even though some fish do escape. 

(b) Formulating Tie-Breaker Arguments (Use for Argument #3):  The first two arguments in each sub-assignment should be very narrowly focused.  The third argument asks you for reasons one of the two seems stronger than the other and leaves you some room to talk about different aspects of the relevant authority as long as you tie your points back to the merits of the original arguments and don’t drift into more general arguments about who should win the case.  For example, if the first two arguments addressed the language “took reasonable precautions to prevent escape,” you might argue that one of the two arguments seemed stronger because the facts of Shaw suggest that the court believed that “precautions” were “reasonable” if the net-owners were fairly certain that there would be fish in the nets whenever they checked.  Some other guidelines for tie-breaker arguments:

· Don’t just repeat points from one of the two earlier arguments; try to say something new.
· If you choose, you may make more than one point in support of the argument you think is stronger.
· Explain (as opposed to simply announcing) why your new point shows that one argument is stronger than the other. 
B.  WRITTEN ASSIGNMENT re STATE v. SHACK 

(1) Overview:  This was an assignment I gave to my Fall 2010 Property class based on my AMIT  hypothetical  that Professor Schnably provided to you earlier in the semester and which is laid out again below.  For this assignment, each team had to submit seven arguments, three sets of pro and con arguments on particular subjects, and one summary argument discussing which side’s points seemed strongest.  I gave them a “common structure” section similar to the one you have received above.  To help you with your own assignment, I have provided you with the best student submissions for the first six arguments and some of my comments on their work.   
(2) Hypothetical: Trisha owns a large strawberry farm in Harmony, a U.S. state that follows State v. Shack. For several weeks each spring, Trisha hires migrant workers (MWs) to pick strawberries.  The MWs, many of whom speak little or no English, live in cabins on her land during their employment. 
Agricultural Management Initiative of Texas (AMIT) is a joint venture of several dozen large Texan farms.  It sends representatives outside Texas to farms where MWs are employed to provide information about available employment in Texas and, where possible, to sign workers up for these future jobs.  AMIT representatives speak several languages and only provide information regarding jobs that begin at least one week after the current job is expected to end.  The farms they represent all provide transportation for the MWs to get to the Texan jobs. AMIT representatives are paid a base salary and get commissions for each MW they sign who completes a job in Texas.  
Although they have not been specifically invited by the MWs working for Trisha, the AMIT representatives would like to go onto her farm to speak to the MWs while they are staying there.  Trisha would like to exclude the AMIT representatives.

(3)  List of Subjects for Student Arguments

a) Formulate an argument that the AMIT representatives are sufficiently similar to the service workers allowed access to the farm in Shack that Trisha should not be able to exclude them.

b) Formulate an argument that the AMIT representatives are sufficiently different from the service workers allowed access to the farm in Shack that Trisha should be able to exclude them.

c) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should not be able to exclude the AMIT representatives.

d) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should be able to exclude the AMIT representatives.

e) Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently small that Trisha should not be able to exclude them.

f) Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently large that Trisha should be able to exclude them.

g) Explain which arguments you think are stronger (and why):  those you’ve made for AMIT (a, c, e) or those you’ve made for Trisha (b, d, f).  This response need not follow the form for legal arguments described below, but should do more than repeat points you’ve already made.  If your team disagrees on this issue, briefly describe the different positions team members have taken.

(4) Comments and Best Student Answers

(a) General Comments:
(i) The Golden Rule:  Read Carefully

A) Follow directions. 
· Make sure your arguments are within the parameters of the question I ask. If I ask you to apply particular language from Shack to the hypothetical, confine your response to that language.  Do not refer to other passages in Shack unless you do so to explain the passage you are applying.    Similarly, when I ask you to apply the policy protecting the farmer’s interests, don’t focus on the importance of the MWs’ interests.
· Follow formatting instructions.  Every year a couple of students end up dropping a grade level because of formatting penalties.
B) Use the facts that I give you.  Some of you made arguments based on “facts” that don’t appear in the fact pattern.  For example, some of you said that T would be harmed because MWs would leave before the strawberry picking was complete.  You need to take into account that the hypo says that AMIT only offers jobs that begin at least a week after the current job is over.
(ii) Structuring Arguments

A) Begin your arguments with references to the type of authority the question asks you to use.  If you are supposed to be applying specific language, start with that language.  If you are supposed to be discussing the farmer’s interests, begin with a reference to those interests.  Providing unrelated information is at best taking up more time and space than you need to and may indicate that you are missing the point of the question. 

B) Don’t simply announce conclusions.  When applying a test or a policy to facts, it is not enough to simply announce the result:  E.g., “Here, AMIT interfered too much with T’s interests” or “AMIT is providing a service the MWs clearly need.”  Instead, explain your position with specific reference to the facts of the hypo.   

C) Keep focused on the relevant legal standard.  If you begin an argument talking about “practical access”, make sure everything you say is related to practical access.  If you are discussing T’s interests, don’t slide back to practical access.  Make sure that the connections between each point and the subject of the argument are clear.

D) Complete your argument with a short conclusion incorporating the precise words of the test/rule/policy you began with.   This conclusion should clarify the significance of the argument for the reader.  The repetition of phrases emphasizes that you are arguing that your facts meet the test you laid out at the start.    Finally, your conclusion is much more persuasive after you have laid out all of the steps in the argument, so don’t include it at the beginning (or middle) of the paragraph. Although in a longer document like a memo or brief, you often put your overall conclusion at the start, you usually do not do so for individual arguments you make along the way.  

(iii) Making Arguments Persuasive

A) Explain why similarities and differences matter.  A good lawyer can find ways in which any two things are similar and ways in which they’re different.   What differentiates a legal argument from merely identifying similarities/differences is a (brief) explanation of why a court should find the similarities/differences important to the legal issue at hand.  Thus, “In Shack, the defendants were paid a salary to help MWs.  Here, although AMIT Reps may receive a salary, they also got a commission for each MW they got to complete a job in Texas.  Thus, unlike the Shack defendants, the AMIT Reps had a financial incentive to push very hard and very often to encourage the MWs to take jobs, even if those jobs were not in the MWs’ best interests.”

B) Don’t Overstate Your Case.  Hyperbole may be an effective technique in other contexts, but it can hurt you if you employ it in legal arguments.  You often are trying to persuade your reader of something.  A reader who catches you exaggerating may stop believing anything you say.  Here, statements like “Allowing AMIT reps access would destroy the operation of T’s farm” undercut your credibility.  Instead, list specific ways the reps might interfere with the farm and be precise about the extent of the likely interference.
C) Acknowledge and Address Weaknesses in Your Position:  Even if everything you say in your arguments is accurate, you still can sacrifice credibility if you fail to mention obvious weaknesses.  Identifying these weaknesses and explaining why they aren’t fatal greatly strengthens your argument.  For example, in Argument (c), you need to deal with the fact that the MWs were able to find the job with T without help from AMIT; in argument (d), you need to deal with the fact that the MWs do need to have some job when T’s crop is harvested.  
(iv) Common Writing Issues

· Use active voice when you can.
· Make sure any direct quotes from the case are accurate.  Use quote marks for any passage of more than a word or two that you take directly from the case.
· Words like “clearly” and “obviously” add little to an argument.  If your point is clear, it will stand on its own.  If your point isn’t clear, these words won’t fix it.  
· Similarly, phrases like “I would argue” or “I would conclude” generally don’t add anything.  As Nike says, “just do it!”
(v) Model Answers:  In most cases, I choose student answers to use as models from among several good submissions.  I try to pick answers that have different strengths and that illustrate particular arguments I like.  Thus, they are not necessarily the “best” arguments.  I have edited some of them lightly for inclusion in this memo.


(b) Arguments (a) & (b) (Comparison to Shack Defendants)
(a) Formulate an argument that the AMIT representatives are sufficiently similar to the service workers allowed access to the farm in Shack that Trisha should not be able to exclude them.

Student Answer #1: Shack states that a farmer employer has no “right to isolate the migrant worker in any respect significant for the worker’s well-being,” and that since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, “they can be reached only by positive efforts tailored to that end.”  The AMIT representatives in this case are similar to the service workers who were allowed access to the farm in Shack in that they both sought to provide information about opportunities available to the migrant workers.  In Shack, the service worker carried literature about assistance available to a migrant worker under federal statutes.  In this case, the AMIT representatives have come to inform the migrant workers of possible employment opportunities available to them.  In both cases the representatives and the service workers are providing assistance or information that the immigrant workers may have not been aware of had the property owners been able to exercise their right to exclude.  Both parties serve as a means to convey information or assistance that ultimately may affect the migrant workers well-being.  Thus, in light of the holding in Shack and the similarities between the two parties, Trisha should not be able to exclude the AMIT representatives from her farm because if allowed, she would be isolating the migrant workers and depriving them of possible opportunities which could ultimately affect their well-being.

Student Answer #2: Shack states that a farmer-employer has no “rights to isolate the migrant worker in any respect significant for the worker’s well-being.”  AMIT representatives are seeking to provide the migrant workers with information regarding future employment.  Just as the legal information and medical treatment given by the workers in Shack were significant to the migrant workers’ well-being, so too is employment, without which the migrant workers could not survive in this country or provide for their families.  The migrant workers’ opportunities for employment are probably very limited because they speak little or no English, and being a highly disadvantaged class, their need for employment information from AMIT is just as significant to their well-being as the legal and medical services provided by the service workers in Shack.

An underlying policy in Shack is that migrant workers are a “highly disadvantaged segment of our society,” and that in balancing property owners’ rights and the rights of the migrant workers to have access to those that seek to aid them, one must consider that, “the key to that aid is communication…since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, they can be reached only by positive efforts tailored to that end.”  Like the service workers in Shack, AMIT representative are seeking to provide information to the migrant workers of services and opportunities available to them and are able to communicate this information to them in a language that they can understand.  Also, like the aid provided by the service workers in Shack, the migrant workers may not have access to the services provided by AMIT representatives without such positive efforts to reach them, as they are working and residing on a large farm that isolates them from the mainstream of the community.  Thus, because the AMIT representatives make positive efforts to provide information to migrant workers about services and opportunities available to them, communicate this information in languages the migrant workers understand, and provide information that is significant to the migrant workers’ well-being, the AMIT representatives are sufficiently similar to the service workers in Shack, and Trisha should not be able to exclude them from her property.
(b) Formulate an argument that the AMIT representatives are sufficiently different from the service workers allowed access to the farm in Shack that Trisha should be able to exclude them.

Student Answer #1: Shack held that the farmer is entitled to pursue his farming activities without interference, but they saw no legitimate need for a right in the farmer to deny the worker an opportunity for aid available from federal, state, local services, or charitable groups seeking to assist them.  In addition, Shack holds that a landowner may deny access to solicitors or peddlers.  The service workers in Shack came to provide necessary services such as medical and legal advice, whereas the AMIT representatives could be viewed as solicitors seeking to make a profit.  The service workers in Shack worked for non-profit organizations whose paramount concern was the well-being of the migrant workers; one of the service workers had come to provide a valuable health service to a worker while the other came to inform the workers of assistance available to them under federal statutes.  They were providing a form of direct aid with the intent of improving the migrant workers’ well-being.  The AMIT representatives in this case, however, have come to Trisha’s farm to inform the migrant workers of possible future employment opportunities that if completed would result in a commission for the representatives.  Unlike the service workers, the AMIT representatives do not provide a form of direct aid and may have different intentions resulting from their commission based salaries.  The AMIT representatives may also find it in their best interests to glorify the living conditions and salary at these Texas jobs, which in turn could upset the migrant workers, hinder employee production, and interfere with the farmers activities.  Thus, because the AMIT representatives are not providing a form of direct aid and also may not be looking out for the worker’s well-being (potential for coercion because of the commission possibilities), Trisha should be allowed to exercise her right to exclude.
Student Answer #2: The AMIT representatives are sufficiently different from the service workers in Shack that Trisha should be able to exclude them.  AMIT as an organization is much different from SCOPE and CRLS, the organizations in Shack.  SCOPE provided health services and CRLS provided legal services, which can be placed into a category of necessary and fundamental services. AMIT, however, provides employment information, which is not considered to be as immediately or as fundamentally needed as the other services.  Both SCOPE and CRLS are nonprofit organizations funded by tax dollars.  (Here we are assuming that the Office of Economic Opportunity, which supports these organizations, is governmental or state funded organization.)  It is unknown to us at this point whether AMIT is a nonprofit organization but because of it being organized by Texas farmers in need of workers for commercial reasons we are assuming that it is not.  AMIT, and the Texan farmers behind it, have a commercial interest in the migrant workers.  SCOPE and CRLS had no commercial interest in the migrant worker’s labor.  Aside from nonprofit status, AMIT is not a governmental organization like the other two.  The incentive structure is different in the organizations.  In the Shack case, it was not mentioned if or how the aid workers were paid.  In this situation, the workers will receive incentive pay for each worker that they sign.  Because it is not generally the case, and because it would have been a material fact, we are going to assume that the workers in Shack were not on an incentive pay structure, and therefore differ in this aspect from the AMIT representatives.


AMIT’s representatives would affect the farm much differently than the aid workers in Shack.  The aid workers in Shack were invited to the farm to speak with an individual migrant worker.  Conversely, the AMIT representatives were not invited by the migrant workers.  Trisha could experience AMIT might indirectly reduce the labor supply in Harmony and consequently reduce Trisha’s labor supply.  The workers in Shack did not affect the labor market at all.


In Shack, there were two separate aid organizations that were working in cooperation but did not conflict with each other’s missions; however, the AMIT representatives are in direct competition with each other because they have an incentive based pay scale.  This is a significant difference because it could create tension between the aid workers themselves.  It could also negatively affect the migrant workers because the AMIT representatives might not be placing them in an employment situation that is in the migrant worker’s best interests, but instead just signing the migrant workers so that they receive their incentive pay.


(c) Arguments (c) & (d):  (Using Specific Language from Shack)
(c) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should not be able to exclude the AMIT representatives.

Student Answer #1:  Shack specifies that “the employer may … not deprive the migrant worker of practical access to the things he needs.” The service AMIT representatives provide serves to ensure further employment for the workers.  Income is essential to their well-being and is certainly a necessity. The representatives visiting the farm also serve as “practical access” because the workers may not otherwise be informed about upcoming jobs.  It is doubtful that there is easy access to a newspaper or any other way to gather employment information in their language, because farms are usually isolated.  If outreach from placement services is banned, many workers may miss out on jobs that they need in order to survive. Excluding AMIT representatives thereby violates the rule set forth in Shack.

Student Answer #2:  Shack states that “the employer may…not deprive the MW of practical access to things he needs.” The court regarded the services provided by the aid workers in Shack as “significant for the worker’s well-being” and thought to allow the farmer to exclude the parties providing these services would be “unthinkable.” Just as medical and legal services are significant in helping MWs meet their health and legal needs, employment services help MWs meet their economic needs.  
The temporary and seasonal nature of migrant work makes achieving long term economic security difficult.  By helping remove the uncertainty surrounding where MWs will earn their future livelihood, AMIT improves the MWs’ mental well-being along with their economic well-being. Further, the financial security of post-strawberry farm employment
 allows the MWs to allocate less of their income to savings and more of towards food or remittances, which will also improve their physical well-being and that of their families back home.

Also, if Trisha’s farm is like many farms in the United States, its distance from any viable alternative venue for AMIT to distribute its information will make access to the farm necessary to convey the information to the MW’s.  Any attempt to bar AMIT’s access to the farm will essentially be a depravation of practical access to things a MW needs.

(d) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should be able to exclude the AMIT representatives.

Student Answer #1:  Shack states that on a farm “the employer may … not deprive the migrant worker of practical access to things he needs.” AMIT representatives want to provide the migrant workers with information regarding future employment opportunities in Texas.  Although it is important for the migrant worker to find a job once his current employment ends, restricting the AMIT representatives does not deprive him of access to job information.  AMIT reps may be helpful in providing opportunities to the migrants; however they are not critical to the migrants’ ability to obtain future employment.  The migrant worker has been able to locate employment in the past and should have good knowledge of different farming communities and an idea of where he could find work.  Also, the migrant workers have access to each other and will learn about different work opportunities from their coworkers. The community of migrant workers should be sufficient in its resources for employment. Although AMIT could prove to be beneficial, it is not necessary for them to come onto the farm, as the workers will not be deprived of practical access to things they need, so Trisha should be able to exclude AMIT from her property.

Student Answer #2: The court in Shack states that “the employer may … not deprive the MW of practical access to things he needs.” Although Trisha does not want the AMIT representatives on her farm, she presumably has no problem allowing the MWs to leave the farm and meet with the group during non-work hours.  If AMIT is capable of transporting workers from all over the country to Texas to work on their farms, they should not have a problem transporting workers off-site for a meeting about employment opportunities. This ability to transport workers long distances, as well as Trisha’s presumed assent to the MWs leaving during non-work hours, should be enough to allow the workers practical access to AMIT’s services.

However, even if AMIT did not have the ability to transport workers to an alternative site, the information AMIT provides may not qualify as a need. In Shack, the court lists what the Economic Opportunity Act (EOA)
 uses to illustrate what “need” means in the context of the section of the Act that funded the aid organizations accused of trespass in Shack.  This list includes, “day care for children, education, health services, improved housing and sanitation, legal advice and representation, and consumer training and counseling.” These services are of a different nature than AMIT’s information regarding potential future employment. When any of the needs listed in the EOA are not met they can result in harms to physical and mental health. However, a MW without the services AMIT provides would endure no such physical or mental harm. AMIT’s service is a luxury; the only consequence of going without it is inconvenience.

 
(d) Arguments (e) & (f):  (Using Policy Protecting Farmer’s Interests)
(e) Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently small that Trisha should not be able to exclude them.

Student Answer #1:  Shack stated that “the farmer is entitled to pursue his farming activities without interference,” and established certain protections for the farmer to secure his legitimate interests. Any possible interference to Trisha’s farming activities that would occur from allowing the AMIT workers access to her land would either fall under these protections or be of little significance. Under the rule defined by Shack, Trisha would be permitted to identify the AMIT workers and their general purpose and designate the time and place that they may speak to the migrants. These provisions should give Trisha enough control over the situation to alleviate any concerns she may have regarding security. The court also should find no substantial threat to Trisha’s business operation by permitting the AMIT workers access. The AMIT is recruiting workers for jobs that do not coincide with working on Trisha’s farm. Therefore, AMIT access does not threaten losing workers or diminishing productivity during the weeks Trisha employs the workers. The interference with Trisha’s future farming seasons would also be minimal. The pool of migrant labor is always much larger than the number of available jobs. It would be very unlikely that Trisha would be unable to procure migrant workers in the future, or lose any bargaining power she has with them. Thus, Trisha should not have the right to exclude the AMIT workers from coming onto her land to recruit workers.

Student Answer #2:  Shack held that a farmer-employer cannot exclude governmental or charitable organizations that seek to aid migrant workers from his property, but that the farmer is “entitled to pursue his farming activities without interference.” If AMIT is permitted on Trisha’s land, the representatives will only be present for a maximum of several weeks each spring for the duration of the strawberry harvest. The jobs for which AMIT is recruiting all begin at least one week after Trisha’s jobs scheduled to end, so there is little risk of the workers quitting in the middle of the strawberry harvest. Assuming that strawberries are the only crop that Trisha grows, she will not need the workers after the harvest until the following spring, so she will not be affected by the workers relocating to Texas for another migrant job. Additionally, Trisha could easily request that AMIT representatives come after working hours so that AMIT’s presence does not interfere with the work day. These stipulations to AMIT’s presence on Trisha’s property would ensure that AMIT’s activities would not affect her farming activities in any significant way. Therefore she cannot exclude the group.

(f)  Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently large that Trisha should be able to exclude them.

 Student Answer #1:  In Shack, the court said that a farmer-employer should be able to “pursue his farming activities without interference” and without the risk of visitors to the workers engaging in “behavior hurtful to others.” Farming may be considered by some to be a 24-hour job. When a pipe bursts in the middle of the night, a worker will certainly be required to fix the pipe before the crops flood. In the case of an impending storm or cold front, workers may be required to work unusual hours to secure vegetation or winterize the crops. Because of the unusual work hours surrounding farm life there may be no specific time that the AMIT representatives can arrive that will not interfere with farming activities. However, assuming that workers work usual hours, if representatives arrive on breaks, they may interrupt worker’s schedules, causing them to miss lunch or valuable rest hours that could, in turn, cause interference with their ability to work on the farm. Because the AMIT representatives are working for commissions based on each worker they sign, it is more likely that their behavior will interrupt farming activities and become hurtful as they may harass workers until they sign up with the AMIT representatives for their next job. Therefore, because the AMIT representatives’ presence may cause substantial interference that could become hurtful to others, under the ruling in Shack, the AMIT representatives should not be allowed to enter.

Student Answer #2:  Trisha has significant interests in ensuring both a sustainable future for her business and the smooth operation of her farm. According to the court in Shack, a property owner is entitled to exclude from her property those who would significantly hurt her interests by disrupting her farming activities. 
Trisha's business could be harmed significantly if her workers were persuaded to take the jobs in Texas. Even though AMIT's representatives provide information only for jobs in Texas that began at least a week after the migrant workers current jobs are expected to end, Trisha’s business depends on a reliable and flexible labor source. Given the, unpredictable nature of the agriculture industry, due to inclement weather, a delayed harvest, or a larger than anticipated crop, Trisha might need her workers to stay longer than initially planned. Whereas normally the workers would be less likely to have other commitments that prohibited them from adjusting to meet Trisha's labor needs, if they made a commitment to AMIT jobs in Texas, Trisha would likely lose their services and  incur additional costs to make up for the loss. Furthermore, Trisha could suffer the following year if the workers' had moved to Texas and found themselves unable to return to Harmony, thereby denying Trisha her traditional labor source. 
Trisha has an interest in ensuring that her workers are focused and able to devote full attention to their jobs during business hours. Even if AMIT representatives provide her migrant workers with information during the workers' free time, in weighing  their decision to accept another job or in preparing to move, Trisha's migrant workers could be distracted, which would result in lost production and harm to Trisha’s livelihood.  Because the activities of the AMIT workers have the potential to disrupt Trisha's farming activities and threaten her interests in her business; Trisha should be able to exclude them from her property.


(e) Argument g:  (Choosing the Stronger Position): ( For some reason, the best student answers have disappeared from my computer; if I find them, I’ll make them available to you.
C.  SHAW BRIEF: COMMENTS & MODEL ANSWERS (BASED ON SUBMISSIONS FROM PRIOR CLASSES)
(1) Citation:  State v. Shaw, 67 Ohio St. 157, 65 N.E. 877 (1902)  -OR-





65 N.E. 877 (Ohio 1902)
(a) Citation convention is that if the reporter includes the name of the state, you need not include it again in the parenthetical.  However, if you cite only to the regional reporter, you do need to indicate the name of the state.  
 (b) When a state is a party, you refer to it as “State” (or “Commonwealth” if it’s Pennsylvania, Virginia, Kentucky or Massachusetts).  

(2) Statement of the Case: 
Criminal action against Shaw, Thomas, and one other person, who together had taken fish out of a net belonging to others, for grand larceny. - OR-
The state of Ohio charged Shaw, Thomas, and one other person, who together had taken fish out of a net belonging to others, with grand larceny.

(a) You can treat as a “fact” those points that the court takes as given in the opinion you are briefing:

· In Shaw, the court assumes the state’s version of the facts is true, so your descriptions of the parties can incorporate the state’s perspective.  Thus, you can refer to Thomas and Shaw as “men who took fish out of nets belonging to others.”

· However, do not incorporate legal conclusions into the statement.  For example, it would be incorrect to say that Shaw and Thomas “stole” the fish; that assumes that the fish belonged to the net-owners, which is what the court had to decide.

(b) Identify by name any party who’ll play a major role in the discussion (e.g., Thomas).  

(c)  Specific Points re Criminal Cases
(i) In a criminal action, the state (not the party who was robbed or assaulted) brings the lawsuit.  The prosecutor is not a party to the suit, but rather is the state’s lawyer.  

(ii) When describing a criminal case, say the state “brought a criminal action against” or “charged” (rather than “sued”) the defendant.  Because the state is always the complaining party in a criminal case, you also can simply say “A criminal action against ...” Normally, we don’t refer to the state as a “plaintiff” in a criminal case (the term suggests a civil suit).

(iii) A criminal action is not brought “on behalf” of the victims, which would mean they were the real interested parties.  Rather, it seeks redress for violation of peace and order on behalf of all the people of the state.

 (iv) You need not list the relief requested in a criminal case; the state is always seeking a conviction and either incarceration or fines. The state is not seeking damages, which is a monetary remedy in a civil suit.  

 (v) Some students have made the arrest central to their statements of the case.  This is incorrect.  An arrest is not a lawsuit or even part of one.  You can be indicted without being arrested and many people who are arrested are never charged with a crime.

(3) Procedural Posture:  Thomas was tried separately.  At the close of the state’s evidence, the trial court directed a verdict in his favor. The state excepted [appealed].
(a) Do not include steps that had no bearing on the outcome of the case or are implied by the circumstances.  E.g., in Shaw, although the trial court initially overruled the motion for directed verdict, it eventually granted it.  Its initial decision did not affect the outcome in any way, so it need not go into your brief.  Similarly, you need not say that the jury returned the verdict of not guilty.  When the trial court directs the verdict, the jury has no choice.

(b) Do not include the trial court’s reasoning.  If it is important, you can incorporate it into the issue.

(c) Do not include the indictment in Shaw; it is the step that begins the lawsuit, so it just repeats the info from the statement that the state charged the defendants; this section is for steps that take place after it has begun.  

(4) Facts:
Third parties owned nets they used to trap fish in public waters.  Once in the nets, some fish could escape, but under ordinary circumstances, few did.  Thomas and others removed fish from the nets.
(a) In Shaw, the court has accepted the state’s version of evidence as true for purposes of the appeal.  Thus, you can treat this version as “fact” and need not describe anything as “alleged” or “claimed.”
(b) Not all relevant facts are in the “facts” section of the opinion.  Every year, many Shaw briefs miss that the court treated as a “fact” that, ordinarily, few fish escape from the nets.

(c) Only include facts needed to understand the court’s discussion of the case. 

(1) Where the issue in a case is fairly precise, you often can edit the facts down to a very brief summary.  E.g., in Shaw, the court is deciding whether a net must be escape-proof to create property rights.  Thus, the entire account of the capture of the defendants has no legal relevance that I can see.  The important facts are those listed above. 

(2) In some cases, the court’s analysis will be less focused.  You might see phrases like, “We hold that, at least under all these circumstances, plaintiff did enough to acquire property in the fish.”  If does not make clear which facts are determinative, you should include more facts because any of them might have 
(5) Issue: 
Did the trial court err in directing a verdict for the defendant [on the grounds that defendant did not commit grand larceny] because owners of nets cannot have property rights in fish found in their nets where some fish can escape from the nets?

(a) Think about how the appellant’s argument fits into the relevant cause of action.  In Shaw, what did the net have to do with grand larceny?  The trial court apparently believed that if the net was not escape-proof, the net-owners had no property rights to the fish in the net.  If the fish did not belong to the net-owners, the defendants did not commit a crime by taking them.  Thus, the issue really is not what constitutes grand larceny; everybody seems to agree that if the fish belonged to the net-owners, taking them would constitute grand larceny.  The gist of the issue is when does a net create property rights in fish. 

(6) Holding

(a) Narrow: The trial court erred in directing a verdict for the defendant [on the grounds that defendant did not commit grand larceny] because owners of nets can have property rights in fish found in their nets even though some fish can escape from the nets.

(b) Broader:  The trial court erred in directing a verdict for the defendant [on the grounds that defendant did not commit grand larceny] because people obtain property rights in wild animals when they bring the animals under their power and control, and then maintain sufficient control to show an  intent not to abandon them.

(7) Rationales:  

 (a) A version of a doctrinal rationale:  If fish are in a net “where they may be taken at any time at the pleasure of the owner,” the net-owner has sufficient property rights in the fish so that if a third party removes them “with felonious intent, [it] will be larceny.”  2 Russ. Cr. 83.  Here, although some fish could escape from the net, the ones found in the net “were so safely secured that the owners of the nets could have taken them out of the water at will….”  Thus, the net-owners could have had property in the fish even though the net was not escape-proof.

(b) Another version of a doctrinal rationale:  For the owner of nets to maintain ownership of fish found in the nets, the “law does not require absolute security against the possibility of escape” but merely that the owner “maintain[ ] reasonable precautions to prevent escape….”[citing the “authorities above quoted,” which may mean 2 Russ. Cr. 83 and 2 Bishop Cr. Law, section 775].  Thus, the net owners here could have had property in the fish taken even though their nets were not absolutely escape-proof.

 (c) Two possible policy rationales:  The court said requiring  that the nets be escape-proof was “unnecessarily technical….” The court may have meant that requiring the net-owner or the government to prove that the net was escape-proof was too great a burden because it would be so difficult to do and the proof would use up too much court time. It also might have meant that fishermen should not have to actually create an escape-proof net to get property in fish, but instead should be rewarded for making or using nets that work reasonably well for their purposes. 
  (d) A More Speculative Policy Rationale:  Although it does not say so explicitly, assuming that fishing with nets is widespread in the area, the court might have been concerned that permitting people like Thomas to raid the nets would make this kind of fishing more expensive and even drive some net-owners out of the market.  Thus it may have rejected the “perfect net rule”to protect the industry and even the local economy.
 (8) Result:  Reversed and presumably remanded for a new trial.

D.  INFORMATION ON TERMINOLOGY & GRADING 


I will give you written feedback and grades on each assignment.  Here is some information to help you interpret what I say:
(1) Terminology I Use Regularly: I give every significant component of each assignment an overall characterization, using some key terminology I have standardized over the years.  The two most important terms are 

· Solid, which means that you understood your task, you’ve showed me you basically know what you are doing, and there are not a lot of sloppy mistakes; and 

· Uneven, which means there are significant problems, but there is enough useful work so that your submission is minimally acceptable.

Here is the usual range of terms I usually employ, from best to worst: 
very nice (very rarely used)
very good (rarely used)

very solid
quite solid
quite solid overall 
solid

pretty solid
pretty good
pretty good overall
a little uneven
pretty uneven

uneven (minimally acceptable) 

quite uneven
very uneven 

weak
very weak
(2) Scoring on Individual Assignments:  As indicated in the course description, each case brief can earn you up to three points to be added to your final exam score; each group written assignment can earn you up to four points.  For all assignments work that is minimally acceptable (or not much better) will earn you a check mark for completing the assignment, but no additional points.  I will award points roughly tied to the terms listed above as follows:


Briefs





Group Assignments 

Pretty good( Pretty solid = +1


Pretty Good Overall ( Pretty Good = +1

Solid ( Quite Solid Overall = +2

Pretty solid ( Solid = +2


Quite Solid or better = +3 (infrequent)

Quite Solid Overall ( Quite Solid = +3









Very Solid or better = +4 (very infrequent)



In addition, as indicated in the course description, I assess small penalties 
(usually -0.1 or -0.2) for errors in formatting and failure to follow other key instructions.  Although each individual penalty has little effect, if you make multiple errors they add up.  The penalties also may result in your getting a negative score on a particular assignment. 
�  MAF:  Because “strawberry fields” are not actually “forever.”





�  MAF:  Clever idea to use EOA list, although nothing in Shack suggests that the court intended to adopt it as the standard for what constitutes a “need.”
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