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A.  INSTRUCTIONS FOR WRITTEN ASSIGNMENTS
1.  General Instructions for All Written Assignments 

(a)  To facilitate my grading your work anonymously, do not put any student’s name (or social security number or C number) anywhere on your written work-product. To identify yourselves, you will just use the pseudonyms you have selected.  If you forget your pseudonym, you can retrieve it from my assistant, Letty Tejeda.  
(b) When discussing pending or submitted assignments with me, please be careful to frame your questions and comments in a way that does not undermine the anonymity of the grading.  Questions like “Was it OK that we used three different typefaces for the different parts of the assignment?” are likely to give you away.
(c) Do not include a cover sheet with your submission.  At the top of the first page, include the heading required for the particular assignment (see below), then immediately begin the work-product.  
(d) To facilitate my reading and putting comments on your work-product, it should be in double-spaced 12-point Times New Roman font and you should number the pages. 

(e) Whether you are working alone or with partners, please merge all component parts into a single seamless document employing one continuous set of page numbers.  

(f) You should submit written assignments electronically to my assistant Letty Tejeda at her e-mail address: ltejeda@law.miami.edu.  Your assignment should be in the form of a Word document attached to your e-mail.  If you are working with one or more partners, you should only submit one copy of your work-product
(g) Each written submission is due on the date indicated on the instructions for the assignment.  If the due date is a weekday, the submission is due at 9:00 pm;  if the due date is a Sunday, the submission is due at 4:00 pm.  To be treated as on time, your e-mail must be sent (not necessarily received) by the time and date indicated. You can still receive credit for a late assignment if you turn it in within a week of the due date, but you earn increasing penalties the later you send it.  
(h) If you need to get an extension due to illness or emergency, please contact my assistant rather than speaking directly to me, and do so before the submission is due if at all possible.  In this way, we can try to accommodate you without undermining the anonymity of the grading.

(i) I will deduct points from your score for lateness and for failure to follow substantive or formatting instructions.

(j) After I receive all your submissions, I will post in an Information Memo comments and model answers based on the work of prior classes.  After I have graded your assignments, I will provide individualized comments to you and I may post additional group comments if I think it will be helpful.  If you have questions about your work after reading both my general comments and those addressed specifically to you, cut off or blot out the pseudonyms on the paper (to preserve anonymity of subsequent grading) and I will go over it with you.

2.  Additional Instructions for Case Briefs
(a) Each of you will submit written briefs of two cases, one appellate case from Unit One and one trial court case from Unit Two.  The specific cases you must brief vary depending on the panel to which you are assigned.  
(b) For the appellate case, you should use the briefing form laid out in Information Memo #1 The assignments and tentative due dates for these briefs are as follows:
· RADIUM:  State v. Shaw (Due Thu. Sep. 6 @ 9:00 pm) 
· OXYGEN:   Mullett v. Bradley   (Due Thu. Sep. 20 @ 9:00 pm) 
· KRYPTON:  E.A. Stephens & Co. v. Albers   (Due Thu. Sep. 27 @ 9:00 pm)
· URANIUM:  Kesler v. Jones (Due Sun. Sep 30 @ 4:00 pm)
(c) For the trial court case, you should use the briefing form that will be provided for you at the beginning of Unit Two. The assignments and tentative due dates for these briefs are as follows:

· RADIUM:  Taber v. Jenny (Due Sun. Sep. 30 @ 4:00 pm)

· KRYPTON:  Bartlett v. Budd  (Due Sun. Oct. 14 @ 4:00 pm)
· OXYGEN:   Swift v. Gifford  (Due Sun. Oct. 14 @ 4:00 pm)

· URANIUM:  Ghen v. Rich (Due Thu Oct 18 @ 9:00 pm)

(d) On each of the case briefs, you may work alone or with one or two partners. You may choose partners from either Elements section, so long as you all are on the same panel, and so long as you do not work with any other student more than once.  If you work with partners, all members of the team will receive the same score for the assignment, including any penalties for lateness or formatting.
(e):  The heading for each of your case briefs should include the name of your panel, the word “Brief” and either #1 or #2, as appropriate, followed by pseudonym and those of your partners, if any.  Do not include the date or your Section number or my name.  E.g.:

· “Radium Brief #1:  Laramie and Pujols”

· “Krypton Brief #2:  Beavis”

(f) Each section of your brief (as described in the briefing instructions) should begin with the appropriate title in bold or italic font:  e.g., “Procedural Posture” or “Íssue.”  You need not put extra space between each section; the titles will make your work sufficiently easy to read.  Where you need to include more than one example of a particular section, you should provide a separate title for each along with an appropriate number: “Rationale #3” or “Issue #2”
(g) You should attempt both a narrower and a broader version of the holding for each issue you identify.  You should label these “Narrow Holding” and “Broad Holding.” 
3. Additional Instructions for Group Written Assignments
(a) Each of you will participate in three group written assignments in teams of three students.  I have chosen your partners for each assignment in a way that assures that you will always work with students from different panels and you will never work with the same student twice.  I will provide you with lists of team members in the specific instructions for each assignment.  
(b) Please be cooperative about setting meeting times and dividing up work.  Please be responsible about meeting your commitments to your partners.

(c) The tentative timing for each assignment is as follows
	
	Can Begin After Class On:
	Due Date:

	Assignment #1
	Mon-Tue 9/10-9/11
	Monday 9/24 @ 9 pm

	Assignment #2
	Mon-Tue 10/1-10/2
	Sunday 10/21 @ 4 pm

	Assignment #3
	Mon-Tue 10/29-10/30
	Sunday 11/11 @ 4 pm


(d):  Each written assignment is divided into parts and each team will be responsible for submitting only one of the parts.  The instructions for each assignment will make clear the “name” of each part and which part you must turn in.  

(e) The heading for each of your written assignments should include the “name” of the part of the assignment you are submitting and the pseudonyms of the three students on your team.  The pseudonym of the student acting as coordinator (see below) should be marked with an asterisk.  E.g.,

· “Assignment 1C: Hippo, *Icicle & Jumprope”
· “Assignment 2 Defendant/Escape:  Paralegal, Serengeti, *Yip”
(f) On the list of team assignments, I will designate one member of each team as the “coordinator.”  Every student will be the coordinator for one of the three written assignments.  

(g) The coordinator will be responsible for organizing group meetings, for assembling the team’s work-product into a single final document that follows all instructions, and for handing the document in on time.    

(h) The other members of the team should get final versions of any sections of the assignment for which they are responsible to the coordinator at least 36 hours before the assignment is due.  Failure to do so will result in an individual penalty unless the rest of the team has authorized the delay.

(i) If the coordinator submits the assignment late a suitable excuse, only the coordinator will receive a penalty.  Similarly, only the coordinator will be penalized for formatting errors in the work-product.  

B.  COMMON WRITING CONCERNS
1.  Generally
(a) Edit and proofread your submissions.  In setting your grade, I will take into account both the clarity of your writing and the number of mistakes in grammar and usage.  

· Double-check that your sentences and paragraphs are easy to understand before you finalize your submission. Actively look for unnec​essary words and delete them.  Your readers often will be pressed for time.  They will appreciate careful editing.

· Actively look for typos and other errors; e.g., spellcheckers do not catch misspellings where the mistake creates a different existing word.  
(b) Simplify Your Writing:  Many of you regularly use lengthy uncommon words, legalistic phrases and complex sentence structure.  As a result, much of your writing is difficult to understand.  You are much more likely to impress me with the clarity of your writing than with the sophistication of your vocabulary.
· Unless directly quoting from relevant authority, don’t use an eleven-letter word if a five-letter word will do.

· Make sure you understand the language you use.   When students use phrases from the readings out of context, they often demonstrate that they don’t understand what they are saying. 
· Use short simple sentences.  Developing a clear simple writing style will help you on exams, where you have no opportunity to explain yourself if I can’t follow your reasoning.  When grading. I spend only a limited time puzzling over the meaning of obscure sentences before I move on without giving you credit for what might have been a very good idea.

· Use active voice where possible. Passive constructions (“It was held that …”  “The trial court’s decision was affirmed.”) are less clear and less powerful than active ones.  (“The court held that …” “The Superior Court affirmed the trial court’s decision.”) Instead, tell the reader who did something. 
(c) Be Accurate and Precise

· Being “accurate” means your statements should be literally true or supported by the authority you are discussing.  For example, your Liesner brief  should note that there are two plaintiffs and should make clear that whether the plaintiffs mortally wounded the wolf is still in question on appeal.

· Being “precise” means that, if possible, you should not use vague or general terms to describe what the court or the parties did:  “The Pierson majority suggested that a person could achieve occupancy without having actual possession in a number of ways.” ( “The Pierson majority suggested that a person could achieve occupancy without having actual possession by mortal wounding or through the use of traps and nets.”

· Use of direct quotes:  

· Make sure any language within quote marks accurately reflects what the case says.

· Make sure any direct quote of key language is marked with quotation marks.

· Make sure that if you put quoted language into a longer sentence, that the result is grammatically correct.  To make this work, you can break up a longer quote into shorter pieces or paraphrase.
2.  Conventions in Legal Documents
(a) Use past tense to refer to events in cases that already have been decided (“the court held …,” “the court believed …,” “defendant argued …,” etc.)

(b) Refer to a court as “it,” not “he” or “they.”  E.g., “The court held for the state because it believed that the trial court’s proposed rule was “too technical.”

(c) Although dictionaries indicate that both “judgment” and “judgement” are correct spellings, typically in legal materials, we use “judgment” without the “e.” See, e.g., Fed.R.Civ.Pro. 56.

(d) When a party has made a motion in court, we say the party “moved” (not “motioned”).  E.g., “The defendant moved for a directed verdict.”  

(e)  Terminology for actions of the court:

· A trial court “sustains” or “overrules” objections to evidence, but it “grants” or “denies” motions.

· A court “renders” a judgment; it “directs a verdict” or “grants a motion for directed verdict.”

· Appellate courts normally “affirm” or “reverse” the decisions of the lower courts whose decisions they are reviewing.  They “reaffirm” or “overrule” their own prior decisions.
(f) Refer to people by their last name unless two or more people involved share the name.  If you need to make a formal reference to a woman, use “Ms.” unless explicitly instructed to use “Miss” or “Mrs.” You don't want to irritate clients at the outset by making assumptions one way or the other about their mari​tal status.

3.  Grammar and Usage:  
(a) Avoid using “said” and “such” as adjectives.  E.g., “Said wolf was then wounded by Wanie and such wound was mortal” I call phrases like this this “bad legalese.” “The” or “this” or “that” almost always work as well or better.

(b) Learn to work with possessives and plurals, separately and together.

i. Possessives use apostrophes (except for possessive pronouns like “its,” “hers” or “theirs”).

ii. Plurals that are not possessive do not use apostrophes.

iii. Plurals that are possessives use apostrophes after the final “s”:  “The five attorneys’ multiple submissions helped allay the board members’ concerns.”
iv. Plurals & possessives for words/names ending in “s”:

A. Mr. Jones ( Mr. Jones’s car

B. Mr. & Mrs. Jones = “The Joneses” ( The Joneses’ car

 (c) Learn the difference between the following (and ask if you are unsure):
i. “its” and “it’s”
ii. “effect” and “affect”

iii. “their” and “there” and “they’re”

iv. “lose” and “loose” 

C.  COMPARISON BOX #2

  
State v. Shaw is the only criminal case we will read in Elements.  You have already read at least one other (State v. Shack).  Here are some comparisons between criminal cases and the civil cases that constitute most of your subject matter in the first semester.  
	
	Criminal Cases
	Civil Cases

	How Case Starts
	Indictment (by Grand Jury) or Information (by Prosecutor)
	Complaint 

	Initiated by …
	State or Federal Government Prosecutor
	Plaintiff; may be private individual, business entity or government body. (Can be more than one).

	Filed Against …
	Defendant; may be private individual or business entity.  (Can be more than one).
	Defendant; may be private individual, business entity or government body. (Can be more than one).

	Remedy Sought
	Generally incarceration and/or fines.
	Generally monetary damages and/or equitable relief (such as an injunction)

	Jury Required?
	Generally, if six months or more incarceration at issue (see cases interpreting Sixth Amendment)
	In certain types of federal cases; no federal requirements re state cases (see cases interpreting Seventh Amendment)

	Standard of Proof
	“Beyond a Reasonable Doubt”
	Usually “Preponderance of the Evidence.”  Certain types of claims such as fraud or adverse possession may require “Clear and Convincing Evidence.”

	Intent Requirement
	Proof of some form of bad intent required for most crimes.
	Varies with cause of action. 

	Applicable Rules of Evidence
	Federal Rules or State equivalents
	Federal Rules or State equivalents

	Federal Right to Counsel
	Yes (See Sixth Amendment)
	No


	
	Criminal Cases
	Civil Cases

	Cases Filed in Florida State Trial Cts (FY2010-11)
	196, 453
	*293,415 

	% Cases Tried in 

Florida State Trial Cts (FY2010-11)
	2.0% (Jury) + 0.2% (Non-Jury)
	*0.2% (Jury) + 0.2% (Non-Jury)

	State Cases Filed in Miami-Dade  (FY2010-11)
	21,074
	*48,746

	State Jury Trials in Miami-Dade
	351
	*208


· Does not include Family or Probate Court

D.  LIESNER BRIEF: COMMENTS & MODEL ANSWERS 
(Based on Submissions of Prior Classes)
1.  General Points

a.  Adhere to the form for briefing appellate cases described in Info Memo #1 

b.  Read the whole case quickly for plot before briefing.  This reading should help prevent you from guessing wrong about what the issue is or writing out a lot of irrelevant facts.  

2.  Parts of the Brief

a.  Citation: Liesner v. Wanie, 156 Wisc. 16 (1914)

(i) You need to include information that tells the reader which court decided the case. Note that if a citation does not indicate which court decided the case, it means that it was written by the highest court in the state, which in this cases would be the Wisconsin Supreme Court.

(ii) The standard citation form includes only the name of the first party on each side.  You should not include other names or “et al.”  No need to indicate “appellant” and “respondent” here:  The information later in the brief will make that clear.  You also need not note that a party is being represented by their “next friend” (legal representative).  Some students have treated the “next friend” as a party to the suit.  This is incorrect; “next friends” help to represent real parties whose interests are at stake when those parties are legally incapable of fully representing themselves.

(iii) We abbreviate the “versus” in the middle as “v.” not “vs.” 

b.  Statement of the Case: Liesner and another, who claimed to have mortally wounded a wolf, sued Wanie, who subsequently shot and took the wolf, for return of the carcass [possibly on the theory of trespass on the case].

(i) Generally: The purpose of the statement is to introduce the reader quickly to the lawsuit that the opinion resolves.  Try to incorporate the statement into a single sentence.

(ii) Introducing the Parties:  Your introduction to the parties should give some information about the aspects of who they are that are relevant to the lawsuit. 

(A) In providing this information, treat as a “fact” only those points that the court takes as given in the opinion you are briefing.  Examples: 

(1) In Liesner, everybody agreed that Wanie killed and took the wolf, but on appeal they still contested who fired the mortally wounding shot.  Thus, to be precise, you might say, “Liesner and another, who claim to have mortally wounded a wolf….”

(2) In Liesner, do not include information only found in the trial record (e.g., that the plaintiffs are brothers).  The brief is a summary only of the appellate opinion.

(B) Your reader will find it helpful if you identify by name the parties and anyone else who’ll play a major role in the discussion.  Once you have identified the parties by name in the statement, you can refer to them by one short term (their name or “plaintiff” or “first hunter”) throughout the rest of the brief to save space and time.

(C) Provide the information about the parties concisely.  First names, places, dates, etc., are usually unnecessary. You needn’t identify “plaintiff” and “defendant” explicitly; saying who sued whom already provides this information.  

(iii) Indicate the plaintiff’s theory of the case and the relief the plaintiff requested if the opinion provides this information.  

(A) Theory of the Case: Liesner does not tell you what the cause of action was and we don’t really have enough experience in the class yet to be able to tell. If you wish to hazard a guess, however, make clear that you are guessing and not reporting what the opinion says:  “…possibly on the theory of trespass on the case.”  FYI:  The common law action for return of personal property improperly held by another is “replevin.”  The common law action for damages for taking, damaging, or destroying another’s personal property is “conversion.”  “Wrongful Possession” is not a cause of action. 
(B) Relief Requested:  The first line of the Liesner opinion indicates that the initial lawsuit requested only the return of the body of the wolf.  The request for damages apparently was added later.  

(c) Procedural Posture:  The trial court directed a verdict for the plaintiffs and awarded them damages.  Defendant appealed.

(i) What Belongs: This part of the brief include all the relevant procedural steps in the case from after the plaintiff/state initiated the suit to whatever motions or appeals got the suit in front of the court whose opinion you are briefing.  

(ii) What Doesn’t Belong: 

(A) Do not include steps that had no bearing on the outcome of the case or are implied by the circumstances.  E.g., in Liesner, although the defendant also moved for a directed verdict, that motion did not affect the outcome in any way, so it need not go into your brief.  
(B) Do not include the result reached in the opinion you are briefing.  That should go in the holding or in a separate section entitled “Result.”  

(C) Do not include the trial court’s reasoning.  If it is important, you can incorporate it into the issue.

(d) Facts:
Plaintiffs shot a wolf, which they claim mortally wounded it.  They pursued it, making its escape improbable, if not impossible. Defendant then shot the wolf and it died.  Defendant took the carcass.

(i) You can treat as “facts” any information taken as given by the court whose opinion your briefing.  However, you should indicate where a fact is still in dispute. In Liesner, the parties contested who fired the shot that mortally wounded the animal. Thus, your “facts” should not assert without qualification that “the plaintiffs mortally wounded the wolf.”  Similarly, you shouldn’t state as an unqualified fact that Wanie “interfered” with the hunt or “intercepted” the wolf. 

(ii) The procedural steps in the case belong in the “procedural posture.” Your fact section normally should not include them except in cases where the substantive issue the opinion addresses concerns events that took place during the conduct of the case in the lower court (e.g., a claim that statements made by the trial judge prejudiced the case). 

(iii) Unless the source of the information is at issue, you need not indicate whether a fact was derived from testimony, stipulation, or physical evidence.  Thus, you would usually say, “The wolf died the next day,” rather than, “According to the death certificate, the wolf died the next day.”  The latter would only be appropriate if, e.g., the court were trying to determine what weight should be given to the death certificate when witnesses had testified that it included the wrong date.
(e) Issue: 
Did the trial court err by directing a verdict for the plaintiffs because the  defendant offered sufficient evidence to create a reasonable doubt about who fired the shot that mortally wounded the wolf, thus gaining ownership of it. 

(i) Procedural Portion:  Although in your other classes, you probably are dealing only with the substantive part of the issue, in this class I want you to continue to identify the procedural part:  what the appellant claims the lower court did wrong. In addition, take the time to meld the procedural and substantive parts of the issue into one grammatically correct sentence

(ii) Substantive Portion:  Be careful identifying the substantive part of the issue.  Focus on what precise argument the appellant made to the court.  In Liesner, the appellant must have argued that the plaintiffs did not fire the shot that mortally wounded the wolf. 
(f) Holding: Hard to do broad & narrow here because focused on sufficiency of the evidence.  Here are two possible versions
· The trial court did not err by directing a verdict for the plaintiffs because the  defendant did not offer sufficient evidence to create a reasonable doubt about who fired the shot that mortally wounded the wolf, thus gaining ownership of it.  -OR- 

· The trial court did not err by directing a verdict for the plaintiffs because any reasonable doubts that the plaintiffs fired the shot that mortally wounded the wolf may well have been removed by superior advantages of the Trial Court.

(g) Rationales:  As noted on the slides, this is tricky because of the nature of the issue.

(i) A sophisticated policy rationale for Liesner:  The court was willing to defer to the trial court’s determination that the defendant’s evidence did not create a “reasonable doubt” as to who fired the first shot because of that court’s “superior advantages.”  By this it presumably meant the trial judge’s ability to observe the witnesses directly in order to assess their credibility and to hear their emphasis and inflection when they speak.  This deference allows the trial judge to save resources by eliminating the jury deliberation process in cases where the judge is certain, based on observations of the witnesses, that there is no serious dispute, even in cases where the paper record might not appear quite as clear.

(ii) Translate the court’s language. You may find it helpful to try to lay out the rationales (particularly those based in policy) in your own words. Your ability to translate the language shows that you understand it.  Selective use of quotes can be effective, but mere repetition of long quotes sometimes suggests you don’t really know what they mean.

(iii) Tie rationales to the issue.  You are looking for the reasons that the court decided the central question in the case the way it did.  Explicitly tie the rationales you find to the court’s resolution of the issue. When you present legal arguments to your boss or to a court, you will want to present all the logical steps in your argument.  Practice identifying the logic—implicit or explicit — in the court’s reasoning.   

(h) Result: Affirmed.
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