2014 FACT PATTERN):

QUESTION I: For Question I, you must answer all three of the Sub-Questions listed below, each of which is based on the Fact Pattern for Questions I & II located on the next four pages.  The disputes in Question I arise in the context of an online computer-based game.  Assume that some court in the real United States would have jurisdiction over the dispute and over the parties. Also assume that the court would have authority to rule that particular actions permitted by the game’s programming are nonetheless unlawful.

Sub-Question (a): Discuss whether, in resolving disputes like the one between Julian and Kayla over initial ownership of uninhabited planets in the Virtual Universe of “Galactic Overlord,” the “Planetary Democracy Custom” described on page 3 should be treated as legally binding.
Sub-Question (b): Assuming the “Planetary Democracy Custom” is not legally binding, discuss whether, under the First Possession Animals Cases, Julian already had acquired property rights to Planet MLE-2D when Kayla invoked the custom in the dispute described on page 4.
Sub-Question (c): Discuss whether, under the Escaping Animals Cases, Nick or Stephanie owns Planet ZAC-3B in the dispute described on page 5.
QUESTION II: Assuming the “Planetary Democracy Custom” is not legally binding, discuss whether the First Possession Animals Cases constitute a good set of tools for resolving disputes like the one between Julian and Kayla over initial ownership of uninhabited planets in the Virtual Universe of “Galactic Overlord.” 
FACT PATTERN (P) FOR QUESTIONS I & II
Background: The Virtual Universe of “Galactic Overlord” (VU-GO): One of the most significant cultural phenomena of the 22nd Century will be the online game called “Galactic Overlord.” Players adopt one or more characters engaged in adventures in space, taking on roles such as interstellar merchants, space pilots, planetary soldiers, etc. Players call the virtual universe inside the game “VU-GO,” which they often contrast to “ER,” meaning “Earth-Reality.”


Flow of Time: A unique feature of VU-GO is that time continues to pass for the characters even when the human player is off-line. Players can program in default settings so that their characters will react in predictable ways to events that occur while the player is not in direct control.  However, the longer you leave your character unmonitored in default settings, the more likely that something will occur that those settings don’t handle well.

Money: Part of the game’s amazing popularity (over thirty million people played during ER year 2121), is that VU-GO money can be exchanged for real (ER) money both on and off-line.  For example, a VU-GO merchant could acquire VU-GO money to refit her space ship in exchange for ER dollars or euros or yen, at exchange rates that vary over time and from exchange site to exchange site. Some skilled players earn and exchange enough VU-GO money to be able to retire from their ER jobs.

Colonizing Planets: One of the most popular activities for players in VU-GO is colonizing uninhabited planets.  Every few weeks, the program will announce the location of a “newly-discovered” planet fit for human habitation.  Would-be colonists can occupy any space on the surface of the planet that they can reach and then hold onto in the face of the various dangers built into VU-GO.

“Owning” Planets: Some ambitious players aspire to become the “owner” of a planet, which provides them with a variety of financial and tactical advantages. The program will designate you as the “owner” of a planet if you acquire control of its entire land surface. For this purpose, you control any land that you hold yourself for personal, business or agricultural uses; any land that is under the power of a military force reporting to you; and any land held by your allies and servants. Achieving 100% control is very difficult and usually takes a long time, although as you approach complete control, you acquire increasing wealth and leverage that make it easier to acquire control of the rest. 

The “Planetary Democracy Custom” (PDC): Players experimenting with strategies to take control of planets identified two situations in which they wanted to speed up the ordinarily slow path to “ownership.” 

(1) If one player has control of a substantial majority of a planet’s surface and faces little opposition, it seems unnecessary to force the player to take the time to acquire control of every square foot of the surface.  
(2) If two players vying for ownership each has control of a large part of the planet’s surface, the resulting struggle may be long and wasteful, possibly causing extensive harm to other parties with interests in the planet. 
With these concerns in mind, VU-GO players developed and have regularly adhered to a custom known as the “Planetary Democracy Custom,” which operates as follows:

· The PDC gives to “interested players”— meaning those players who have one or more characters residing or working on the planet in question— the right to determine the planet’s owner by vote. 

· Any time before the program designates a planet as “owned,” any interested player can “invoke the custom” by calling for a vote on the question of whether somebody should become the owner of the planet immediately.  

· Each interested player gets one vote regardless of the extent of that players’ interest in the planet. I.e., a person who controls 60% of the surface gets the same single vote as a player who has one penniless servant character residing on the planet. 

· During the period between the announcement of the election and the end of the voting period, players interested in becoming “owner” can lobby for votes by circulating information to interested players or by cutting deals with them either within the VU-GO or in the ER. 

· A player who gets more than 60% of the votes wins the election. At that point, all of the players transfer their allegiance to the winning player and do everything necessary (including military aid) to ensure that the program recognizes the winner as owner of the planet.  

· Although the program facilitates PDC elections by notifying interested players, then tabulating and reporting the results, it does not automatically name the winner the “owner.”  However, because almost all players follow the PDC, the winner almost invariably becomes the owner of the planet a very short time after the election.

Note that treating this custom as “legally binding” would mean that the winner of a PDC election would automatically and immediately become the “owner” of the planet. 

The Dispute over Planet MLE-2D (Julian v. Kayla): Kayla is a wealthy and popular professional athlete in ER, who occasionally participates in VU-GO.  In 2125, when Planet MLE-2D was declared open for settlement, Kayla and some friends set up a trading post on the planet.  Every few months after that, she’d bring some soldiers to the planet and expand her territory a little bit, but she lacked the patience necessary for effective colonization and never got control of more than 2% of the planet’s surface.


Julian is an experienced colonist who had managed to become owner of three different planets over a twenty-year period.  After he sold the last of these in 2127, he hired several hundred characters to go with him on a colonizing mission to MLE-2D.  Over the next decade, using a strategy that had worked for him before, Julian slowly expanded his holdings on the planet, first through extensive agriculture, then through military control, and finally by reaching agreements with traders and important officials in population centers. 

Early in 2137, Julian controlled 62% of the surface of MLE-2D.  He then reached an agreement with the player who had the second largest holding on the planet. In return for all of that player’s interests on MLE-2D, Julian gave up rights on three other planets and paid a substantial fee in ER money. Once he finalized that deal, Julian controlled 86% of the surface.  At that point, because of his prior experience, Julian was confident that, absent significant outside intervention, if he just sat back and let his default settings operate, he would become owner within a year.

The next day, following proper procedures, Kayla invoked the Planetary Democracy Custom. When Julian got the election notice, he assumed it had been initiated by one of his supporters to speed up what he believed was the inevitable result that he would become owner.   Meanwhile, Kayla used her considerable charm and resources to reach agreements with many of the interested players.  To Julian’s astonishment, Kayla got 68% of the votes.  Although Julian complained that the PDC was not intended to hand a planet over to someone controlling just 2% of its surface, almost all the interested players felt compelled to abide by it.  With their lands now allied to hers and with their military help, Kayla steadily reduced Julian’s holdings and eventually became the owner of MLE-2D.

The Dispute over Planet ZAC-3B (Nick v. Stephanie): 
In 2107, the VU-GO program declared Planet ZAC-3B open for settlement. Although the planet was in the middle of an ice age and everyone said it would be too much work to colonize, Nick fell in love with the its frozen beauty. During the next 30 years, Nick made himself an expert on ice age colonization, and he became owner of ZAC-3B in 2137.  

Unfortunately, on the night the program announced his triumph, he celebrated a little too hard back in ER and sustained substantial head injuries in a car accident. His doctors would not let him put on the virtual reality equipment necessary to enter VU-GO for three years.  Although he could have hired people to oversee the planet for him, he was worried about the cost and chose to rely on his default settings to take care of the planet.

Stephanie was a trader who came frequently to ZAC-3B to sell goods. A few months after Nick became the planet’s owner, she began to hear from the local colonists that he wasn’t being very attentive to their needs.  Intrigued, Stephanie offered to help one of the local soldiers take over control of a small trading city.  Nobody tried to stop them, but the program still stated that Nick was the owner of the planet.  
A few months later, at an ER party, Stephanie met a friend of Nick’s, who described Nick’s medical situation and his obsession with “getting back to Zac.”  From these comments, Stephanie figured out what had happened.  

The following year, the most populated area on Zac-3B was hit by a massive earthquake.  Stephanie used her trading connections to provide emergency supplies in return for pledges of future cooperation from local residents. Within three months, Stephanie’s aid had helped to restored order and she had gained control of more than 25% of the planet’s surface, which was the number that automatically triggered the announcement of the program’s determination that Nick was no longer the owner.  

By the time Nick’s doctors allowed him back into VU-GO, Stephanie controlled 85% of Zac-3B. Despite Nick’s complaints of unfairness and his threats of litigation, Stephanie became the owner herself in 2141.

