FACT PATTERN O (2012)

QUESTION I
Based on the Fact Pattern for Questions I and II laid out on the next two pages, discuss whether, if the animals cases are the relevant authority, L-Bow retains sufficient property rights to the “elbowing” gesture (EG) to prevent BB and/or Cane-Ade from using the gesture in their marketing campaigns. 

Assume that, for the purposes of applying the animals cases, L-Bow is the original owner of the EG.  Assume that human gestures do not receive trademark or copyright protection and that no other applicable statutes or common law doctrines address property rights in human gestures.  

QUESTION II

Discuss whether the animals cases should be used to resolve disputes about rights to control commercial use of human gestures strongly identified with particular individuals. 

Courtesy Request: 

Please do not attempt the “elbowing” gesture in the exam room!

FACT PATTERN FOR QUESTIONS I & II
Linus Bow is a very popular and talented professional basketball player who is known to everyone, inevitably, as “L-Bow.”  Since he was still in college, whenever he makes a particularly good play on the basketball court, L-Bow does a gesture that he calls “elbowing.”  To do the elbowing gesture (EG), he clasps his hands under his chin and brings his elbows together in front of his face, which results in a clapping sound when his forearms meet.

Shortly after he became a professional athlete, L-Bow started a charitable organization called Making Elbow Room for Everyone (MERE).  MERE arranges to build extra rooms onto the houses of families who are taking care of multiple foster children in inadequate space.  In television and internet ads to raise money for MERE, L-Bow stands in front of one of these houses before the renovations and does the EG.  At the clapping sound when his arms come together, the camera jumps to a view of L-Bow playing with smiling children in front of the renovated house.

Although L-Bow’s fans and others frequently try, most people physically cannot do the EG.  L-Bow is able to do so himself because his shoulders are unusually wide and his back and shoulder muscles are remarkably flexible. Until recently, on the rare occasions when L-Bow found out that someone else has been able to do the EG, he always contacted them to send congratulations and good wishes.

Dr. Benjamin Bell is known as “BB” because he was always the smallest kid in his class.  While L-Bow was in college, BB was studying physiology at the same university.  A big fan of L-Bow, BB was so frustrated by his inability to do the EG, he dedicated his research to developing a diet and exercise program that would make the gesture possible for people without L-Bow’s broad shoulders.  After using his program himself for several years, BB finally succeeded in doing the EG.  In November 2012, BB began marketing his program for profit on the internet.  To demonstrate how well the program worked, his website provided footage of BB doing the EG himself.

The Fact Pattern for Questions I & II continues on the next page.

Fact Pattern for Questions I & II Continued
Kerry Grinder is one of the best female basketball players in the U.S. In the finals of the 2012 collegiate women’s basketball championships, she electrified the crowd and the national television audience by completing a spectacular dunk shot that included a complete 360 degree turn in the air and then doing the EG as she landed.  L-Bow tweeted, “Kerry ready for pros, maybe even with us boys. Don’t ever stop.”  

After Kerry graduated from college in June 2012, she signed a multi-million dollar contract to become a spokesperson for Cane-Ade, a popular sports drink.  In November 2012, Cane-Ade began running ads on television that showed footage of her famous dunk including the EG. 

There is a custom in the U.S. advertising and broadcasting industries that advertisements for ordinary commercial products and services cannot closely imitate, or use major components of, ads for charitable organizations.  Many people in the industry believe that it is unethical when for-profit companies take advantage of the efforts of charities, especially if their ads might suggest to consumers that they are part of the charitable enterprise. Almost all American advertising agencies and television networks have observed this custom for many years.  

Because of their belief that the use of the EG violated the custom, several important broadcasters, including ESPN and ABC, refused to air Cane-Ade’s Kerry Grinder ad.  Others, including Fox and NBC, allowed the ad to run because they disagreed that the ad violated the custom.

Last week, L-Bow held a press conference to say that he was unhappy that the EG was being used to sell ordinary commercial products and services. He expressed concern that commercial advertisers were taking unfair advantage of the goodwill that the EG had acquired because of its association with MERE.  He then announced that, “to protect MERE,” he was suing a number of for-profit advertisers including BB and Cane-Ade, to enjoin the use of EG in their advertising.

