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A. TOOLBOX FOR CUSTOM ANALYSIS (PRELIMINARY VERSION)
1. Preliminary Coverage Issue: Do Facts of Case/Problem Fall Within Custom?

a. No Serious Dispute in Some Cases/Problems, So Discuss Quickly if at All

· Coverage of custom appears undisputed in Swift & Ghen
· Coverage of custom seems hard to dispute in XQ1 in 2007 and 2016 


b. If disputed in cases, Q of fact court must resolve (E.g., in Taber & Bartlett)

c.  If looks disputable in Problem/Exam Q:

i) Treat my articulation of the custom as though it were a legal rule and discuss whether it is met by the facts of the problem.

ii) If helpful (as with XQ1 in 2012), break into component parts, rapidly dispose of easy Qs, and discuss hard Qs at more length

iii) Conclude discussion with one or more tie-breakers, perhaps with reference to whether facts seem to fit purpose of custom.

2. Primary Legal Issue:  Should Court Treat Custom as Binding Law?


a. General Notes


i) Analyze Under Factors Used by Swift & Ghen.

· Factors (not “Elements”) so don’t need to satisfy all to win. 
· Go through all, but some may be easy to resolve, so spend most time on most contestable. For each factor: 
· Can directly apply factor to custom in problem

· Can compare to relevant facts in Swift & Ghen (& Bartlett on reasonableness)
· Can compare to facts of Pierson if you explain why Pierson majority might have factor as reason to ignore hunters’ customs referenced by dissent.

· Conclude with one or more tie-breakers suggesting which of your earlier arguments seem strongest (& why) and/or which position a court might prefer (and why).


ii) Emily Wasserman 2016 Insight: Can View as Mini-XQ2
· Customs frequently act as alternative to either 1st Possession or Escape ACs
· 1st Possession: Swift, Pierson Dissent, XQ1 from 1997, 2007, 2014, 2016
· Escape: Hypothetical custom rejected in Bartlett; traditional salvage; XQ1 from 2012
· Less Clear: Ghen

· [Note: Qs I give you on exams will always operate differently from ACS]
· May be helpful to view analysis under Swift/Ghen factors as deciding whether custom is better approach than ACs (especially re certainty & reasonablenedd)
· Thus might use policies important to set of ACs in Q to help resolve.

b. Analysis Under Specific Factors from Swift & Ghen [More Explanation to Come]


i) Use of Custom Unlikely to Affect/Surprise Outsiders to Industry
· Easy in Swift because no outsiders present

· In Ghen, outsiders might find whales, but court doesn’t see as a problem

· Maybe because need insiders to process and get value of whale carcass

· Maybe because finders unlikely to have reliance interest in getting value of whale so don’t lose investment if carcass goes to killer

· In particular cases, maybe empirical Q about # of outsiders and whether they are likely to be harmed by custom before they learn about it. E.g., using hunter’s customs seems less appropriate the more strangers or newbies are  hunting in a particular location.

· Common Error: Students incorrectly ask if the industry affects outsiders.


ii) Used by Entire Industry for Long Time/Acts as Contract

· True in both Swift and Ghen.  Note that those cases don’t see the challenge by one of the parties in the case itself as undercutting this factor where the custom has been widely accepted prior to the litigation.
· Hard Qs arise where some industry players have not complied.  If so, you can  discuss whether the percent of players dissenting is high enough to suggest not adopting the custom as law, perhaps because it would be unfair to bind a lot of players to customs they haven’t already decided to use.


iii) Custom More Certain than Common Law/Avoids Quarrels

· Factor requires you to assess certainty of custom and compare it to certainty of what happens without the custom.  

· Discussion in Swift focuses on certainty from  perspective of whalers at sea.  Court thinks first iron is easier to apply then, e.g., first mortal wound.

· Discussion in Ghen doesn’t address explicitly, but (i) custom is very certain; and (ii) court suggests common law might reach same result (imdicating at least some uncertainty).

· Perhaps the Pierson majority’s explicit concern for certainty was also why they chose to ignore hunter’s customs noted by the dissent.
iv) Custom is “Reasonable”: Open-Ended Factor Allowing You to Raise Nearly Any Kind of Concern if Framed in Terms of “Reasonableness”  Possibilities Include:
a. [Reasonable if] Rewards Useful Labor? (Explicit in Ghen)

b. [Reasonable if] Fair to All Parties (explicit in Ghen; plausible in Swift)
c. [Unreasonable if] Promotes Fraud/Deceit (and other Morality Qs) (Rxpliciy in Bartlett/Swift) (Pierson Dissent might have argued that hunters’ customs might promote safety).
d. [Reasonable if] Necessary (or Helpful) for Industry (and Other Economic Benefits) (Explicit in Ghen) (NOTE: Not “necessary” in Swift because different customs used in different locations by same industry)
e. Common Problem: Although arguments relevant to the other factors could also fit here (e.g., custom is reasonable because it’s certain or because it doesn’t harm outsiders), inefficient on test to discuss in both places.  Also including them under reasonableness instead of under the other headings might suggest to me that ypu don’t understand those headings.
B. INTERNET GHEN BRIEF FOR DQ2.19 

Ghen v. Rich, U.S. District Ct., Dist. of MA (1881)
Author: Bram

Parties: Libellant (appellant) is the man who shot the whale in the ocean.  DF was conveyed the whale through bargain and sale by seller who found the whale on the beach.
Cause of action/remedy sought: The following is a cause of action (a libel: complaint filed against a ship or goods) to recover the value of a fin-back whale.

Procedural History: Trial court found for Rich.  On appeal, decree for libellant Ghen.
Facts: Ghen shot whale 4/9/1880; found by Ellis on 12th; auctioned off by Ellis (who not according to custom, did not send a call to Provincetown); sold to Rich, who shipped off the blubber and tried the oil; 15th libellant hears of the whale and goes to claim it, neither respondent nor Ellis knew the whale was killed by Ghen, but by the way the animal was killed, they could tell it was killed by a whale hunter. 

Issue(s): Under property law, does the shooting of a whale by traditional means equate to possession of the animal's remains as the shooter's property, when the animal itself is left with the anchor from the ship which shot it, but is still sold to a third party?

Holding: Yes.  Both common law tradition and previous case law show that acquisition in the fishing industry is determined by who kills the fish is the possessor of the fish.

Court's Rationale/Reasoning:  The court had federal precedent to this effect, which showed the hunter who kills and lays appropriate claim to the animal is the rightful owner of the animal with possession (Bartlett v. Budd).  In another case, historical tradition regarding the job itself lent to a decision for a hunter (Swift v. Gifford).  That case also held that this was fishing, and thus is only limited to fishing.

If such a traditional law were to be overturned, it would make the fishing industry very uncertain as to the ability to lay claim for one's work and subsequent quarry.  The fact that the rule has worked well is shown by the extent in which the industry has grown up under it, and the fact no one disputes the rule either is important.

Rule: In fishing only, the taker must make an act of appropriation that is possible in the nature of the case.  If the fisherman does all that is possible to do to make the animal his own, that would seem to be sufficient.

C. DQ2.19:  MISTAKES  IN INTERNET BRIEF IDENTIFIED BY PAST & PRESENT STUDENTS

I asked selected 2017 Radiums to submit a list of mistakes of fact or law made in the brief, but not to include examples of poor writing or variations in the form of the brief (like information placed in a different section than in the form we use).
 In the presentation below, 

· The original brief is in black Arial font.  

· Mistakes identified by 2017 Radiums and students from prior classes (and accompanying comments from me) are in blue Times New Roman font.  Points made by particular 2017 students indicated with their initials (Carver (JC), Dean (ND), O.Fernandez (OF), Paulino (MP), Rabin (ER), Raijman (AR), Roca (LR), Seals (AS)).
· Points where brief is basically correct (but some Elements students have questioned it) are in green Times New Roman. 

Ghen v. Rich, U.S. District Ct., Dist. of MA (1881)

Parties: Libellant (appellant) is the man who shot the whale in the ocean.  DF was conveyed the whale through bargain and sale by seller who found the whale on the beach.

· There is no “appellant.”  This is a trial court decision, not an appeal.  

· “Bargain and sale” suggests a one-on-one negotiation.  Rich purchased the whale at an auction. (JC)

· Assuming “DF” means defendant, this is the wrong terminology.  Rich is the “respondent.” 

· Unlike parties in other whaling cases, case says Ghen actually killed the whale himself.  He is not merely the owner of the boat or ship used.
Cause of action/remedy sought: The following is a cause of action (a libel: complaint filed against a ship or goods) to recover the value of a fin-back whale.

· Although this may be one definition of libel, here the cause of action was filed against an individual (there was no ship involved on the respondent’s side). 

· Might note that cause of action probably is conversion (ER LR) because “libel” is the pleading, not the legal claim. 

Procedural History: Trial court found for Rich.  On appeal, decree for libellant Ghen.

· This opinion is the trial court decision.  (LR)

· There was no appeal (ND JC) and there was no prior decision for Rich.  (JC)

Facts: Ghen shot whale 4/9/1880; found by Ellis on 12th; auctioned off by Ellis (who not according to custom, did not send a call to Provincetown); sold to Rich, who shipped off the blubber and tried the oil; 15th libellant hears of the whale and goes to claim it, neither respondent nor Ellis knew the whale was killed by Ghen, but by the way the animal was killed, they could tell it was killed by a whale hunter. 

· The libellant didn’t go to claim the whale himself, but sent one of his crew. (AS JC)

· Facts should describe custom (JC ND OF AR ER LR), including some or all of

· Special rules for finbacks;

· Use of marked bomb-lances generally and here (JC OF LR);

· Whales disappearing and resurfacing later and beaching (JC LR)

· Well-known/regular use by people living nearby;

· Notice to whaler (JC AR LR) & finder’s fee. (JC LR AS)
· Might note 17-mile distance although precise number probably doesn’t matter if within area where custom is known.
· Brief’s statement that Rich/Ellis “could tell it was killed by a whale hunter”  seems to me a reasonable  enough translation of the court’s phrase, “knew or might have known,” especially if you read “could tell” in the brief to mean, “had the ability to determine…..”

Issue & Holding: Under property law, does the shooting of a whale by traditional means equate to possession of the animal's remains as the shooter's property, when the animal itself is left with the anchor from the ship which shot it, but is still sold to a third party?
Yes.  Both common law tradition and previous case law show that acquisition in the fishing industry is determined by who kills the fish is the possessor of the fish.

· Court did not decide case under “property law” or “common law tradition” but instead decided local custom was binding as law. (JC ND OF MP ER LR)

· “Traditional means” is at best vague and at worst incorrect. Clearer to say something like “established local custom.” Also, to be precise, bomb-lance was a relatively new way to kill whales, not the traditional way.  

· Incorrect use of “possession”/”possessor” to mean property rights/owner. 

· Killer of whale did not always get property rights in cases cited in Ghen (e.g., killer loses in Swift). (OF LR)

· Whale did not have anchor attached, but marked bomb-lance. (ND OF LR)

· Although case does refer to people in business as “fishermen,” whales are not fish and cases refers to specific “branch” of industry.  Clear from context that scope of case limited to “finback whaling” and doesn’t cover entire “fishing industry.” (OF)

· Several 2017 students noted that the Issue/Holding did not reference the swift factors for assessing customs.  However, since the brief includes some of these under Rationales, I treated this as a form question rather than as a substantive error.
Court's Rationale/Reasoning:  The court had federal precedent to this effect, which showed the hunter who kills and lays appropriate claim to the animal is the rightful owner of the animal with possession (Bartlett v. Budd).  In another case, historical tradition regarding the job itself lent to a decision for a hunter (Swift v. Gifford).  That case also held that this was fishing, and thus is only limited to fishing.
If such a traditional law were to be overturned, it would make the fishing industry very uncertain as to the ability to lay claim for one's work and subsequent quarry.  The fact that the rule has worked well is shown by the extent in which the industry has grown up under it, and the fact no one disputes the rule either is important.

· Some students over the years have questioned “federal precedent,” but brief is correct that Taber, Bartlett, Swift (and Ghen itself) all are federal cases.

· Re 1st sentence, brief oversimplifies Bartlett holding (OF LR) and might …

· make reference to Taber as well as Bartlett (AR)

· note importance of good marking in those cases, (AR)

· note that they had done everything they could to keep the whale carcass (OF LR)

· note that, in those cases, killers did not in fact maintain possession. 

· be clearer that in the end court decides not to rely on Taber/Bartlett, but on Swift/custom. 

· Again, should say custom rather than “historical tradition” or “traditional law” (AR ER).

· Again, industry in both Swift and Ghen is whaling not fishing. 

· Re 2d paragraph (list of points supporting adoption of custom)

· Might include determination that custom is “reasonable” (LR) and that it provides finder with “reasonable salvage.”(ND LR)

· Brief is correct that court relies on protecting whaler’s labor and on the growth of this industry as evidence that the custom works.

· Brief’s statement that “no one disputes the rule” is not inconsistent with the respondent’s refusal to follow the custom. The statement instead means one or both of the following (both of which are correct):

· Nobody disputes the content/scope of custom (as opposed to Bartlett and Taber, where parties disagreed as to what the custom was).

· Everybody in the relevant part of the industry follows the custom.

Rule: In fishing only, the taker must make an act of appropriation that is possible in the nature of the case.  If the fisherman does all that is possible to do to make the animal his own, that would seem to be sufficient.
· Again, relevant industry is not fishing, but finback whaling off Cape Cod. 

· Aside from reference to “fishing,” these two sentences fairly accurately convey what Ghen says about Taber & Bartlett. Certainly would be reasonable to give last sentence here as part of the rationales. 

· However, decision in case explicitly turns on custom, not on this reading of Taber & Bartlett (JC OF ER LR AS), so this really is dicta (not a “rule”). 

D. MISCELLANEOUS STUDENT SUBMISSIONS
1. Recent Story About a Whale Captured with a Century-Old Lance Tip Embedded Inside It
http://www.nbcnews.com/id/19195624/ns/technology_and_science-science/t/netted-whale-hit-lance-century-ago/#.WgG_BBNSzPA
2.  Student Correction to Crude Oil/Natural Gas Comparison Box (Plausible but Unconfirmed)
I couldn't help but notice some information lacking from the "pollution concerns" section for natural gas.  While it is true that natural gas emits less carbon dioxide than oil, a significant amount of methane escapes through pipe leaks and other flaws in natural gas transportation systems. The information on exactly how much methane escapes is incomplete, in part because the inherently covert nature of natural gas leaks enables them to remain undiscovered for long periods of time. Additionally, the party in the best position to obtain this data (the natural gas industry) probably has little incentive to tarnish natural gas's environmentally friendly image. 
Using available data and methodology that I have not taken the time to understand, recent studies estimate that over two percent of all natural gas ends up escaping into the atmosphere.  Two percent may not sound significant; however, methane is estimated to be 28 to 36 times as potent a greenhouse gas as carbon dioxide over 100 years, and even more potent than that over shorter periods of time. Some research has suggested that natural gas's impact on climate change may be significantly worse than other fossil fuels because of this. 

Message history 



�  For some reason, several 2017 Radiums gave me entirely rewritten sections of the brief, but that was not the assignment.  Giving me a different paragraph doesn’t necessarily show that you know what specific problems the old one contained.
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