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A. ELEMENTS D1/D2: PRACTICE MIDTERM INFORMATION 
(A) Specific Advice & Logistical Information 

(1) Format & Coverage

a.  The practice midterm will be a one hour closed-book exam consisting of one question, which is a hypothetical similar in form to the hypotheticals in the first Group Written Assignment.  

b.  I will attach a copy of the syllabus for the escape portion of the syllabus to the exam.

c.  For the first twenty minutes, you may read the question and take notes on scrap paper and on the question itself.  You may not write in the bluebooks or type on your laptops during the first twenty minutes.  You then will have forty minutes to write your answer in the bluebooks or on your laptops. 

d.
For the exam, you will use Manning, Mullett and Albers as the primary precedent. You can use ideas from the first possession cases or Demsetz if you make clear how they relate to an escape problem.

e.  The Registrar’s office will provide you with information about the precise time and location of your test, and about obtaining Anonymous Grading Numbers and downloading and using the relevant exam software.   Questions on those topics should be addressed to that office, not to me.
(2) Some Suggestions Specific to Taking This Exam

a.  During your twenty-minute reading period: 

(i) Read the question carefully more than once (you get little credit for writing a smart answer to a question I didn’t ask); and  

(ii) Make a quick rough outline (a little bit of structure makes it much easier for me to see what you are arguing and to give you appropriate credit)   

b.   If you complete your answer before time is up, reread the questions and your answers to see if you can find additional arguments.  In particular, look for facts in the hypothetical that you haven’t used and try to identify legal arguments that employ those facts.
(3) Pre-Exam Questions:  

a.  I will hold normal office hours on Monday 10/9 and Thursday, 10/12 and additional pre-exam office hours on Wednesday 10/11 from 4:15-7:15 and Thursday 10/12 from 5:30-7:30 pm.  As with my ordinary office hours, no appointment is necessary; I will answer questions on a first-come first-served basis.  

b.  If you submit [a rational number of] specific questions by e-mail by 7:00 p.m. on Thursday, I will get back to you by late evening Thursday.  

c.  You might use the following as sample exam questions to practice with:  


i) The weasel hypothetical from Group Assignment #1 (first possession)


ii) The squirrel hypothetical from Discussion Question 1.48 (escape)

iii) The Gollum problem from 2016 exam (first possession)
 (B) Getting the Most out of the Practice Midterm

(1) Preparing for the Exam

a.  Take it seriously even though it is not graded.  The purpose is for you to get information about the effectiveness of your study process and of your instincts about how to write a law school exam.  If you don’t prepare, you will only discover that you don’t do well if you don’t prepare (which you should know already).

b.
Try to Get a Good Grasp of the Escape Cases 



i) review notes



ii) reread parts of materials you aren’t certain about



iii) outline some or all of the cases

c.  Read through the suggestions about exam technique in the next part of this memo

d. Practice working through hypotheticals



i) Use hypotheticals from course materials or class or make up your own


ii) ways to work with:




(A) discuss with other students




(B) make list of possible arguments




(C) try to write out answer in exam format (best)
(2) Feedback & Self-Evaluation
a.  I will provide for you:


i) After all students have completed the exam:



(A) The exam question (on course page)



(B) Comments & best student answers from prior years (on course page)



ii) In class on Friday October 20: 




(A) An oral overview of what I was looking for and common errors

(B) a copy of your answer 

(C) a blank copy of the detailed grading form I will be using.(which you must return filled out the following week)


iii) After I have completed feedback for every student:

(A) my completed grading form re your answer

(B) your answer with suggested edits on at least one long paragraph  

(C) your grading form with brief comments on your self-assessment


b.  Suggested Process of Self-Evaluation



i) As soon as possible after I post them, read through the comments/model answers 

(A) identify which substantive topics you addressed and which you missed.

(B) try to identify strengths and weaknesses of your approach to organizing and writing your answer

ii) Once your answer and the grading form are available, slowly go through your answer and carefully fill out the grading form

iii) When you get the grading form I filled out for you, compare it to the one you did yourself.  Ask questions if you are unsure of any of my entries or comments.


c. Self-Evaluation: Things to Think About 



i) Your Preparation for the Test



(A) Did you have a sufficiently thorough grasp of the relevant material?




(B) Were you prepared to do the kinds of analysis I asked you to do?
(C) What preparation activities proved helpful? What activities were unhelpful or not a good use of your time?




(D) What might you do differently in preparing for final exams?




(1) In terms of daily class preparation 




(2) In terms of reviewing/organizing the material during the semester





(3) In terms of preparation immediately before the exam



ii) Exam Technique: Organization, Choice of Topics, Presentation




(A) What were the strengths and weaknesses of your approach to writing the exam?

(B) Make sure you are clear on what you need to improve and how you will do so.

(C) Build into your study process opportunities to write out answers to old exam Qs and hypotheticals so you can double-check that you are addressing technique probles you experienced on the midterm

(C) General Exam-Taking Tips

(1) Know Your Task 


A.
Common Task on Undergraduate Exams:  Show What You Know


B.
Task Here:  Show You Can Address Problems Using What You Know


C.
Typical Exam Question Asks You to “Discuss” a Short Fact-Pattern



1.
Respond by “Issue-Spotting”:




a.
spot major topics you must address to resolve problem




b.
spot arguments lawyers might make about major topics

2.
Helpful to View Answer as Draft of Analysis Section of Memo


a.
Because it’s a draft:



i) no need to spend time polishing sentences



ii) no need for elaborate introduction/conclusion



iii) can use abbreviations and short form citations


b.
Because it’s the analysis section:



i) no need to summarize facts at beginning



ii) no need to lay out question presented at beginning



iii) need to apply relevant rules/policies to facts



iv) need to include best arguments on both sides



v) helpful to try to determine what a court might do



vi) arguments should be based in legal authority

3.
Telling Us “What You Know” Is Not Responsive


a.
don’t write everything you know about major topics


b.
simply listing rules & holdings of cases insufficient


c.
discuss “law” in conjunction with either



i) a discussion of which rule should apply to the facts;  -OR- 



ii) applying the rule to the facts 
(2) Respond to the Question Asked


A.
Read Carefully


B.
Follow Any Directions Given



1.
If I say assume something is true, don’t argue.



2.
If I ask you to take on a particular role, do it.



3.
If I specify issues for you to discuss, do so.


C.
Discuss the facts you are given



1.
Assume all facts given are relevant



2.
Not helpful to discuss at length what result would be if facts were different



3.
Discuss missing facts if necessary to respond to the question




a.
example:  torts question re Jim’s liability





i) problem says “Jim hit Ken with car.”





ii) need to know Jim’s intent to resolve question





iii) if Jim intended to kill Ken, then …; if not, …




b.
don’t discuss outside facts that significantly alter nature of problem





i) if there had been a fire, it might have been arson …





ii) if the tenant was married to the landlord …

(3) Use Your Time Wisely


A.
You Don’t Have Time to Say Every Possible Thing Relevant to the Question


1.
Always more arguments than you could write in allotted time



2.
You need to make choices about what to address


B.
Spend most time on hardest stuff:  what lawyers will argue about 



1.
Issues that are easy to resolve don’t show off your abilities.



2.
Focus on issues difficult to resolve from course materials




a.
shows that you see where case isn’t easy




b.
gives opportunity to use lots of tools 


C.
Time-Saving Tips 



1.
using abbreviations, especially names of parties (Fred ( F)



2.
use one word cites to cases (Jones, not Jones v. Hambletonian)



3.
use headings instead of topic sentences.  Compare:

a.  “The first issue here is the seller’s duty to disclose defects.  The first question we need to ask is whether Steve (the seller) was aware of the defect.”

b.  “Duty to Disclose:  S Aware?:”    



4.
develop a concise writing style



5.
prepare concise versions of frequently-used rules/policies



6.
avoid long introductions and conclusions

(4) Organize Your Answer

A.
Before You Write:  Make a Quick Outline


1.
Take a little time to i.d. major issues you want to discuss

2.
Decide the order you’ll do them in

3.
Maybe estimate time you’ll spend on each

4.
Maybe jot down a few things you’ll discuss for each

5.
Do not spend 25 minutes outlining a 1 hour question.

B.
Possible Organizational Structures

1.
Chronology 




a.
Discuss first things that happened first

b.
Useful if several transactions in question

c.
Often true in Contracts & Property

2.
Elements of Cause of Action


a.
Discuss each element in turn


b.
Spend more time on contested ones



3.
Do issues with most to discuss first 


C.
While You Are Writing



1.
Don’t obsess about what to do first/next




a.
more important to keep writing than order of topics




b.
nobody expects you to find perfect structure on exam



2.
Make your structure visible to the reader




a.
indicate changes in topic with headings




b.
start new paragraph with each change in focus. 

3.
Do one thing at a time


a.
once you list a rule or policy, apply it immediately


b.
finish one topic before moving on to the next


c.
if you think of a point on a different topic:

i) jot it down on scrap paper

ii) return to it when you’ve finished current topic 

(5) Provide Analysis of the Issues You See


A.
Integrate Law and Facts



1.
danger signal: long stretches with either no rules or no facts 



2.
analysis of a topic requires both




a.
rule without facts doesn’t resolve problem




b.
facts need context of legal rules or not legal analysis 



3.
useful structure




a.
begin topic by stating applicable rule




b.
explain ways it might be applied to facts of problem




c.
useful transition between rule and facts:  “Here, …”



4.
if more than one possible rule:




a.
do analysis under first possibility




b.
do analysis under second possibility




c.
discuss arguments re which rule ought to apply


B.
Show All Work



1.
don’t simply lay out rules and conclusions



2.
lay out all steps in your reasoning



3.
prove to me that you are reasoning and not guessing


C.
Argue (at least) Two Sides



1.
No party ever is an easy winner in an exam question



2.
Look hard for serious arguments for both sides

3.
If you write a paragraph that only supports one party, force yourself to begin 
the next with “However, the other side will argue…”

4.
Some types of counter-arguments

a.
different inferences from facts given

b.
different application of same law to facts

c.
different possible rules

d.
different application of policy arguments

e.
countervailing policy arguments


D.
Use Policy/Theory Arguments



1.
Purpose behind a rule can tell you how to interpret it



2.
Purpose behind a rule can tell you if it applies at all



3.
Policy/theory can help you choose between rules


E.
Work Through Issues That are Hard to Resolve from Materials



1.
Explain why you think issue is hard to resolve.  E.g., 




a.
Facts fall between case X and case Y




b.
Rule points to P winning, but that seems bad result




c.
Rule developed in very different context



2.
Lay out more than one possible approach to issue




a.
Don’t be afraid to be creative




b.
Identify strengths/weaknesses in possible approaches




c.
Use policy/theory to argue about best way to handle

(6) Samples: One Good Paragraph and Some Common Exam Mistakes: Assume that the exam question is the squirrel hypothetical in Discussion Question 1.48 in your materials.  The excerpts below would be from a part of the answer dealing with the significance of markings.

(a) Very Good Paragraph

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  Here, squirrel (S) has markings that allow A to identify, so arguably helps A.  However, marks in Manning & Albers man-made (Tattoo; parted crest), so gave notice of OO to finder.  Bad to reward finder w knowledge, Albers. Here, B wouldn’t be able to know of A’s claim just from markings on S (assuming they’re natural; doesn’t say).  Mullett marks allowed OO to i.d., but still went to finder where marks gave no info about OO, so marks shouldn’t help here.  Treating natural marks as helping OO hurts innocent finders who invest in escaped animal (like cage here) only to lose it. To eliminate this externality (Demsetz), should encourage OO to do unnatural mark instead. Other purpose of marking is to reward labor (Pierson) by OO protecting prop. rts; no evidence of labor by A re marks, so shouldn’t help her.  Maybe purpose of marking just certainty of i.d. by OO (good since reduces burden on cts; maybe reduces quarrels.  Pierson).  If so, then helps A. Maybe comfort w/ humans is kind of mark?  Arguably provides knowledge of OO (somebody helped it relax w people) tho many S OK with people.  May depend on if nearby park or college where lots of S/human interaction.  Shows labor by A, but not aimed at protecting ppty rts, so maybe outside purpose of marking factor, better to consider under taming.

(b) Weaker Paragraph #1:  Conclusory Answer (Very Weak)

(Rules and Conclusions Without Showing Steps in Reasoning)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  Here, wrong kind of mark, doesn’t meet purpose of rule, so doesn’t help A.

(c) Weaker Paragraph #2: One-Sided Answer 

(No Sense of Arguments for One of the Parties)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers. However, marks in those cases man-made (Tattoo; parted crest), so gave notice of OO to finder.  Bad to reward finder w knowledge, Albers, but B wouldn’t be able to know of A’s claim just from markings on S.  Mullett marks allowed OO to i.d., but still went to finder where marks gave no info about OO, so marks shouldn’t help here.  Treating natural marks as helping OO hurts innocent finders who invest in escaped animal (like cage here) only to lose it. To eliminate this externality (Demsetz), should encourage OO to do unnatural mark instead. Other purpose of marking is to reward labor (Pierson) by OO protecting prop. rts; no evidence of labor by A re marks, so shouldn’t help her. 

(d) Weaker Paragraph #3: Wordy Answer 

(Takes Fifteen Lines To Do What Good Answer Did in Five) 

The next factor courts consider when determining who gets possession of an escaped animal ferae naturae is whether the animal has been marked.  Marked animals are more likely to get returned to their original owners.  See Manning v. Mitcherson; E.A. Stephens & Co. v. Albers.  Here, the squirrel has markings that allow Amy to identify it as the animal she had been taking care of, so the marks arguably help Amy’s claim for return of the squirrel.  However, the marks in both the Manning case, which was the canary’s crest that Mrs. Mitcherson parted like it was hair and in the Albers case, which was a special tattoo used by fox breeders on the underside of the ears of the fox, were man-made, and  so they gave notice to anyone who found them that some other person had a prior property interest in the animals. An important policy, according to the opinion in Albers,  behind the element of markings is that we don’t want to give property rights to finders of escaped animals who had a good reason to know that somebody else already had a claim. Here, however, Brett could argue that the markings would not be sufficient to indicate to him that anyone had prior claims on the squirrel.   This argument assumes that marks look natural; the problem doesn’t say one way or the other so they could be man-made.

(e) Weaker Paragraph #4:  Disorganized Answer 

(Jumps Around; Doesn’t Follow Through on Points Raised)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  Here, S has markings that allow A to identify, so arguably helps A. Mullett marks allowed OO to i.d., but still went to finder, but Mullett turned on natural liberty which might be present here depending on where S was loose, but marks didn’t let finder know of claim by OO since scars could be natural unlike tattoo in Albers.  Other policies here include bad to reward finder w knowledge, Albers, and reward labor, Pierson, but doesn’t seem to be much labor to reward with this mark which seems to be natural, unlike Pierson (rewarding catching foxes) or Albers (protect industry), although A did train S some, and fact that S responded to name also could be viewed as marking. Plus, to eliminate externalities to finder (Demsetz), should encourage OO to do unnatural mark instead, and A should have done better job preventing escape anyway. 

(f) Weaker Paragraph #5:  Outline Dump

(Rules and Descriptions of Cases Without Application to Facts)

Marking. Marked animals more likely to go to orig. owner (OO).  See Manning; Albers.  In Manning, OO parted canary’s crest in distinctive manner, maybe factor considered in awarding bird to OO (case isn’t clear which factors matter).  Marking in Manning served several purposes: helping OO identify the animal, which helps certainty of court proceedings, helping finder know of prior claim, and showing labor by owner, which we like to reward.  Pierson.  Organ grinder’s monkey cited in Manning shows court thought a well-marked animal goes to OO.  Albers returned a fox to OO where marked with tattoo that served same purposes as in Manning plus allowed finder to figure out who OO was.  Like Manning, not clear if this fact was crucial in Albers, but discussion of knowledge of defdt suggests important.  In Mullett, marks maybe helped OO to i.d., but animal still went to finder where marks were scars (could be acquired naturally; not sort of labor you want to reward).  Here, check to see if marks within purposes of the rule.

B. COMMENTS & BEST STUDENT ANSWERS TO AMIT/SHACK HYPOTHETICALWHEN GIVEN AS AN EXAM QUESTION
(1) Overview:  The Property students had about five minutes to outline this question and take notes, then about 20 minutes to write it.  I asked them, based on the information in the hypothetical, to “discuss whether, pursuant to Shack, Trisha would be allowed to exclude the AMIT Representatives.”  In this context, “discuss” means to present the strongest arguments for both sides and, ideally, to suggest briefly why a court might prefer one set of arguments to the other.  The original problem did not make explicit that Texans don’t grow strawberries. This was a Spring Semester Property class, so my expectations were a bit higher and the best answers were a little better than would be true at the end of Fall Semester. 

(2) Professor’s Comments


(a) What I Was Looking For:



(i) Use of language from Shack: The most relevant passages were the following:   

“[T]he employer may not … interfere with [the worker’s] opportunity to live with dignity and to enjoy associations customary among our citizens.”  

Regarding “solicitors or peddlers…, the employer may regulate their entry or bar them, at least if the employer's purpose is not to gain a commercial advantage for himself or if the regulation does not deprive the migrant worker of practical access to things he needs.”

“[W]e find it unthinkable that the farmer‑employer can assert a right to isolate the migrant worker in any respect significant for the worker's well‑being.” 

“Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.”  

“Since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, they can be reached only by positive efforts tailored to that end.”


(ii) Relevant Facts:  You should have discussed the facts of the problem either in comparison to the facts of Shack or in the context of the passages listed above.  For purposes of assessing your answers, I identified four relevant sets of facts:   

A. Alternative Ways for Workers to Get Job Info:  The easier it is for Migrant Workers (MWs) to find jobs on their own, the weaker AMIT’s case becomes.  There must be some other ways; the MWs got the jobs they have and presumably have gotten others.  On the other hand, a number of ordinary avenues are likely to be of limited use.    They are unlikely to get internet access with their jobs and I’ve never seen a radio or TV ad for agricultural workers.  Language barriers may limit the effectiveness of newspaper ads and it is hard to reach MWs by mail because they move around so much. 


There also might be other ways for AMIT to reach the MWs at Trisha’s farm.  Perhaps they could send in written information, although, like the lawyers in Shack, it may be helpful if they are available in person to elaborate and answer questions.  They might meet the MWs off-site after work if they can contact them and can get transportation.  AMIT also might wait until the jobs are over, but that might be cutting it very close for both AMIT and MWs in terms of getting to Texas when the crops are ready to be picked.

B. Workers’ Interests/Needs:  The better answers generally discussed the relative importance of getting information about jobs.  I suspect that the MWs themselves would give a higher priority to future employment then to, e.g., the legal advice protected in Shack.  Even if they are aware of some job options already, they probably would like the opportunity to know about alternatives that might provide better pay, location or amenities.  

C. Nature of AMIT:  As many of you noted, distinguishable from aid workers in Shack because not working for non-profit orgs on projects sponsored by gov’t.  Basically representatives of for-profit businesses, and no big 1st Amendment policy support like the press.  Helpful to try to explain why these distinctions should be important  E.g., could argue all this suggests less public interest in access.


Some of you characterized the AMIT reps as solicitors, although they aren’t really selling anything (technically they are buying labor) so you need to explain why they might be treated like solicitors.  Many of you assumed they’d be sleazy/exploitive (which is possible) BUT maybe not; as far as you know, nobody is forcing MWs to take the jobs.


Finally, many of you suggested that being from out-of-state was significant.  Aside from suggesting some distance between Trisha and Texas, I’m not sure why it matters.  States are allowed to solicit business from other states and T’s state can’t constitutionally have special rules disadvantaging out-of-state farmers.

D. Trisha’s Interests/Needs:  Under Shack, if T can show specific harm to her legitimate interests, her case to exclude is stronger.  By contrast, possible benefits to T arising from the entry are not part of Shack’s analysis; I assume that if she thought AMIT was helpful, she wouldn’t object to their entry. In assessing possible harms, I think you have to assume that T can limit AMIT to a small number of people entering after regular working hours (Shack says reasonable restrictions are OK).  Possible arguments about T’s interests include:

· The AMIT reps probably can do their business relatively quickly without distracting or tiring the MWs.  Because of the commissions, it is possible they would hang around and try to harangue MWs into signing up.  However, if the MWs complain about AMIT, surely T can eject the reps.

· The jobs AMIT is pitching are after T’s work is complete, so there should not be any harm to this year’s work.  Some of you cleverly suggested that T might worry that the MWs would go to Texas and not come back to pick next year’s berries.  However, it’s hard to see that T has a strong interest in preventing MWs from choosing to stay in Texas if they find it better for them (see the language about “dominion over destiny” and “commercial advantage”).  Moreover, if the MWs are citizens (as were the Puerto Rican MWs in Shack), they have a fundamental right to travel from state to state.

· Some students suggested T had an interest in preventing the AMIT reps from creating dissatisfaction among the MWs by suggesting (deliberately or otherwise) that the pay or working conditions on T’s farm were inadequate.  I think a court would be unsympathetic with this argument so long as the Reps were providing truthful info.  Remember that the court allowed access to lawyers who were providing info about MW legal rights that was contrary to the economic interest of the farm owner.  Moreover, keeping the MWs unaware that they were being underpaid might be seen as the kind of “commercial advantage” referenced in the case.    


(b) Common Problems:

· Under Shack, it seems likely that if the MWs invite the AMIT reps to talk to them after work, the owner cannot interfere.  The legal battle will likely arise because the MWs don’t know of AMIT’s existence.  Thus, the key question is whether T has to allow initial contact between the MWs and AMIT on her land.

· General discussions of the importance of the right to exclude or the importance of helping workers are not particularly helpful.  Shack drew a line between the two interests and you are deciding on which side of that line this case falls (as opposed to rearguing the policy conflict from scratch).

· Many of you mischaracterized Shack as requiring necessity or fundamental rights.  It doesn’t.  Moreover, the aid workers in Shack probably couldn’t have met these standards.  The legal advising wasn’t a necessity and neither medical care or legal representation in non-criminal matters are fundamental rights.

· You need to distinguish between hypotheticals I raise in class and situations discussed in the case itself.  Several of you (including one of the models to a limited extent) seemed to treat the discussion problem we had about English teachers as though the court had addressed it in Shack. If you refer to a hypo on an exam, identify it as such.  (“Unlike the teaching English hypo we discussed in class, ….”)

(2) Best Student Answers

 
Student Answer #1: This is a nice thorough discussion, addressing  all four areas I identified as important and making strong arguments for each side.  



In Shack, the court limited and owner’s right to exclude.  The court believed the migrant worker’s (MW) rights to be more important (in some circumstances) than the owner’s rt. to exclude.  Here, T wants to exclude AMIT workers from her P.


In Shack, the “trespassers” were gov’t sponsored.  Here AMIT are agents of a commercial business—they’re paid a base salary and get commissions for each worker they get.  This detracts from the reliability and trustworthiness of these people.  They may have ulterior motives since they are in the same type of industry.  If something happens, who does T contact?  At least in Shack the gov’t. could be held accountable.  Both in Shack and here the agents are there to help the MW; however, there are diff. goals- health/legal v. economy driven.


The ct. in Shack also emphasized the rights of the MW. The MW could not be denied essential rights, the owner could not interfere w/their destiny and they were to live like others in the community.  The ability to receive medical care and legal consultation fell in this arena.  By prohibiting someone’s ability to gain employment, it would seem like T is interfering too much.  However, it appears as though the MW can find work w/out AMIT- how did they gain employment with T?  How were they able to get jobs before that?  Obviously they are capable.  Without access to AMIT, however, the workers may not be aware of opportunities of better paying jobs and transportation.  The ability to speak w/someone in their own language gives them more bargaining power and greater ability to control their destiny and live like others.  Although work is not a necessity, like medical care, it is a basic function of society.


The ct. also considered possible economic harm to the owner.  Here, the visits are similar to that of the Drs and Lawyers—short and probably only once.  They will not cause the workers to be tired and less productive the next day.  The jobs AMIT offer start 1 week after T’s job ends.  However, if they like working in Texas they might not go back to T next season, causing her harm (she has to find more MW).  It is most likely though, that T will be able to find more workers.


Finally, are there other ways to get info. to workers?  Would the MW approach AMIT?  Not likely.  What about if AMIT sends pamphlets w/info to T to tell the MW.  It is likely that she won’t relay info. Or be unable to communicate it (language barrier).  T must let AMIT on her P.  


Student Answer #2:  Although this answer has a couple of glitches that I note below, the student did a nice job using the language from the case to make arguments for both sides and notes two important missing pieces of information that would help determine the result.  



In a state that follows State v. Shack, it is necessary to evaluate whether Trisha’s refusal to let AMIT on to her land is an exertion of dominion over the future of her workers, isolates her workers with respect to their well-being, or violates their common rights [MAF:  “common rights” is not a phrase used in the case; I take the student to mean either “customary” or “important” rights.].  The fact that AMIT is a joint, for-profit venture weighs into the balance as a non-violation of shack as Trisha would be in violation where she to excluded charitable non-profits and public interest gov. groups.


Every spring Trisha hires migrant workers to pick her strawberries.  AMIT only provides information to workers regarding jobs that begin one week after the employment period ends.  It was be helpful to know if the workers can renew for the summer with Trisha for other purposes.  Seeking employment is very important to all people but is not considered a fundamental right.  Moreover, if Trisha only offers employment for the spring, if those workers found her after the winter season, they are most likely able to find other work via their own resources for the season after that.  While employment is important to advancement within society, Trisha is not exerting dominion over the future of workers as they can look for jobs on their own.  She is not isolating them in respect to well-being as they are free to look for other work.  Not only is employment not a common right it is not necessary to the exercise of common rights the way language would be.  Employment doesn’t make the right to vote, the right to education, free speech etc. any easier.  Finally, Trisha should not have to let a for profit group on to her land that threatens her own business, especially if she seeks to renew contracts.


On the other hand, employment is a necessary aspect of dominion over one’s future.  A consumer should have all the information available in the market and should not be deprived of this right.  It would be helpful to know if AMIT recruited workers solely for farm jobs (jt venture made up of large farms) or jobs generally.  If it can place migrant workers in other jobs this could have a great impact on their future and the economy in general.  Getting off of a farm will expose them to many new opportunities.-school, culture, etc.  This could then translate into enjoyment of a fundamental right such as freedom of association.  It could then also be said, then, that Trisha  is isolating the workers w/ respect to well-being as she would be playing a role in keeping them in a certain position in society.


Lastly, there is unequal bargaining power between Trisha and her workers and this must be acknowledged.  Workers, who probably are in great supply while demand is low.  They do not know the language nor do they possess a high level of education.  As such, they do not have to ability to write terms into their contracts.  If providing employment options can therefore be construed as necessary this would also make Trisha let AMIT in, though this is doubtful.  Employment isn’t equivalent to health or legal rights. [MAF: This needs more defense]

Student Answer #3:  This answer also hits all the major areas I identified and contains a lot of thoughtful discussion of strong arguments on each side.   

This case is comparable in a few ways to Shack.  First there is the basic idea that your inherent right to exclude cannot be used at the cost of the inherent rights of people on your property.  Is the right to information about other jobs a basic right?  In this case, arguably so.  The jobs being offered do not take place until after the current job ends, so it will not be affected.  The very nature of the migrant worker’s job is temporary.  As noted, many of the MWs do not speak English.  This means less job opportunities.  Surely some of the MWs have families to support, and a seasonal job will probably not be sufficient.  The jobs being offered are geared towards migrant workers and will give them an opportunity they otherwise may not have.  Also, the fact that the AMIT reps work on commission may further show that the opportunity is probably likely to come to fruition, since they will have an incentive to place the MWs in jobs they can be successful enough in to complete.


Another argument for applying the “Shack Rule” here is the notion of ties to the outer world which should be afforded to the MWs.  Most probably do not have cars or others means of communication/ interacting with people outside the farm, further limiting their ability to secure jobs in the strawberry “off season”.


The arguments against applying Shack include first the idea that the reps are benefiting from their “trespass” on the farm.  In Shack, this was not clearly the case.  Here the reps are out to help themselves as well as the MWs.  It can be argued however that the reps in Shack probably received a paycheck for doing their job in spite of working for a non-profit organization. (If, however, they were volunteers, this point is shot down). The reason this is important (the distinction b/w paid and unpaid reps) is that there is something that seems almost inherently unjust about enforcing a trespass allowance so that the “trespasser” may profit momentarily.


Another distinction from Shack is that here the information is about securing other jobs not about their rights as MW employees (as was the info provided by the lawyer in Shack), which is seemingly more justifiable.  However, b/c of the reasons stated earlier, MWs need help securing other jobs, so it may be argued that that help is as important as knowing their rights.  


Also, the farm owner can argue that the jobs being offered may take his MWs away for good, causing him a burden if he relies on them every season.  The facts don’t state if the jobs offered are permanent or how long they last, or how far away they are (MWs may be taken so far, they can’t practically get back).  However, the MWs’ definite need for additional work throughout the year seems to outweigh the farmer’s possible burden.  


In spite of arguments for both sides, the owner should probably be made to allow the reps on his land.  Part of the benefit of employing MWs is the low wages you can get away with paying them.  This creates a burden on the MWs who already have the burden of seasonal work.  The farm owner must “take the bad with the good.”  If he does not like the arrangement, he can always employ non-MWs at a higher rate of pay and not deal with the trespass issue at all.

C. WRITE-UP OF SELECTED DISCUSSION QUESTIONS
(1) DQ1.48

Below are the versions of the broad Manning substantive holding submitted by your classmates.  I will eventually provide comments, but for now, you can judge them on the following criteria:

· Is the holding a plausible reading of the case?

· Does it help the particular client indicated?

· Is the presentation/articulation clear and easy to apply as a rule?

(a) For Amy:
(i) A person retains property rights in an escaped wild animal when she has owned it, it's trained to respond to its name, she can identify it, and she attempts to recover it from a finder after discovery of its whereabouts. 

(ii) An original owner of an escaped animal ferae naturae retains property rights in that animal if the animal is identifiable, tamed, and trained so that it responds to its name.

(iii) An original owner of an escaped animal ferae naturae should retain property rights in that animal when it is tamed, establishes an emotional bond, responds to its name, and has distinguishable markings.
(iv) An original owner retains property rights in an escaped wild animal where the animal responds to its name and has distinctive marks. 

(b) For Brandon:
(i) An original owner retains property rights in a wild animal that was owned for two years prior to escape, could respond to its name, bore markings that were distinctive and man-made, and was found close to original owner's home only five days after escape. 

(ii) The OO loses property rights in an animal ferae naturae when the animal escapes, fails to return, does not have any man-made marking indicating ownership, and time lapse suggests the OO has abandoned pursuit.   

(jjj) Original owner retains property rights  where  she had owned it for two years and she had developed a serious emotional bond with the bird.
(iv) The original owner retained property rights in an escaped canary that escaped and returned previously. 

(2) DQ1.53

(Preliminary): Unscreened submissions from your classmates.
Can you develop a rule for determining ownership of escaped animals that is consistent with both Manning & Mullett?  

To evaluate, check for 

· Consistency with results of both cases.

· Clear concise formulation

· Ideally, consistency with language and policy concerns from both cases

· The original owner loses property rights to an escaped animal if it has returned to its natural liberty where it can provide for itself and if the animal shows no intent or custom of returning to its OO. 

· The original owner of an escaped animal may maintain property rights in the animal where the original owner does not abandon it, where the animal has animus revertendi, or where the animal has not regained its natural liberty.

· An owner loses their property rights in an animal if they intend to abandon that animal.

· The original owner of an escaped animal retains property rights when they are able to identify the animal via a physical marking, have tamed the animal, and quickly attempt to recover the animal after escape, but loses his or her property rights if the animal has returned to its natural liberty or has not been recovered after a long period of time.

· The original owner loses property rights when an escaped animal 
1. returns to its natural liberty without intent to return to its original owner, and 
2. does not demonstrate a physical or emotional connection to its original owner.

· The original owner of an animal ferae naturae does not retain rights in the animal if it escapes to a place where it is free of artificial restraints, with no intent to return, unless the animal is tamed, marked, and found soon after it has escaped. 
D. Toolbox from Escaping Animals Cases 

1. Overview


a. Factor-Based Analysis Generally:

· Considerations, not requirements/elements, so neither party has to check off a list of them to win. Absence or presence of particular factors generally is not conclusive.  Two possible exceptions:
· An OO who does a clear act indicating an affirmative desire to abandon property should not get it back. (Note; No examples of this kin cases and I’m unlikely to put in test).
· Under Mullett, where to abandonment, if OO can prove Animus Revertendi, enough to win.  Thus if you use AR metaphorically, might want to discuss if you want legal effect to be that strong. 
· In particular cases/problems, the factors will vary in importance and in how easy the are to resolve.  

b. Working with Individual Factors

· Address together all points related to an individual factor.  If you are using the cases as headings, do the factor thoroughly in the first case in which it arises, then cross-reference earlier discussion if relevant to subsequent cases
· Discussion should include 

· a clear sense of the legal significance of the factor along with concise versions of relevant legal tests, 

· a discussion of how these legal ideas apply to the facts. For factors likely to be contested, this should include multiple points for each party
· for contested factors, one or more tie-breakers

· Sources of arguments include:

· Definitions or other language explaining the factor or describing relevant evidence
· Comparisons to facts of cases or to examples from the cases (e.g., “seal in a millpond”

· Relevant policy concerns

c. Addressing the Problem as a Whole: Can organize simply as a list of factors (discussing cases as relevant) or using cases as organizing devices.  Either way, helpful to conclude with one or more tie-breaker arguments re problem ss a whole.

d. Recurring Policy Concerns

· Protecting/Rewarding OO’s Investment of Time, Labor, $$$
· Protecting Important Industry

· Not Rewarding Finders with Good Reason to Know Animal Had Prior Owner

· Less Clearly Articulated

· Punishing OOs Who Don’t Adequately Confine Animals (BUT no case says OO loses just because animal gets out)

· Protecting Increasing Investment of Finder Over Time (BUT no case explicit talks about F labor/investment or compares to that of OO

e. Recurring Student Errors 
· Generally: Confusing what a cases says with what we said about it in class; confusing court’s statements of law with court’s discussion of facts before it. E.g., 

· Manning doesn’t mention AR even though it lists prior escape/return as relevant fact

· Mullett says abandonment is legally relevant but doesn’t rule on whether P abandoned the sea lion.

· Right to kill an animal endangering persons or property is not relevant to Qs of who owns carcass or pelt. See Albers/Kesler.
· Shaw language about control not relevant to escape cases.
2. Mullett/Blackstone Factors


a. Abandonment [& Pursuit]



i) Legal Standards

· Mullett says that, consistent with other forms of property OO loses animal if abandonment. 
· No definition in ACs, but usual legal test requires a clear act or statement demonstrating intent to permanently relinquish property rights. Nothing in any of ACs meets that test.  Again, usual legal understanding is that negligent care of property is not enough to shpw abandonment
· Albers says having to stop pursuit due to nightfall is “abandonment by compulsion.”  Presumably this means it doesn’t count against OO.  Cou;d read Ghen, Taber & Mullett to support the same idea
· Kesler holds that continued pursuit helps OO (by preventing return to NL). Taber treats as helpful to OO rapid return to retrieve carcass.
· Hard and frequently tested Q left open by cases:  At some point, if OO stops pursuit (by compulsion or otherwise) and enough time passes, or if pursuit seems insufficient given value of animal, should court treat this as equivalent to abandonment even without a clear act giving up the rights?
ii) Fact Comparisons 

· OO’s attempt to retrieve escaped property in Mullett, Albers, Kesler, Taber, Ghen
· COMMON ERROR: No evidence that OO in Manning took affirmative steps to pursue her bird. 

b. Animus Revertendi

· Intent of the animal to return to OO or home even if out in wild.  

· Common Error: Not intent of OO to reclaim or keep animal

· Blackstone: Can only show by “usual custom of returning.”

· Mullett uses behavior of animal along with time and distance as evidence of no AR
· Albers says look at individual animal, not spe ies.

· Manning lists single escape & return as helpful to OO, without mentioning AR. Albers reads Manning to say that one instance enough for AR, but disapproves of that use of the factor.
c.  Return to Natural Liberty


i) Legal Standards

· Mullett hold NL not limited to Natural Habitat
· Mullett provides definition that includes “free from artificial restraint” “free to follow the bent of its natural inclination” :can provide for itself”
· Kesler holds animal not at NL if closely pursued & short time/distance from escape.
ii) Fact Comparisons: Can compare to facts ot Mullet, Kesler, and Albers (which assumes fox was at NL when killed.


d.  Relationship between Other Cases and Mullett/Blackstone Factors
· Manning ignores & whaling cases don’t apply NL or AR

· Albers rejects test, at least for valuable industry animals

· Kesler applies test.
3. Factors from Other Cases


a. Time/Distance

i) Measure 1: Time Possessed by OO Prior to Escape: Explicitly mentioned as relevant only in Manning.  Presumably longer possession by OO would show more investment in maintenance and (in appropriate cases) stronger emotional bond.


ii) Measure 2: Time & Distance from Escape to Find/Capture/Killing: 
· Shorter Time Distance helpful to OO; presumably suggests less loss of control
· Explicitly discussed in Taber & Manning suggesting unfair for OO to lose rights very quickly.
· Explicitly discussed in Mullett as evidence going to AR
· Explicitly discussed in Kesler as relevant to return to NL.


iii) Measure 3: Time from Find/Capture/Killing to Claim by OO; 

· Info provided for every case but Albers. Short time in every case except Mullett.
· Short time presumably shows diligence of OO, although Taber is only case that seems to explicitly address this.
· Longer time presumably means both less diligence by OO and more labor (if animal is alive) and more reliance by F.  However, no case says this and nothing in Mullett treats the one year gap as legally relevant.
b. Marking/Finder’s Knowledge/“Innocent Finder” 



i) Legal Standards

· Manning, Albers, Taber/Bartlett all explicitly treat as helpful to OO evidence that the finder had reason to know of an OO.  Can view marking as subset of largrer Q of FK.
· Mullett does not discuss, although might have been unstated reason for court’s defining NL as it did (to distinguish knowing finders from others).
· Blackstone quote in Albers suggests not relevant to common law rule.
· Bartlett distinguishes marks that show full capture from those that just show  , hunt.


ii) Relevant Evidence: Marking

· Can compare to marks in Manning, Albers, Taber, Bartlett. Ghen

· Relevant Considerations: Permanence? Appears Man-Made? Visibility? Identifies Specific OO? Identifies Animal to OO? Industry Standard? Clear to Non-Expert?


iii) Relevant Evidence: Other Forms of FK

· Can compare to evidence in Albers, Taber & to examples in Manning, Albers, Kesler
· Relevant Considerations:
· Location (animal found in wild? Animal can survive by itself)
· Appearance of animal (healthy v. sickly, how long dead in Taber)

· Evidence of Interaction with Humans (Comfort Level; Collars/Clothing etc. (could also view as marks)

c.  Rewarding/Protecting OO’s Investment & Labor

i) Generally: Can view both as a factor explicitly made relevant in Albers and the examples in Manning and as a policy consideration evident in almost all the cases.
ii) Taming/Emotional Bond/[Animus Rev.]: All helpful to OO, but OOs win in Albers & Kesler with no significant evidence of any of these. (As you know, I’m skeptical that Semi-domesticated means very much; can briefly try to convince me otherwise on test,)


iii) Protecting Industry: 

· Albers & Ghen explicitly treat this as important.  Reasonable to think Taber/Bartlett take it into consideration.
· Mullett makes no mention of even though involves an industry (although maybe animal too damaged to be seen as industry animal)

· Kesler makes no mention of industry or vale of animal
iv) Confinement/Control (Limited Relevance): Mildly helpful to OO as form of investment, but not strong if animal escaped.  Might punish OOs for failure, but cases do not treat this as significant concern


v) Overlap with Other Factors

· Marking as Labor: can characterize effectively marking animal e.g., in Albers & Taber) as useful labor b/c OO helps preserve own interests and sends clear act to others of ongoing claim.
· Pursuit as Labor: Similarly, can characterize steps to recapture animal (e.g., in Kesler) as useful labor b/c OO helps preserve own interests and sends clear act to others of ongoing claim.
· Time as Evidence of Labor: Although no case addresses this explicitly, time in possession of live animal by either party requires investment of money and labor.
vi) Finder’s Labor: Can discuss, but need to explain relevance where none of the ACs talk about it.  See comments/models from recent old exams for examples.
E. Exam Prep Exercise Based on Group Written Assignment #2 

How might each of the following facts, taken separately, affect your analysis of the McKinley v. Ford Hypothetical:

1.  McKinley just put out his traps of the new type of and this was the first wolverine he caught in one of them.

2.  McKinley has been using the new traps for two months, during which time he has trapped about a dozen wolverines, none of which broke the traps or got free of them. 

3.  McKinley engraves his name on each of his traps.

4.  The poison McKinley applied to the traps can be expected to kill an average wolverine in ten hours.

5.  McKinley must wear heavy gloves to safely apply the poison to the traps. 

6.  McKinley smeared the poison on the traps six weeks prior to the events in question.

7.  The chain that broke was thinner than the ones McKinley used to anchor the rest of his traps.

8.  The new traps used by McKinley are sold together in a kit with the chains and poison.

9.  The new traps used by McKinley are also used by farmers on five nearby farms. 

10.  Forty-five minutes elapsed between the moment the trap snapped shut on the wolverine and when Ford shot it. 

11.  Nine hours elapsed between the moment the trap snapped shut on the wolverine and when Ford shot it. 

12. The distance from the place where the trap had been set up to the edge of Ford’s land is one-third of a mile.

13.  The wolverine was unusually small.

14.  The wolverine was unusually large.

15.  Ford has three children under twelve years old who live with her.
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