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A. RULES FOR ATTENDING CLASS WITH THE OTHER SECTION
1.  If you must miss part or all of a particular class, you always are welcome to attend class with the other section on the day they cover the same material.  
2. If you attend with the other section, please sit behind the other students and save any comments or questions until after class.

3. If you wish to get attendance credit for going to class with the other section:

· You need to notify me at least 24 hours in advance of the class you wish to attend.
· You can do this up to three times during the semester.

 B. INSTRUCTIONS FOR PASS-FAIL BRIEFING ASSIGNMENTS 
1. Overview & Submission Instructions

a. Purpose/Overview: Prior to 2016, I required all Elements students to submit two case briefs that I graded like the group written assignments.  Both last year and this, I am responsible for administering and commenting on your practice midterms, which leaves me insufficient time  to do elaborate comments on two briefs from each of you.  However, I would like once again to provide early feedback on your briefing, so I am trying out a new procedure this year.  Each of you will work with one or two teammates on your panel to create and submit one brief during September.  I will look at your submissions (without knowing which team submitted which brief), identify strengths and weaknesses, and get a sense of the relative overall quality of each submission. I then will meet with each team, find out from you which brief was yours, provide my assessment of your work, and try to answer any questions you have.

b. Working with Your Team: 


i) Identifying Your Team & Your Task:  Below, I have listed for each panel:
· The case you must brief and the deadline date and time.

· Resources available prior to the deadline that might be useful  to you in doing the brief,

· Four randomly selected teams of two or three students from each section   Names listed on the same line constitute  a team.


ii) Initial Planning: About a week before the deadline, I’d suggest that team members should communicate and begin to decide how you will divide up and schedule the necessary work.  Choose one team member to be responsible for format ting and submitting your brief. 


iii) Creating and Finalizing the Brief: .  You may wish simply to divide up the sections of the brief among you and have each student supply the final versions of the assigned sections.  You probably will get more out of the project if you have team members draft particular sections, but then create a process to review, edit, and/or discuss each other’s work.  You should create a procedure and a deadline for getting all sections of the brief to the student in charge of submission.  That student then should integrate all of the team’s work into a single Microsoft Word document that complies with the formatting instructions below,


iv) Setting a Meeting Time: Each team will meet with me to get feedback a few days after you submit your brief.  However, to facilitate my scheduling and yours, you must sign up for your meeting time before you submit the brief.  On the dates and times listed below, I will post on the door to my office a set of possible meeting times.  You can sign-up for meeting times on a first-come first-served basis, but make sure everyone on your time is available at the relevant time before signing up.  It might be easiest for the whole team to come to my office together to ensure that you choose a time that works for everybody.  Available dates will be posted:
· For Oxygen (Manning): Tue. Sep. 26 @ 11:00 a.m.

· For Uranium (Mullett):  Fri Sep, 29 @ 12:20 p.m.

· For Krypton: (Albers): Wed Oct 4 @ 9:45 a.m.


c. Submission: The student in charge of submission should send an e-mail to my assistant Tina Sutton at tsutton@law.miami.edu., including the finalized brief as an attachment, and copying the e-mail to all teammates so they each have a copy.  You may submit the finished brief before the deadline, but you must send the relevant e-mail no later than the time listed as the deadline on the due date for your particular panel.
2. Formatting & Substantive Content of Your Briefs


a.  “Supremacy Instruction:” Although you should look at posted sample briefs and relevant slides for examples of what information belongs in each section of the brief, you should follow all instructions in this part of this memo even if the posted briefs and slides do not. Those tools are formatted to facilitate your use of them, not as formatting models for your own submissions. 

b. Formatting Instructions:

· Do not include any of your names or pseudonyms or which section you are in anywhere in the document or in the name of the document.

· Use 12-point Times Roman font, double-space the document, and include page numbers.
· Start each section of the brief with the name of that section highlighted in some fashion (bold or italic or underlined) followed by a colon (E.g., “Statement of the Case:” or “Facts:”).  Start the relevant information for the section immediately after the colon without starting a new line.  Don’t number the sections except for rationales as explained below.

b. Substantive Content: You should generally follow the guidelines for suggested content found in Information Memo #1 (IM19-21), including all the listed sections from “Citation” to “Result” (none of the cases in question have concurrences or dissents).  You also should review the relevant slides for each section of the brief from classes 3-6.  You should describhe the case you are briefing using past tense.  In addition, you should use the following instructions for the indicated sections of the brief: 



i) Issue & Holdings:  Your issues and holdings should each incorporate both a procedural and a substantive component.  Your issue should be a yers/no question with a very narrow substantive component, incorporating most or all arguably relevant specific facts.  You should include two different sections for holdings.  The first, which you should call Narrow Holding, should simply respond to and mirror your issue.  The second, which you should call Broader Holding, should broaden the substantive component of the narrow holding by generaling and/or omitting some specific facts.  You should make sure that the version of the broader holding you articulate remains a plausible reading of what the court said and did.


ii) Rationales:  You should create a separate section for each rationale your team identifies, numbering them consecutively, and indicating whether it is doctrinal or policy. E.g., 


Rationale #1 (Doctrinal): …



Rationale #2 (Doctrinal): …



Rationale #3 (Policy): …



Rationale #4 (Policy): … etc.

For each rationale, begin by identifying the premise (relevant authority or policy concer). Then briefly explain how the premise helps support the court’s result or holding.
3. Team Assignments & Useful Resources for Each Panel

RADIUM-State v. Shaw (Due Fri 9/1 @ 3:00 p.m.)
Useful Resources:

· Case Briefs: Suggested Content (IM18-21)

· Slides on Brief Components from Classes 3-6
· Pierson Sample Brief

· Liesner Sample Brief (Posted after Class #8)

· State v. Shaw Self-Quiz/Answers

D1
Carver, Johnny- Moreiras, Nic- Paulino, Michael

Fernandez, Orquidea- Seals, Aaron-Shraiteh, Tesneem

Reis Medeiros, Maria - Umeadi, Mecca

Rodriguez, Roman - Vazquez, Selene

D2
Buiey, Octavious-Dean, Nik- Raijman, Allison

Fuller, Ariel- Tannenbaum, Brian 

Kuhl, Evan -Quinlan, William- Roca, Leanne 

Rabin, Lissy-Womack, Mason 

OXYGEN-Manning v. Mitcherson (Due Fri 9/29 @ 3:00 pm)
Useful Resources:

· Case Briefs: Suggested Content (IM18-21)

· Slides on Brief Components from Classes 3-6
· Pierson & Liesner Sample Briefs

· Shaw Sample Brief (Posted after Class #11)

· Escaped Animals: Overview (37-38)

· Manning v. Mitcherson Self-Quiz/Answers


D1
Fox, Taylor- Hensch, Jake- Lincoff, Nina

Gonzalez, Jennifer- Ranges, Kristen

Hahn, Will- Portillo, Rick

Rub, Sophia-Stekol, Philip

D2
Altonaga, Alyssa - Hernandez, Alyssa 

Alvarez, Lauren-Cardelle, Stephanie- Marks, Glenn

Day, Kelsey -Harder, Michael- Mitrani, Benjamin 

Mears, Tessa -Paez, Jose


URANIUM-Mullett v. Bradley (Due Tue 10/3 @ 9:00 p.m.)

Useful Resources:

· Case Briefs: Suggested Content (IM18-21)

· Slides on Brief Components from Classes 3-6
· Pierson & Liesner Sample Briefs

· Shaw Sample Brief (Posted after Class #11)

· Escaped Animals: Overview (37-38)

· Mullett v. Bradley Self-Quiz/Answers


D1

Bente, Kyle - Elser, Madeleine 

Cass, Tyler-Halpern, Sydney- Perez, Nestor
Johnson, Diana-Newman, Alexandra

Mehler, Brendan -Phillips, Nicole
D2

Corbett, Matt- Hillsman, Kacie

Fernández, Wifredo- Hodges, Cicely- White, Gabby

Goldstein, Sydney-Hochsztein, Julie-McCroskey, Blake

OBrien, Theo-Shields, Steven

KRYPTON-E.A.Stephens & Co. v. Albers (Due Sat 10/7 @ 3:00 p.m.)

Useful Resources:

· Case Briefs: Suggested Content (IM18-21)

· Slides on Brief Components from Classes 3-6
· Pierson, Liesner & Shaw Sample Briefs

· Manning Sample Brief (Posted after Class #15)

· Escaped Animals: Overview (37-38)

· Albers Self-Quiz/Answers
D1

Greber, Gil - Sigman, Tessa

Iragorri , Antonia- Rojas, Serg- Soares, Casey

Melchiorre, Anthony-Molasky, Rebekah-Rodrigues, TJ

Seale, Sheldon-Small, Carly

D2

Admire, Daniel- Ribeiro, Brenno- Schmitt, Clay

Bartolini, Tony- Sierra, Anthony 

Friedson, Andre-Levey, Josh-Soriano, Jasmine

Yaffa, Ryan-Youshak, Trevor 
C. PROPERTY PROBLEM LIKE GROUP WRITTEN ASSIGNMENT #1 BASED ON SHACK v. STATE
(1) Overview:  This was a group written assignment I gave to my Fall 2010 Property class based on the hypothetical below, which itself was a 20-minute exam question from Spring 1999.  For this assignment, each team had to submit seven arguments, three sets of pro and con arguments on particular subjects, and one tie-breaker argument discussing which party’s points seemed strongest.  I gave them a “common structure” section similar to the one I provided for you.  To help you with your own assignment, at the end of this Information Memo, I have provided you with the best student submissions for the first six arguments and some of my comments on their work.  When we get closer to the date of the practice midterm, I will give you comments and best student answers for the exam question, which simply asked the students to discuss whether Trisha could exclude AMIT in a state thast followed Shack,
(2) Hypothetical: Trisha owns a large strawberry farm in Harmony, a U.S. state that follows State v. Shack. For several weeks each spring, Trisha hires migrant workers (MWs) to pick strawberries.  The MWs, many of whom speak little or no English, live in cabins on her land during their employment. 

Agricultural Management Initiative of Texas (AMIT) is a joint venture of several dozen large Texan farms.  It sends representatives outside Texas to farms where MWs are employed to provide information about available employment in Texas and, where possible, to sign workers up for these future jobs.  AMIT representatives speak several languages and only provide information regarding jobs that begin at least one week after the current job is expected to end.  The farms they represent all provide transportation for the MWs to get to the Texan jobs. AMIT representatives are paid a base salary and get commissions for each MW they sign who completes a job in Texas.  

Although they have not been specifically invited by the MWs working for Trisha, the AMIT representatives would like to go onto her farm to speak to the MWs while they are staying there.  Trisha would like to exclude the AMIT representatives.

(3)  List of Subjects for Student Arguments

a) Formulate an argument that the AMIT representatives are sufficiently similar to the service workers allowed access to the farm in Shack that Trisha should not be able to exclude them.

b) Formulate an argument that the AMIT representatives are sufficiently different from the service workers allowed access to the farm in Shack that Trisha should be able to exclude them.

c) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should not be able to exclude the AMIT representatives.

d) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should be able to exclude the AMIT representatives.

e) Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently small that Trisha should not be able to exclude them.

f) Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently large that Trisha should be able to exclude them.

g) Explain which arguments you think are stronger (and why):  those you’ve made for AMIT (a, c, e) or those you’ve made for Trisha (b, d, f).  This response need not follow the form for legal arguments I have provided, but should do more than repeat points you’ve already made.  If your team disagrees on this issue, briefly describe the different positions team members have taken. [Note: No Model Answers Available for Tie-Breaker.]
D. WRITE-UPS OF SELECTED DISCUSSION QUESTIONS

1. DQ1.28 (Preliminary): Unscreened submissions from your classmates.
Can you frame a single rule that makes sense of the results in Pierson, Liesner, and Shaw? Check for 

· Consistency with results of all three cases.

· Clear concise formulation

· Ideally, consistency with language and policy concerns from all three cases

A. In order to acquire property rights of an animal one must show intent to capture the animal through pursuit, or trap the animal to rid the possibility of escape, or morally wound the animal (while continuing to pursue it following the wound), thus rendering the animal incapable of acting as it would under its natural liberty.
B. A party gets property rights to a wild animal(s) when the party has accomplished the following:

· The party makes escape of the animal(s) very improbable within normal conditions;

· The party continues to work to put the animal(s) under their control, or:

· The party clearly shows it has no desire to release the animal(s)/abandon their property rights in the animal(s).

C. Property rights in a wild animal are established when the pursuer eliminates the animal’s natural liberty by physically possessing the animal in his/her power and control through mortal wounding and continuing pursuit, or by catching animal in a trap/net and maintaining control to show that there is no intent to abandon and the animal’s escape is improbable.  

D. A pursuer is rewarded property rights to a wild animal when they have rid the animal of its natural liberty through traditional mechanisms, deeming escape to be nearly impossible, while showing to the world that he has no intention to abandon the pursuit, and in doing so, intends to permanently keep the animal under his power and possession.

E. Ownership for a wild animal occurs when continuous pursuit leads to certain control, that deprives the animal of its natural liberty, renders escape highly improbable and the hunter shows that they do not intend to abandon the animal.

F. Possession is established when an actor has completed some action significantly depriving an animal of its natural liberty and he continues to act in such a manner as to make his ultimate control of the animal practically inevitable.

2. DQ1.31 (Preliminary): Unscreened links identified by the class re defining “externalities” and “internalizing externalities.” 
A. Int’l Monetary Fund: Thomas Heibling, What happens when prices do not fully capture costs?
http://www.imf.org/external/pubs/ft/fandd/2010/12/basics.htm
B. Washington Post, Seeing Stars in Tucson’s Brilliant Night [Student Comment: “One part I found interesting was where it talks about how, “According to the Tucson-based International Dark-Sky Association, excess nighttime lighting doesn’t just waste energy. It can disorient migrating birds and sea turtle hatchlings, disrupt frog mating and bat feeding behavior, and upset our own sleep patterns and hormone production.”]

https://www.washingtonpost.com/lifestyle/travel/seeing-stars-in-tucsons-brilliant-night-sky/2013/08/22/5bc4d34e-05e2-11e3-9259-e2aafe5a5f84_story.html?utm_term=.3f888a200c09
C. [Student Comment: “There is a lot more economic information than was necessary for task at hand, but despite my rather shallow understanding of the finer points, I did find the text useful for understanding the concepts in Demsetz.  I primarily focused on the section labeled Externalities, and towards the bottom there are some examples similar to the pollution issues we discussed in class.”]

http://www1.udel.edu/johnmack/frec424/424_lec03_prop_rights_externality.html
D. Wikipedia Article on Externality [Student Comment: “I found the example of antibiotic resistance especially interesting!”]

https://en.wikipedia.org/wiki/Externality
E. [Student Comment: “Here are my links to websites explaining the internalization of externalities. I provided two because it was interesting to me that the second one presents the concept from a very critical point of view.”]
http://www.imf.org/external/pubs/ft/fandd/basics/external.htm
https://www.greenbiz.com/blog/2012/12/21/time-internalize-those-externalities-and-get-prices-right
F. [Student Comment: “I particularly like the how this series also explores positive externalities and Tragedy of The Commons. Since Tragedy of the commons was a concept we explored in undergraduate political science through Hobbesian-Leviathan type of theories on the creation of the state, this kind of video easily connected that coursework with our current discussion of externalities. A big 'Aha! moment' where things clicked. I think the example discussed in the video also directly comments on recent material from our class including Demsetz and Shaw.”]
https://www.khanacademy.org/economics-finance-domain/microeconomics/consumer-producer-surplus/externalities-topic/v/tragedy-of-the-commons
G. Wikispaces:

https://mbaecon.wikispaces.com/Positive++and+Negative+externalities
H. [Student Comment: “I have included [two] different resources that illustrate the concept of externalities. I believe you will enjoy the [2d] talk about penguins and how nature subsidizes our products.”]
https://www.economist.com/blogs/democracyinamerica/2014/07/disruptive-innovation
https://www.youtube.com/watch?v=UPSHi35fX_4
I. Cars, Trucks and Air Pollution [Student Comment: “When I drive my car, normally I'm not thinking about or taking into account the fact that the operation of my car is polluting our air and can increase congestion for people due to air quality. This is a cost that society bears that I don't really bear economically (I'm unaware of any tax that I pay that for my car's pollution of the environment) and that I don't think about when I am deciding whether or not to drive my car as a means of transportation. I normally don't take it into account when deciding or not to drive my car or not and I also don't bear the cost of the pollution in an economic sense. This would be a great example of a negative externality.”]
http://www.ucsusa.org/clean-vehicles/vehicles-air-pollution-and-human-health/cars-trucks-air-pollution#.WdLR3_0krR0
E. FIRST POSSESSION REVIEW MATERIALS

1. TOOLBOX FOR APPLYING FIRST POSSESSION ANIMALS CASES

a. General Notes

i) Any particular problem may not require use of all the tools.

ii) Cases operate by asking if 1st hunter’s actions were sufficient to create property rights (as opposed to comparing actions of first and second hunters)
b. Categories of Facts Establishing [or Not] “Occupancy” Sufficient to Create Property Rights

i) Actual Physical Possession = Yes.  Pierson says this explicitly.  The other cases assume it is so. 

ii) Mortal Wounding + Continued Pursuit = Yes. Pierson and Liesner say this explicitly.  

iii) Capture with Traps/Nets = Probably.  Pierson says this is true if they render escape impossible (arguably dicta).  Shaw rejects this perfect net rule, creates tests for when a trap/net is sufficient, but leaves open the possibility that some traps/nets are too ineffective or too difficult to identify as traps to create propery rights.

iv) Hot Pursuit = Probably Not. Pierson holds that pursuit alone is insufficient and nothing in the other cases contradicts this.  You might try to argue that pursuit might be enough if the pursuer can prove that the pursuit meets one of the more general tests from Shaw or Liesner. You probably would want to defend that such a result makes sense in light of the relevant policies.

c. Comparisons to Facts of Cases

i) Generally: Can compare the facts of the problem to those of one of the precedent cases and then argue that 

· the results should be the same because the facts are sufficiently similar in relevant ways, OR

· the results should be different because the facts are sufficiently different  in relevant ways

Of the first possession cases, Shaw has the most developed set of facts, so leaves the most room for this type of argument.

ii) Caveat re Facts not Found in Appellate Opinion: Remember that information we found outside the appellate opinions (from the article about Pierson and the Liesner trial transcript) cannot be treated as part of the meaning/reasoning of those opinions.
d. Language from Cases

i) Liesner: Pursuers obtain property rights in unowned wild animals if they:

A) “substantially permanently deprived the [animal] of [its]  liberty….”

B) “had [the animal] so in their power that escape was highly improbable, if not impossible….”

C) bring the “animal … under [their] control … so that actual possession is practically inevitable….  “
ii) Shaw: Pursuers obtain property rights in unowned wild animals if they:


A) [1] “bring them into [their] power and control, and 

[2] so maintain [their] control as to show that [they do] not intend to abandon them again to the world at large.”

B) [1] have “confined them within [their] own private enclosure where [they] may subject them to [their] own use at [their] pleasure, and 

[2] maintain[] reasonable precautions to prevent escape….”

iii) Pierson: [Note that the phrases “certain control” and “render escape impossible”are inconsistent with the language and results in Liesner and Shaw,]  Pursuers obtain property rights in unowned wild animals if they:

[1] “manifest[ed] an unequivocal intention of appropriating the animal to [their]  individual use, [and] …

[2] deprived [the animal] of [its] natural liberty, and 


[3a] brought [the animal]  within [their] certain control [OR]


[3b] render[ed] escape impossible….”

e. Possible Policy Concerns


i) Rewarding Useful Labor/Investment: 
· Are the actions of a particular hunter the sort of useful labor we should wish to reward?

· Will we be tending to reward useful labor by adopting a particular rule? 

ii) Achieving Certainty: Will we make resolution of disputes more certain for the legal system (when the dispute comes to court) or for the players (when disputes arise) by adopting a particular rule? 

iii) Creating or Protecting Economic Benefits; Protecting an Important Industry: By adopting a particular rule, are we helping the economic interests of the jurisdiction by, e.g., 

· Helping eliminate interference with economic operations like getting rid of foxes that kill chickens or discouraging thieves from looting fish-nets.
· Providing state protection of property rights needed for an important industry (arguably true in Shaw; we’ll see again in Albers).  Can also view this as a form of rewarding labor/investment.
iv) Minimizing Negative Externalities: By adopting a particular rule, are we forcing some decision-makers or activities to be responsible for more of the negative effects of their actions by making them pay damages or by prohibiting some of the behavior that yields those effects.

v) f. Rules Derived from the Cases as a Group (DQ1.28):  Looks like: 

· “The cases together can be read to stand for the following rule: …”

· [Ideally] “This is a sensible rule because …”

· “Applying this rule here, …”

2. PROBLEM DERIVED FROM 2016 FINAL EXAM

Fact Pattern (Stardate 3152): 
Of all the strange life-forms humans have encountered since we began to travel between the stars, perhaps the most peculiar are the Treyhorns, which live only on the planet Malikakkaya.  Treyhorns spend part of their lives as individual beings that look and behave like small plant-eating primates and part of their lives merged with other Treyhorns into larger entities that, to human eyes, look and behave like trees. 


In their animal-like form, Treyhorns walk upright on two legs, have human-like hands and eyes, and communicate using a simple language that can be learned by other intelligent life-forms including humans.  Most Treyhorns in this form are about three feet tall and have the intelligence of an average seven-year old human. However, some Treyhorns are much larger and much more intelligent in their animal form and serve as leaders during the process of transforming into “Woodwebs” (the tree-like forms). Humans refer to these larger smarter Treyhorns as “Gollums” because they like riddles and look remarkably like the Lord of the Rings movie character. 

Periodically, every Gollum suddenly gets a strong urge to transform and starts looking for a good place to create a Woodweb. As it looks, between 10 and 15 ordinary Treyhorns separately arrive to join it (inevitably, humans call this group the Gollum’s “Ring.”)  When the Gollum finds a place it likes, it digs a hole big enough to hold the entire Ring lying side by side, then goes to sleep in the middle. The other Treyhorns pack themselves tightly around the Gollum and fall asleep as well. 


In a few hours, the sleeping Treyhorns start growing intertwining root-like tendrils. In a few days, a bark-like outer skin develops.  In a few weeks, a central trunk forms, and the Woodweb starts looking like a large tree. For about ten human years, the Woodweb stays in this form, growing slowly, and producing large quantities of fruit.  These fruits taste delicious to humans and many alien races and generate large profits when traded to other inhabited planets. Oddly, the Treyhorns in their animal-like forms take no interest in these fruits either as food or as items of trade.

About ten years after it emerges, the Woodweb suddenly collapses, the outer skin falls away, and the Gollum and the other Treyhorns reappear in their animal-like forms underneath.  They then wander off in separate directions and resume their existence as individuals.  About ten years later, the Gollum again feels the urge and the cycle begins again.

Even before humans travelled in space, other races discovered the value of the Woodweb fruit and, to acquire it, divided up all the land on Malikakkaya. Individual settlers, wanting the Woodwebs on their land, used bribery, flattery, threats, and even violence on the Gollums and their Rings.  Centuries later, humans arrived on Malikakkaya. 

The Vadres, one of the first alien races to have interacted with humans, are brilliant, funny, and extremely beautiful to human eyes, but not very trustworthy. One wealthy Vadre, Campo-Conde, owns more than 300 acres of land on Malikakkaya. Alex and Brian, humans who recently became settlers on the planet, each separately purchased from Campo-Conde five acres of land carved out of, and adjacent to, the Vadre’s large holding.

General Instructions/Assumptions for Both Problems

i) Assume that it is appropriate and possible for non-Treyhorn settlers to have property rights in Woodwebs and that any property rights in a Woodweb end as soon as the Treyhorns that make up the Woodweb return to their animal-like forms.

ii) Assume that once a Woodweb forms, it cannot be moved without killing it.  Thus, because of rules you’d recognize regarding trespass on private land, as a practical matter,only the owner of the land where the Woodweb is located can gather its fruit.

iii) Assume that Alex and Brian have each sued Campo-Conde for damages in an inter-galactic court with jurisdiction over their disputes and that the court will use the First Possession Animals Cases to resolve the disputes.  

iv) The court is willing to entertain arguments under those cases that a settler can obtain property rights to a Woodweb prior to its formation by obtaining sufficient possession or occupancy over the Treyhorns that will subsequently make up the Woodweb. In such cases, the settler with early property rights might be entitled to damages for lost profits if another settler intervenes and the Woodweb later forms on the intervenor’s land. 

v) The heart of these problems is determining when and whether actions providing some power/control of some but not all of the necessary Treyhorns should be sufficient to create property rights in the future Woodwebs. You might try to use all of the “tools” in the First Possession toolbox above (except mortal wounding).

Problem A: Alex was fascinated by the Treyhorns, quickly learned their language, and became friends with a Gollum who lived nearby.  When the Gollum first felt the urge to transform, Alex agreed to provide lavish food and accommodations for the Gollum and the Treyhorns in its Ring until the transformation.  In return, the Gollum promised that it would dig on Alex’s land.  One day before the Gollum started to dig, but after most of its Ring had arrived, Campo-Conde noticed the Gollum on Alex’s land just across the property line and started asking it riddles. The intrigued Gollum crossed onto Campo-Conde’s land, at which point the Vadre captured it and refused to let it go.  Eventually, the Gollum sent an apology to Alex and began to dig on Campo-Conde’s land where the members of its Ring then joined it. Discuss whether, at the time Campo-Conde enticed the Gollum across the property line, Alex already had acquired property rights to the Woodweb the Treyhorns were about to create by virtue of his agreement with the Gollum.
Problem B: About the same time, a different Gollum began digging on Brian’s parcel without Brian’s knowledge.  Campo-Conde became aware of this and captured all but one of the Trteyhorns in that Gollum’s Ring as they individually crossed the Vadre’s land trying to reach their Gollum.  The Gollum asked Brian for help and Brian asked Campo-Conde to release the members of the Ring so the Gollum could complete the Woodweb it wished to create on Brian’s land .  Campo-Conde refused and threatened to hold the Ring members captive under poor conditions indefinitely. Very unhappily, the Gollum agreed to dig a new hole on Campo-Conde’s land to prevent harm to the members of its Ring. Discuss whether, at the time Brian asked Campo-Conde to release the members of the Ring, Campo-Conde already had acquired property rights to the Woodweb the Treyhorns were about to create by virtue of his possession of all but one of the Treyhorns in the Ring.
 F. SHACK GROUP WRITTEN ASSIGNMENT FROM PROPERTY:  COMMENTS & BEST STUDENT ANSWERS


1. General Comments:

(a) The Golden Rule:  Read Carefully

i) Follow directions. 

· Make sure your arguments are within the parameters of the question I ask. If I ask you to apply particular language from Shack to the hypothetical, confine your response to that language.  Do not refer to other passages in Shack unless you do so to explain the passage you are applying.    Similarly, when I ask you to apply the policy protecting the farmer’s interests, don’t focus on the importance of the MWs’ interests.

· Follow formatting instructions.  Every year a couple of students end up dropping a grade level because of formatting penalties.

ii) Use the facts that I give you.  Some of you made arguments based on “facts” that don’t appear in the fact pattern.  For example, some of you said that T would be harmed because MWs would leave before the strawberry picking was complete.  You need to take into account that the hypo says that AMIT only offers jobs that begin at least a week after the current job is over.

(b) Structuring Arguments

i) Begin your arguments with references to the type of authority the question asks you to use.  If you are supposed to be applying specific language, start with that language.  If you are supposed to be discussing the farmer’s interests, begin with a reference to those interests.  Providing unrelated information is at best taking up more time and space than you need to and may indicate that you are missing the point of the question. 

ii) Don’t simply announce conclusions.  When applying a test or a policy to facts, it is not enough to simply announce the result:  E.g., “Here, AMIT interfered too much with T’s interests” or “AMIT is providing a service the MWs clearly need.”  Instead, explain your position with specific reference to the facts of the hypo.   

iii) Keep focused on the relevant legal standard.  If you begin an argument talking about “practical access”, make sure everything you say is related to practical access.  If you are discussing T’s interests, don’t slide back to practical access.  Make sure that the connections between each point and the subject of the argument are clear.

iv) Complete your argument with a short conclusion incorporating the precise words of the test/rule/policy you began with.   This conclusion should clarify the significance of the argument for the reader.  The repetition of phrases emphasizes that you are arguing that your facts meet the test you laid out at the start.    Finally, your conclusion is much more persuasive after you have laid out all of the steps in the argument, so don’t include it at the beginning (or middle) of the paragraph. Although in a longer document like a memo or brief, you often put your overall conclusion at the start, you usually do not do so for individual arguments you make along the way.  

(c Making Arguments Persuasive

i) Explain why similarities and differences matter.  A good lawyer can find ways in which any two things are similar and ways in which they’re different.   What differentiates a legal argument from merely identifying similarities/differences is a (brief) explanation of why a court should find the similarities/differences important to the legal issue at hand.  Thus, “In Shack, the defendants were paid a salary to help MWs.  Here, although AMIT Reps may receive a salary, they also got a commission for each MW they got to complete a job in Texas.  Thus, unlike the Shack defendants, the AMIT Reps had a financial incentive to push very hard and very often to encourage the MWs to take jobs, even if those jobs were not in the MWs’ best interests.”

ii) Don’t Overstate Your Case.  Hyperbole may be an effective technique in other contexts, but it can hurt you if you employ it in legal arguments.  You often are trying to persuade your reader of something.  A reader who catches you exaggerating may stop believing anything you say.  Here, statements like “Allowing AMIT reps access would destroy the operation of T’s farm” undercut your credibility.  Instead, list specific ways the reps might interfere with the farm and be precise about the extent of the likely interference.
iii) Acknowledge and Address Weaknesses in Your Position:  Even if everything you say in your arguments is accurate, you still can sacrifice credibility if you fail to mention obvious weaknesses.  Identifying these weaknesses and explaining why they aren’t fatal greatly strengthens your argument.  For example, in Argument (c), you need to deal with the fact that the MWs were able to find the job with T without help from AMIT; in argument (d), you need to deal with the fact that the MWs do need to have some job when T’s crop is harvested.  

(d) Common Writing Issues

· Use active voice when you can.

· Make sure any direct quotes from the case are accurate.  Use quote marks for any passage of more than a word or two that you take directly from the case.

· Words like “clearly” and “obviously” add little to an argument.  If your point is clear, it will stand on its own.  If your point isn’t clear, these words won’t fix it.  

· Similarly, phrases like “I would argue” or “I would conclude” generally don’t add anything.  As Nike says, “just do it!”

(v) Model Answers:  In most cases, I choose student answers to use as models from among several good submissions.  I try to pick answers that have different strengths and that illustrate particular arguments I like.  Thus, they are not necessarily the “best” arguments.  I have edited some of them lightly for inclusion in this memo.

(2) Arguments (a) & (b) (Comparison to Shack Defendants)
(a) Formulate an argument that the AMIT representatives are sufficiently similar to the service workers allowed access to the farm in Shack that Trisha should not be able to exclude them.

Student Answer #1: Shack states that a farmer employer has no “right to isolate the migrant worker in any respect significant for the worker’s well-being,” and that since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, “they can be reached only by positive efforts tailored to that end.”  The AMIT representatives in this case are similar to the service workers who were allowed access to the farm in Shack in that they both sought to provide information about opportunities available to the migrant workers.  In Shack, the service worker carried literature about assistance available to a migrant worker under federal statutes.  In this case, the AMIT representatives have come to inform the migrant workers of possible employment opportunities available to them.  In both cases the representatives and the service workers are providing assistance or information that the immigrant workers may have not been aware of had the property owners been able to exercise their right to exclude.  Both parties serve as a means to convey information or assistance that ultimately may affect the migrant workers well-being.  Thus, in light of the holding in Shack and the similarities between the two parties, Trisha should not be able to exclude the AMIT representatives from her farm because if allowed, she would be isolating the migrant workers and depriving them of possible opportunities which could ultimately affect their well-being.

Student Answer #2: Shack states that a farmer-employer has no “rights to isolate the migrant worker in any respect significant for the worker’s well-being.”  AMIT representatives are seeking to provide the migrant workers with information regarding future employment.  Just as the legal information and medical treatment given by the workers in Shack were significant to the migrant workers’ well-being, so too is employment, without which the migrant workers could not survive in this country or provide for their families.  The migrant workers’ opportunities for employment are probably very limited because they speak little or no English, and being a highly disadvantaged class, their need for employment information from AMIT is just as significant to their well-being as the legal and medical services provided by the service workers in Shack.

An underlying policy in Shack is that migrant workers are a “highly disadvantaged segment of our society,” and that in balancing property owners’ rights and the rights of the migrant workers to have access to those that seek to aid them, one must consider that, “the key to that aid is communication…since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, they can be reached only by positive efforts tailored to that end.”  Like the service workers in Shack, AMIT representative are seeking to provide information to the migrant workers of services and opportunities available to them and are able to communicate this information to them in a language that they can understand.  Also, like the aid provided by the service workers in Shack, the migrant workers may not have access to the services provided by AMIT representatives without such positive efforts to reach them, as they are working and residing on a large farm that isolates them from the mainstream of the community.  Thus, because the AMIT representatives make positive efforts to provide information to migrant workers about services and opportunities available to them, communicate this information in languages the migrant workers understand, and provide information that is significant to the migrant workers’ well-being, the AMIT representatives are sufficiently similar to the service workers in Shack, and Trisha should not be able to exclude them from her property.

(b) Formulate an argument that the AMIT representatives are sufficiently different from the service workers allowed access to the farm in Shack that Trisha should be able to exclude them.

Student Answer #1: Shack held that the farmer is entitled to pursue his farming activities without interference, but they saw no legitimate need for a right in the farmer to deny the worker an opportunity for aid available from federal, state, local services, or charitable groups seeking to assist them.  In addition, Shack holds that a landowner may deny access to solicitors or peddlers.  The service workers in Shack came to provide necessary services such as medical and legal advice, whereas the AMIT representatives could be viewed as solicitors seeking to make a profit.  The service workers in Shack worked for non-profit organizations whose paramount concern was the well-being of the migrant workers; one of the service workers had come to provide a valuable health service to a worker while the other came to inform the workers of assistance available to them under federal statutes.  They were providing a form of direct aid with the intent of improving the migrant workers’ well-being.  The AMIT representatives in this case, however, have come to Trisha’s farm to inform the migrant workers of possible future employment opportunities that if completed would result in a commission for the representatives.  Unlike the service workers, the AMIT representatives do not provide a form of direct aid and may have different intentions resulting from their commission based salaries.  The AMIT representatives may also find it in their best interests to glorify the living conditions and salary at these Texas jobs, which in turn could upset the migrant workers, hinder employee production, and interfere with the farmers activities.  Thus, because the AMIT representatives are not providing a form of direct aid and also may not be looking out for the worker’s well-being (potential for coercion because of the commission possibilities), Trisha should be allowed to exercise her right to exclude.

Student Answer #2: The AMIT representatives are sufficiently different from the service workers in Shack that Trisha should be able to exclude them.  AMIT as an organization is much different from SCOPE and CRLS, the organizations in Shack.  SCOPE provided health services and CRLS provided legal services, which can be placed into a category of necessary and fundamental services. AMIT, however, provides employment information, which is not considered to be as immediately or as fundamentally needed as the other services.  Both SCOPE and CRLS are nonprofit organizations funded by tax dollars.  (Here we are assuming that the Office of Economic Opportunity, which supports these organizations, is governmental or state funded organization.)  It is unknown to us at this point whether AMIT is a nonprofit organization but because of it being organized by Texas farmers in need of workers for commercial reasons we are assuming that it is not.  AMIT, and the Texan farmers behind it, have a commercial interest in the migrant workers.  SCOPE and CRLS had no commercial interest in the migrant worker’s labor.  Aside from nonprofit status, AMIT is not a governmental organization like the other two.  The incentive structure is different in the organizations.  In the Shack case, it was not mentioned if or how the aid workers were paid.  In this situation, the workers will receive incentive pay for each worker that they sign.  Because it is not generally the case, and because it would have been a material fact, we are going to assume that the workers in Shack were not on an incentive pay structure, and therefore differ in this aspect from the AMIT representatives.


AMIT’s representatives would affect the farm much differently than the aid workers in Shack.  The aid workers in Shack were invited to the farm to speak with an individual migrant worker.  Conversely, the AMIT representatives were not invited by the migrant workers.  Trisha could experience AMIT might indirectly reduce the labor supply in Harmony and consequently reduce Trisha’s labor supply.  The workers in Shack did not affect the labor market at all.


In Shack, there were two separate aid organizations that were working in cooperation but did not conflict with each other’s missions; however, the AMIT representatives are in direct competition with each other because they have an incentive based pay scale.  This is a significant difference because it could create tension between the aid workers themselves.  It could also negatively affect the migrant workers because the AMIT representatives might not be placing them in an employment situation that is in the migrant worker’s best interests, but instead just signing the migrant workers so that they receive their incentive pay.


(3) Arguments (c) & (d):  (Using Specific Language from Shack)

(c) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should not be able to exclude the AMIT representatives.

Student Answer #1:  Shack specifies that “the employer may … not deprive the migrant worker of practical access to the things he needs.” The service AMIT representatives provide serves to ensure further employment for the workers.  Income is essential to their well-being and is certainly a necessity. The representatives visiting the farm also serve as “practical access” because the workers may not otherwise be informed about upcoming jobs.  It is doubtful that there is easy access to a newspaper or any other way to gather employment information in their language, because farms are usually isolated.  If outreach from placement services is banned, many workers may miss out on jobs that they need in order to survive. Excluding AMIT representatives thereby violates the rule set forth in Shack.

Student Answer #2:  Shack states that “the employer may…not deprive the MW of practical access to things he needs.” The court regarded the services provided by the aid workers in Shack as “significant for the worker’s well-being” and thought to allow the farmer to exclude the parties providing these services would be “unthinkable.” Just as medical and legal services are significant in helping MWs meet their health and legal needs, employment services help MWs meet their economic needs.  

The temporary and seasonal nature of migrant work makes achieving long term economic security difficult.  By helping remove the uncertainty surrounding where MWs will earn their future livelihood, AMIT improves the MWs’ mental well-being along with their economic well-being. Further, the financial security of post-strawberry farm employment
 allows the MWs to allocate less of their income to savings and more of towards food or remittances, which will also improve their physical well-being and that of their families back home.

Also, if Trisha’s farm is like many farms in the United States, its distance from any viable alternative venue for AMIT to distribute its information will make access to the farm necessary to convey the information to the MW’s.  Any attempt to bar AMIT’s access to the farm will essentially be a depravation of practical access to things a MW needs.

(d) Using the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs,” formulate an argument that Trisha should be able to exclude the AMIT representatives.

Student Answer #1:  Shack states that on a farm “the employer may … not deprive the migrant worker of practical access to things he needs.” AMIT representatives want to provide the migrant workers with information regarding future employment opportunities in Texas.  Although it is important for the migrant worker to find a job once his current employment ends, restricting the AMIT representatives does not deprive him of access to job information.  AMIT reps may be helpful in providing opportunities to the migrants; however they are not critical to the migrants’ ability to obtain future employment.  The migrant worker has been able to locate employment in the past and should have good knowledge of different farming communities and an idea of where he could find work.  Also, the migrant workers have access to each other and will learn about different work opportunities from their coworkers. The community of migrant workers should be sufficient in its resources for employment. Although AMIT could prove to be beneficial, it is not necessary for them to come onto the farm, as the workers will not be deprived of practical access to things they need, so Trisha should be able to exclude AMIT from her property.

Student Answer #2: The court in Shack states that “the employer may … not deprive the MW of practical access to things he needs.” Although Trisha does not want the AMIT representatives on her farm, she presumably has no problem allowing the MWs to leave the farm and meet with the group during non-work hours.  If AMIT is capable of transporting workers from all over the country to Texas to work on their farms, they should not have a problem transporting workers off-site for a meeting about employment opportunities. This ability to transport workers long distances, as well as Trisha’s presumed assent to the MWs leaving during non-work hours, should be enough to allow the workers practical access to AMIT’s services.

However, even if AMIT did not have the ability to transport workers to an alternative site, the information AMIT provides may not qualify as a need. In Shack, the court lists what the Economic Opportunity Act (EOA)
 uses to illustrate what “need” means in the context of the section of the Act that funded the aid organizations accused of trespass in Shack.  This list includes, “day care for children, education, health services, improved housing and sanitation, legal advice and representation, and consumer training and counseling.” These services are of a different nature than AMIT’s information regarding potential future employment. When any of the needs listed in the EOA are not met they can result in harms to physical and mental health. However, a MW without the services AMIT provides would endure no such physical or mental harm. AMIT’s service is a luxury; the only consequence of going without it is inconvenience.

(4) Arguments (e) & (f):  (Using Policy Protecting Farmer’s Interests)

(e) Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently small that Trisha should not be able to exclude them.

Student Answer #1:  Shack stated that “the farmer is entitled to pursue his farming activities without interference,” and established certain protections for the farmer to secure his legitimate interests. Any possible interference to Trisha’s farming activities that would occur from allowing the AMIT workers access to her land would either fall under these protections or be of little significance. Under the rule defined by Shack, Trisha would be permitted to identify the AMIT workers and their general purpose and designate the time and place that they may speak to the migrants. These provisions should give Trisha enough control over the situation to alleviate any concerns she may have regarding security. The court also should find no substantial threat to Trisha’s business operation by permitting the AMIT workers access. The AMIT is recruiting workers for jobs that do not coincide with working on Trisha’s farm. Therefore, AMIT access does not threaten losing workers or diminishing productivity during the weeks Trisha employs the workers. The interference with Trisha’s future farming seasons would also be minimal. The pool of migrant labor is always much larger than the number of available jobs. It would be very unlikely that Trisha would be unable to procure migrant workers in the future, or lose any bargaining power she has with them. Thus, Trisha should not have the right to exclude the AMIT workers from coming onto her land to recruit workers.

Student Answer #2:  Shack held that a farmer-employer cannot exclude governmental or charitable organizations that seek to aid migrant workers from his property, but that the farmer is “entitled to pursue his farming activities without interference.” If AMIT is permitted on Trisha’s land, the representatives will only be present for a maximum of several weeks each spring for the duration of the strawberry harvest. The jobs for which AMIT is recruiting all begin at least one week after Trisha’s jobs scheduled to end, so there is little risk of the workers quitting in the middle of the strawberry harvest. Assuming that strawberries are the only crop that Trisha grows, she will not need the workers after the harvest until the following spring, so she will not be affected by the workers relocating to Texas for another migrant job. Additionally, Trisha could easily request that AMIT representatives come after working hours so that AMIT’s presence does not interfere with the work day. These stipulations to AMIT’s presence on Trisha’s property would ensure that AMIT’s activities would not affect her farming activities in any significant way. Therefore she cannot exclude the group.

(f)  Formulate an argument that, if the AMIT representatives are allowed access to her farm, the potential interference with Trisha’s legitimate interests would be sufficiently large that Trisha should be able to exclude them.

 Student Answer #1:  In Shack, the court said that a farmer-employer should be able to “pursue his farming activities without interference” and without the risk of visitors to the workers engaging in “behavior hurtful to others.” Farming may be considered by some to be a 24-hour job. When a pipe bursts in the middle of the night, a worker will certainly be required to fix the pipe before the crops flood. In the case of an impending storm or cold front, workers may be required to work unusual hours to secure vegetation or winterize the crops. Because of the unusual work hours surrounding farm life there may be no specific time that the AMIT representatives can arrive that will not interfere with farming activities. However, assuming that workers work usual hours, if representatives arrive on breaks, they may interrupt worker’s schedules, causing them to miss lunch or valuable rest hours that could, in turn, cause interference with their ability to work on the farm. Because the AMIT representatives are working for commissions based on each worker they sign, it is more likely that their behavior will interrupt farming activities and become hurtful as they may harass workers until they sign up with the AMIT representatives for their next job. Therefore, because the AMIT representatives’ presence may cause substantial interference that could become hurtful to others, under the ruling in Shack, the AMIT representatives should not be allowed to enter.

Student Answer #2:  Trisha has significant interests in ensuring both a sustainable future for her business and the smooth operation of her farm. According to the court in Shack, a property owner is entitled to exclude from her property those who would significantly hurt her interests by disrupting her farming activities. 

Trisha's business could be harmed significantly if her workers were persuaded to take the jobs in Texas. Even though AMIT's representatives provide information only for jobs in Texas that began at least a week after the migrant workers current jobs are expected to end, Trisha’s business depends on a reliable and flexible labor source. Given the, unpredictable nature of the agriculture industry, due to inclement weather, a delayed harvest, or a larger than anticipated crop, Trisha might need her workers to stay longer than initially planned. Whereas normally the workers would be less likely to have other commitments that prohibited them from adjusting to meet Trisha's labor needs, if they made a commitment to AMIT jobs in Texas, Trisha would likely lose their services and  incur additional costs to make up for the loss. Furthermore, Trisha could suffer the following year if the workers' had moved to Texas and found themselves unable to return to Harmony, thereby denying Trisha her traditional labor source. 

Trisha has an interest in ensuring that her workers are focused and able to devote full attention to their jobs during business hours. Even if AMIT representatives provide her migrant workers with information during the workers' free time, in weighing  their decision to accept another job or in preparing to move, Trisha's migrant workers could be distracted, which would result in lost production and harm to Trisha’s livelihood.  Because the activities of the AMIT workers have the potential to disrupt Trisha's farming activities and threaten her interests in her business; Trisha should be able to exclude them from her property. 
�  MAF:  Because “strawberry fields” are not actually “forever.”





�  MAF:  Clever idea to use EOA list, although nothing in Shack suggests that the court intended to adopt it as the standard for what constitutes a “need.”
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