GROUP WRITTEN ASSIGNMENT #3
Due Sunday November 19 @ 7:00 pm

(A) Hypothetical: Spain v. Hanover (Four Quartz in a Galleon): In the 16th and 17th Centuries, the Spanish empire conquered much of what is now Latin America.  The Spanish sent many ships filled with soldiers, priests, engineers and mer​chants, who subjugated many of the New World peoples and shipped much of their considerable wealth back to Europe.  In 1601, the galleon Katerina, owned and operated by the Spanish government, was filled with treasure taken from the Aztec people of Mexico and Guatemala, including many gold and silver coins and four quartz statues of Aztec Gods.  A clerk working for the Spanish government recorded the contents of the Katerina on a list that remained in Mexico.


The Katerina left Mexico, sailing east for Spain.  Almost immediately, it was attacked by an English ship, the H.M.S. James.  After an extensive gun battle, the James with​drew.  The Katerina, leaking badly, sailed off to the north. It eventually sank in the Atlantic, due east of what is now the coast of the state of Georgia.  Those of her crew that survived in longboats were unable to relocate the sunken ship.  However, the list of her contents survived, and the Katerina became one of the legendary lost ships sought by treasure hunters from around the world.  


Over the course of the next several centuries, the govern​ment of Spain changed form, changed hands, and changed some of its possessions several times, but a country called Spain con​tinuously existed on the Iberian peninsula. In 1989, the democratically elected Span​ish government put out a guide entitled “Lost Spanish Treas​ure.”  It contained artists’ renderings of many fabled items created by Incas, Mayas, Aztecs and other New World civiliza​tions, described by Spanish explorers and Conquistadors, and be​lieved lost in shipwrecks.  Among the items described in the guide were the treasures of the Katerina.  The guide an​nounced that Spain still claimed these treasures and that the Spanish government would undertake an extensive search for them soon.  However, shortly thereafter, elections brought the opposition party to power, and the Spanish government did not pursue the treasure hunt.


In 2007, Captain Hanover, a retired American navy officer, started a company to hunt down sunken ships.  He designed and built complicated sonar equipment with shape recognition software that enabled him to locate sunken vessels.  He invested in other equipment that would en​able him to conduct deep sea diving and recovery operations.  In 2015, using the equipment he had designed, Captain Hanover located the Katerina in waters beyond those claimed by the United States.  He sent divers who brought back all the items left in the crumbling remains of the ship.  These included several metal chests (clearly marked with the arms of the Spanish govern​ment) containing gold and silver coins and the four quartz stat​ues.  


The press and social media gave a great deal of attention to Captain Hanover and his discovery of the lost treasure of the Katerina. Subsequently, the Spanish government has claimed ownership of all the treasure.  Assume for purposes of this exercise that no international treaties govern the ownership rights of lost items found on the sea floor and that the shipwreck was not located inside the territorial waters of any nation.  Assume that Spain is the same legal entity today that it was in the 17th Century. 
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 (C) Instructions

(1) For this assignment, follow the General Instructions for Group Written Assignments (IM22-24) as well as the specific instructions provided here. From the list above, determine who you will work with, which student will be coordinator, and which Sub-Assignment you must turn in.

(2) Your assignment is to make arguments like those you will use for Exam Question II.  Here, you will address the usefulness of applying the escaping animals cases by analogy to determine ownership rights in cases like the hypothetical above that involve recovery of sunken treasure located in international waters.  For this purpose (as for the final exam), the escaping animals cases include the cases in Unit IB as well as the relevant whaling cases.  

(3) You should assume that, under the escaping animals cases:

· The owner of the goods in the ship at the time of sinking (Spain in this hypothetical) would be treated as the “original owner.”  

· Whoever recovers the goods from the sunken ship (Captain Hanover in this hypothetical) would be treated as the “finder”. 

(4) In Unit Two, we have learned about three approaches to evaluating the use of arguments by analogy.  Each Sub-Assignment requires students to use one of the three approaches.  As with the prior written assignments, your team will only submit one Sub-Assignment, but I strongly suggest you try to do the others on your own.

(5) To prepare for this assignment, your team should work through the analysis you would do for Exam Question I, applying the escaping animals cases to the Fact Pattern to make arguments about who should have property rights to the items recovered from the Katerina. You should recognize that (as would be true for any Question I), there are strong arguments for each party. Although I think you must do the Question I  analysis to complete the assignment successfully, you should not include this work in your written submission. 

(6) Your team’s work-product will consist of one integrated document containing a list of arguments numbered to correspond to the list of subjects provided below for your Sub-Assignment.  Do not repeat the language I have provided describing the subjects of the arguments as headings; simply make the arguments.
(7) Your group may find it helpful to have an initial discussion to formulate the first four arguments and assign drafters for them, then to later discuss the tie-beaker argument after the others are relatively complete.  You also may find it helpful to set deadlines for circulating drafts so each of you has a chance to comment on the other students’ work.  

(8) I have used variations of this assignment for many years.  Although some of this year’s facts are new, much of the sense of the hypothetical remains unchanged.  Thus, if you happen to come across the work of prior students or a my comments/best answers from prior years, do not look at them.  References in your work to facts from prior versions of the hypothetical will be treated as presumptive honor code violations. Similarly, until your team coordinator has submitted your work-product, do not discuss the substance of the assignment with other students in Section B aside from your teammates.

(D) “Sub-Assignment 3A”:  Arguments Based in Factual Comparisons

(1) & (2):  Choose two factual similarities between the general types of situations addressed in the escaping animals cases and the circumstances involving recovery of sunken treasure in international waters. For each:

· First, clearly and concisely describe the similarity you have identified.

· Then concisely explain why it suggests that the escaping animals cases would be useful for deciding disputes about the recovery of sunken treasure.  Try not to choose similarities where the explanation for the first significantly overlaps the explanation for the second.

(3) & (4):  Choose two factual differences between the general types of situations addressed in the escaping animals cases and the circumstances involving recovery of sunken treasure in international waters. For each:

· First, clearly and concisely describe the difference you have identified.

· Then concisely explain why it suggests that the escaping animals cases might not be useful for deciding disputes about the recovery of sunken treasure. Try not to choose differences where the explanation for the first significantly overlaps the explanation for the second.

(5) Discuss which pair of arguments (1+2 or 3+4) you think is stronger (and why).  If your team disagrees on this issue, concisely describe the different positions team members have taken. (“Two/Three of us believe ….  The other student(s) believe(s) …”).  You may find it helpful to review the guidelines for tie-breaker arguments found in the instructions for GWA#1.
(E) “Sub-Assignment 3B”: Arguments Based in Usefulness of Doctrine:  For this sub-assignment, you may choose among the following factors as subjects for your arguments:

· Abandonment/Pursuit

· Return to Natural Liberty 

· Taming

· Marking/Finder’s Knowledge

· Time

· Distance

· Rewarding & Protecting Investment, Labor, and Industry

(1) & (2) Choose two of the factors listed and, for each, first put the name of the factor in bold as a heading, then concisely explain why it would be useful to help resolve disputes about the recovery of sunken treasure in international waters.  Try not to choose factors where the explanation for the first significantly overlaps the explanation for the second.

(3) & (4) Choose two of the factors listed and, for each, first put the name of the factor in bold as a heading, then concisely explain why it probably would not be useful to help resolve disputes about the recovery of sunken treasure in international waters.  Try not to choose factors where the explanation for the first significantly overlaps the explanation for the second.

(5) Based on the arguments you have made, discuss whether, on balance, the escaping animals cases are a reasonably useful set of tools to help resolve disputes about the recovery of sunken treasure in international waters. You might consider the relative strength of the earlier arguments and/or the relative importance of the factors you’ve discussed.  If your team disagrees on this issue, concisely describe the different positions team members have taken. (“Two/Three of us believe ….  The other student(s) believe(s) …”)  You may find it helpful to review the guidelines for tie-breaker arguments found in the instructions for GWA#1.
(F) “Sub-Assignment 3C”:  Arguments Based in Comparisons to an  Alternative Approach to Determining Rights for Sunken Treasure: 
(1) As the basis of all the comparisons you will make in the arguments below, choose one of the following two alternative approaches to resolving disputes about the recovery of sunken treasure in international waters.  Include the name of the alternative (but not its description) as the first numbered item in your submission.
· “Modified Salvage”:  The original owner receives the sunken treasure after paying the finder a salvage fee consisting of the cost of recovering the treasure plus 15% of the present market value of the treasure.

· “Statute of Limitations”:  The original owner loses all property rights to sunken treasure in international waters that has been out of that owner’s control for more than 50 years.

(2) & (3) Concisely describe two ways in which the escaping animals cases would be preferable to your alternative as a method of resolving disputes about the recovery of sunken treasure in international waters.  Try to choose points for these two arguments that do not substantially overlap.

(4) & (5) Concisely describe two ways in which the escaping animals cases would not be preferable to your alternative as a method of resolving disputes about the recovery of sunken treasure in international waters.  Try to choose points for these two arguments that do not substantially overlap.

(6) Based on the arguments you have made, discuss whether, on balance, the escaping animals cases are a better set of tools to help resolve disputes about the recovery of sunken treasure in international waters than your alternative. If your team disagrees on this issue, concisely describe the different positions team members have taken. (“Two/Three of us believe ….  The other student(s) believe(s) …”) You may find it helpful to review the guidelines for tie-breaker arguments found in the instructions for GWA#1.

