Group Written Assignment #3: Comments & Best Student Answers
Based on Submissions from Prior Years
I.  Prior Version of Assignment
A. Prior Hypothetical:  During the 16th and 17th Centuries, the Spanish empire conquered much of what is now Latin America.  The Spanish sent many ships filled with soldiers, priests, engineers and mer​chants.  They subjugated many of the peoples living in the New World and shipped much of their considerable wealth back to Europe.  In 1584, the galleon Santa Barbara, owned and operated by the Spanish government, was filled with treasure taken from the Aztec people of Mexico, including many gold coins and four quartz statues of Aztec Gods (there always are four quartz in a galleon).  A clerk working for the Spanish government recorded all the contents of the Santa Barbara on a list which remained in Mexico.


The Santa Barbara left Mexico, sailing east for Spain.  Almost immediately, it was attacked by an English ship, the H.M.S. Caddy.  After an extensive gun battle, the Caddy  with​drew.  The Santa Barbara, leaking badly, sailed off to the north, but eventually sank in the Atlantic, not far from the coast of what is now Florida.  Those of her crew that survived in longboats were unable to relocate the sunken ship.  However, the list of her contents survived, and the Santa Barbara became one of the legendary lost ships sought by treasure hunters from around the world.  


Over the course of the next several centuries, the govern​ment of Spain changed form, changed hands, and changed some of its possessions several times, but a country called Spain con​tinuously existed on the Iberian peninsula.  In 1973, the Span​ish government put out a guide entitled “Lost Spanish Treas​ure.”  It contained artists’ renderings of many fabled items created by Incas, Mayas, Aztecs and other New World civiliza​tions, described by Spanish explorers and Conquistadors, and be​lieved lost in shipwrecks.  Among the items described in the guide were the treasures of the Santa Barbara.  The guide an​nounced that Spain still claimed these treasures and that the government would undertake an extensive search for them soon.  However, shortly thereafter, General Franco, de facto ruler of Spain, died.  The new Spanish government did not pursue the treasure hunt.


In 1978, Captain Arango, a retired American navy officer, started a company to hunt down sunken ships.  He designed and built complicated sonar equipment that enabled him to locate sunken vessels.  He invested in other equipment that would en​able him to conduct deep sea diving and recovery operations.  In 1980, using his sonar, Captain Arango located the Santa Barbara in waters beyond those claimed by the United States.  He sent divers who brought back all the remaining items left in the crumbling remains of the ship.  These included several metal chests, clearly marked with the arms of the Spanish govern​ment, containing gold and silver coins and the four quartz stat​ues.  


The press gave a great deal of coverage to Captain Arango’s discovery of lost treasure.  Subsequently, the Spanish government has claimed ownership of all the treasure.  You may assume for purposes of this exercise that no international treaties govern the ownership rights of lost items found on the sea floor and that the shipwreck was not located inside the territorial waters of any nation. 
B. Changes to Assignment:  If you compare your hypothetical to the one above, you’ll see that the changes are generally cosmetic.  I added the final sentence to the 2016-17 version to try to discourage arguments based in the changes in the form of the Spanish government.  Also, in prior versions, students doing Sub-Assignment 3C had to create their own alternative (see below).
II.  Comments on Overall Assignment

A.  Common Concerns about Scope of ACs:

1.  Ratione Soli: Treat as part of 1st Possession ACs.  Remember that it only applies to unowned animals.

2. Pierson Dissent: In Q1, can use ideas that are not inconsistent with the majority.  In Q2, can suggest that more lenient version of 1st in Time might be preferable to majority view.

3. Custom:  Address in Q1 where called for.  Don’t treat as part of ACs or as an alternative for purposes of Q2.  Remember that the content of the customs approved in Swift and Ghen is not precedent for anything.

4. Salvage: Treat salvage as a possible alternative in escape cases.  You should not treat it as part of the ACs because the whaling cases never actually employ it and we have no evidence of it ever being used for animals.
B. Sense of Task (Assignment #3 and Exam Question II): 

1. Exam Question I (XQ1) v. Exam Question II (XQ2) Generally:  Your task on XQ1 will be to discuss which of the parties in the fact pattern is entitled to the property in question.  The midterm and Assignments I and II all provide examples of this task.  Much of your time will be spent applying legal tests and policies to the facts of the problem.  

By contrast, your task on XQ2 is to discuss whether the animals cases provide a good method for resolving problems like the one in the fact pattern.  Your time should be spent making arguments similar to those you were asked to do for this assignment.  Much of your time will be spent discussing why the legal tests and policies are (or are not) appropriate tools to resolve the kinds of disputes illustrated in the fact pattern.  
In doing XQ2, you occasionally may want to discuss how one of the rules might apply to the facts of the problem to demonstrate whether the rule works well in that context. However, you will not receive credit on XQ2 for arguments appropriate to XQ1.  Warning signs that your XQ2 argument is drifting dangerously into XQ1 include:
· Arguments about which party would win in the fact pattern.

· Putting arguments in the mouths of one of the parties (“Arango would argue…”) as opposed to a category of possible parties (“Modern treasure-hunters would argue …”)

· Detailed discussion of the facts from the fact pattern or of one of the ACs.

2.  Work with ACs as a Group & Cases Raised by New Situation as a Group: Your overall mission is to assess the usefulness of one of the ACs toolboxes (1st poss. or escape) to address problems like the one in the fact pattern, meaning here, sunken treasure cases generally.  That means your overall analysis needs to include:
· References to the range of arguably relevant situations and principles addressed byb the animals case, not just a single case or one or two factors.

· Consideration of a range of possible cases that might arise in the new situation.  Here, sunken treasure cases might include, e.g., more recent shipwrecks, less well-catalogued goods, treasure that is easier to access, etc.
3.  Should v. Could:  You know from doing XQ1 that you could use the ACs to address the new situation.  Your mission in XQ2 is to discuss whether it would be a good idea to do so.  Thus, frame your arguments in terms of should or should not.  Relatedly, it is not helpful to frame arguments in terms of could not. With some creativity, you could apply almost any aspect of the ACs to almost any situation. The question again is should you?  Don’t tell me the new situation “isn’t comparable to” the ACs.  Good lawyers can compare anything. The question is, “Is the comparison useful?”
4. Significance of Different Sub-Assignments:   I divided this assignment into the three sub-assignments to map the three forms of argument we’ve used for addressing arguments by analogy.  Perhaps because you are most familiar with the legal factors, many students used most of their arguments to discuss the strengths or weaknesses of one of the escape factors even if assigned 3A or 3C. Doing this was problematic because of the failure to read carefully and follow directions.  It also suggested that you hadn’t thought carefully about the differences between the three approaches.  Here is a brief overview of how to think about the three types of approaches when working on XQ2:
· Factual comparisons (3A) and evaluating factors (3B) are both approaches to assessing how well the ACs work for the new situation.  They often substantially overlap because 3A essentially asks, “How well does the job fit the tools?” and 3B essentially asks, “How well do the tools fit the job?”  However, I think you should try to at least think about every problem from both of these angles, because:
· If you only look at the factors, you may miss substantial factual differences that might be important to the way the new situation should be addressed, such as the historic/cultural significance of sunken treasure or the non-degradability of “wild” oil and gas.

· If you only look at factual comparisons, you may miss problems with the actual application of the legal rules & factors.  E.g., sunken treasure situations involve significant labor and supporting industries as was true for fur foxes and whales.  However, the ACs generally reward/protect only the labor and industry of the OO,  not that of an industrious finder like Arango.  Moreover, they don’t address how to compare the labor of the OO to the labor of the F.  Looking at how the ACs use this factor should reveal these problems.

· Alternatives (3C): Having assessed the strengths and weaknesses of using the ACs in the new situation, you then want to see if anything better is available.  Even if the ACs are a good tool, an alternative may be better. Conversely, even if the ACs are not a very good tool, every alternative may be worse. To try to determine which approach is better, you should assess the strengths and weakness of plausible alternatives by comparing them to the entire ACs toolbox (not just to individual factors).

5. Special Concerns re Tie-Breaker Arguments
(a) Weigh Earlier Arguments:  The instructions said to weigh the pro arguments against the cons.  Relatively few of you did that. You should, for two important reasons.  First, you should always try to follow directions.  Second, on exams, you get a lot of credit when you do more than simply make the most obvious argument for each side.  The ability to discuss which of two pretty good arguments might be the best is a large part of what separates the top exams from those in the middle of the class.

(b) Defend Your Conclusions with Additional Ideas:  Your tie-breakers often contained unsupported conclusions.  When you compare two positions, you need to explain why you think one is stronger than the other.  Simply repeating the positions and announcing the winner gets you no credit.  Instead, use new points to explain why one side might be considered stronger.  This is also an exam skill.  A conclusion to an exam question simply summarizing earlier points adds nothing. A conclusion that brings new ideas to bear to resolve earlier disputes easrns you additional credit.
C. Strengthening Your Arguments

1.  Do One Thing at a Time & Do It Just Once:  Quite a few student arguments raised concerns of this type, which might in turn cause you problems on your exam answers.  

a. Shifting Subjects in Mid-Paragraph:  If the stated topic of your argument is the usefulness of the labor factor, you are not doing your task properly if you gently morph into a discussion of marking or time. On an exam, I have trouble following this kind of shift in your argument and the shift almost always means you are not discussing either the starting or the ending topic as thoroughly as you could.

b. Overlapping Topics:  I asked you to choose subjects for your arguments that did not rely on overlapping points, but some of you, e.g., talked about both NL and taming not being useful because treasure is not alive and has no will. Here, you lost points for failing to follow directions.  On an exam, you would be wasting time to make the same set of arguments in two places.  Ideally, you should arrange your answer so that overlapping points are made together, but you can always cross-reference to an earlier part of the discussion to avoid repetition.
c. Multiple Arguments Under One Heading:  Some students provided more than one argument or topic within one of their numbered submissions.  In 3B, some students talked about time and distance as though they were one topic even though I had listed them separately. In 3C, some students provided two or three distinct arguments within one numbered submission.  Here, you lost a little bit of credit for failing to follow directions.  On an exam, doing more than I’ve asked you to do will cost you both points and time.  If I give you limiting instructions, please abide by them.
2. Defend/Support/Explain (Because, Because, Because…):  Many students spent too much time describing a factual similarity or difference in great detail (3A) or explaining the operation of one of the factors at great length (3B).  Unless you think that your premise is very uncertain, describe it quickly and get to the meat of the argument, which is why it shows the ACs are or are not useful. The significance of your premise always needs serious defense or explanation.  As a result, the most important parts of your response to Question II mostly should begin with “because”:

· This fact is significant to the animals cases because ….  
· This rule will not work well because….  
· Rewarding labor in sunken treasure cases is important because….  
· This rule will create a lot of uncertainty because …, which is particularly harmful in the context of sunken treasure cases because ….  

In addition, you can improve your arguments by providing reasons for your reasons:  

Finder’s knowledge should not be used to decide sunken treasure cases because the original owners would always win because every finder of sunken treasure should know that it once was owned by someone else because it doesn’t appear spontaneously or grow in the sea bed.  It would be bad for original owners always to win because that would insufficiently reward the finders’ labor, which would discourage potential finders.  This would be bad because we should get sunken treasure to the surface as soon as possible because it often has educational and historical value that can’t be tapped in the sea and that will be lost completely if it stays in the ocean until the salt water corrodes it.

3. Include and Address Counter-Arguments: Even when you are supposed to be arguing for a particular side (as in the non-tiebreaker arguments here or in one of the opinions in XQ3), you can improve your analysis by noting counter-arguments and addressing them.  Thus, if you were arguing that a particular factor like NL should not be used, you still might say something like:

You could say that, by definition, the ocean floor is “NL” for sunken treasure, and that once something falls to the ocean floor without immediate pursuit, it becomes available to the first finder.  However, this seems too much of a stretch because the treasure doesn’t originate on the ocean floor or any place like it and because, unlike animals in natural liberty, any observer would be able to tell just be seeing it on the ocean floor that it had a prior owner.  

4. Use Your Sources Accurately:  Some of your papers contained incorrect information regarding the cases you used.  Be careful that you are quite sure about the facts, holding, and key reasoning of each case we read.  I tally this kind of error when I am grading and count them against you if you make a significant number.  Two common examples:

(a) Mullett noted the Blackstone rule that gives abandoned animals to the F and that the defendant claimed that Mullett had abandoned the sea lion. However, it did not rule on that claim.  Thus, it is incorrect to say that Mullett held or found that the sea lion had been abandoned. Similarly, it is possible to distinguish Mullett from Albers and Kesler because the time and distance involved were much greater in Mullett.  However, Mullett never says anything at all about time or distance having legal significance.  Thus, you shouldn’t say that time or distance were part of the holding or the rationale of Mullett.

(b) One of the many facts listed as relevant in Manning is that the canary escaped once and returned.  However, the court nowhere mentions the concept of AR nor does it single out the return as more important than any other fact in the problem.  Indeed, given the examples it discusses, issues like labor and finder’s knowledge seem more important.  Thus, you cannot say that the court returned the canary to the owner because of AR, or that it held or even stated that AR was an important factor.  At most, you can say that it seems to be one of the factors the court considered and that Albers reads Manning (I think without much support) as resting on that factor.

5.  Simplify Your Writing:  Many of your answers were difficult to understand because they included lengthy uncommon words, legalistic phrases and complex sentence structure.  You don’t impress me with phrases taken directly from the reading but used out of context in a way that suggests you don’t understand them.  

Good writing is easy to understand.  Develop a reader-friendly style.  Use short simple sentences.  Use active voice.  Don’t use words unless you are sure of their meaning.  This is particularly important for exam writing. You will have no opportunity to explain yourself if I can’t follow your reasoning.  I will spend only a limited time puzzling over the meaning of obscure sentences before I will move on without giving you credit for what might have been a very good idea.

III. Sub-Assignment 3A:  Factual Comparisons
A. Comments:
1. Facts v. Legal Tests:   The most common error in this section was that students focused their arguments around one of the legal tests and not around facts.  A factual similarity or difference is one that you could have recognized before you went to law school.  Animals move; treasure doesn’t.  Most animals are worth a lot less than a chest of gold.  Most animals do not have historical value.

This kind of argument is on the right track if it begins with a statement describing a fact about animals or the animals cases and comparing it to a fact about sunken treasure.  If you begin with a legal test, you are off track. If you are applying a legal test to the facts, you are off-track.  If you are describing the legal consequence of a fact or facts, that is a legal test.
You can use many of the legal tests as a basis for identifying factual similarities or differences. E.g.:

· Like animals, XXX can be marked in a way that identifies the OO.

· Unlike animals, XXX cannot be pursued easily once it escapes.

However, you should practice identifying some similarities and differences that are not simply variations on the legal factors.

2. Use Facts Common to a Group of Cases:  Some of you compared the facts of one of the animals cases to the facts of the hypo.  That kind of argument belongs in XQ1.  Here, you should compare a fact that is common to a group of animals cases (animals move around) with a fact that would be typical of sunken treasure cases (most valuable treasure is too heavy to float and so doesn’t move around).  Because you are trying to determine whether a set of rules designed to deal with a large group of cases about animals should apply to sunken treasure cases, the facts that matter are those that are typical of many animals cases or many sunken treasure cases.

3. Look for Interests Not Addressed in Course Materials:  Keep an eye out for concerns that are very different from any we’ve discussed.  These are obvious sources of this type of argument.  Sunken treasure has historical and cultural significance not discussed in the ACs. Also, the fact pattern suggests possible claims by indigenous peoples that precede those of the OO.  You can earn substantial points by discussing whether the animals cases are appropriate for dealing with these very different kinds of concerns.
B. Best Student Arguments: Sub-Assignment 3A 

1. Factual Similarities (3A1-2)

(a) Best 2012 Similarity: Animals and treasure both can travel great distances.  Animals often escape. They are capable of separating themselves from their owners by great distances.  They can also be gone for large amounts of time, if not forever. If an animal is found in close proximity to its original owner a few days after it disappears, this strengthens the original owner’s claim. However, if the animal is gone for a long period of time and has traveled a great distance, the owner’s claims are significantly weakened. This holds true for sunken treasure. These goods are often found thousands of miles from both their place of origin and their final destination. Further, due to recent advances in the ability to recover treasure, goods can even be salvaged after large amounts of time have passed. The question posed in animal cases is whether the time and distance between original owner and escaped animal is so large that the original owner forfeited his interest. The large amounts of both time and distance of recovered sunken treasure would call into question the claims of the original owner. 

· Fajer Comments: Solid
· Sense of Task:  Pretty Solid.   Need to be clear that showing that one or two ACs factors could apply is insufficient defense that they should.

· Substantive Argument:  Pretty Solid


Fact Comparison Chosen:  Solid idea

Defense of Importance:  You do a solid job explaining how time and distance apply in ACs.  You suggest they could apply to treasure in the same way, although might be a little more explicit how that would play out.  No defense of necessary point that it would be a good idea to use time and distance in the same way for treasure (e.g., might not want time to count against OO for treasure that isn’t decaying)

(b) Second Best 2012 Similarity: Difficult for original owner to find the property once it “escapes.” The escaping animals cases would be useful for deciding disputes about the recovery of sunken treasure because when a whale drifts off in the ocean or a live animal runs away from the owner, the chance the original owner will find the property is low, unless the owner is in close pursuit. Similarly, when the ship “escaped” below the surface of the water and the crew could not locate the ship soon after the “escape,” the probability that Spain would find the treasure was significantly low. Both situations raise common issues about the amount of effort the original owner put in to find the escaped property (i.e. time and distance from escape and abandonment) and what the finder should be expected to know about the origin of the property (i.e. markings and finder’s knowledge). The escaping animals cases are good tools to resolve those issues.

· Fajer Comments: Pretty Solid
· Sense of Task:  Pretty Solid, but no attempt to talk about sunken treasure cases generally.  
· Substantive Argument:  Pretty Good


Fact Comparison Chosen:  Good idea clearly described.

Defense of Importance:  Idea behind list of relevant issues is good as are choices, but need more defense as to their relevance and as to their tie to your fact

(c) Best Similarity from a Prior Year: Animals may be distinguished by markings that occur naturally as blemishes, coloring, or deformities.  Markings can also be man-made or artificial E.g., Albers, Manning, Taber, and Bartlett.  Similarly, the Spanish coat of arms on the chests containing the treasure and the royal emblems stamped on the gold and silver coins found within the chests are manmade markings, made by the Spanish government.  The placard bearing the name Santa Barbara is like a tattoo identifying the remains of the ship in which the treasure was found.

This similarity is significant where an animal or item has social or economic value.  Markings indicate that an owner has expended useful labor to develop the value of the animal or item by taming, Manning, breeding, Albers, or for the processing of products for human use, Taber.  Where an animal or item has “escaped” the power and control of the original owner, markings put the finder on notice that a claim has been established.  In addition to protecting useful labor of the owner, we don’t want to punish the original owner for uncontrollable events or accidents such as an animal escaping into the night, or the current carrying an anchored whale, or losing a ship full of treasure in a violent storm where retrieval is either impossible or economically unfeasible to the owner. 

Although finders may argue they have expended labor, we want to make a distinction between useful labor where an owner “gives” or increases an item’s value, and misdirected labor where a finder “takes” an item thereby depriving another the rightful benefit of its value.  The treasure, the boxes in which it was contained, and the ship carrying all were sufficiently marked, therefore, the animal cases are useful tools in resolving the issue of ownership and preventing unjust enrichment.

· Fajer Comments: This is a very nicely laid out discussion of a useful similarity.  The answer first sets out the similarity, then uses labor theory to explain why the importance of the fact is similar in both contexts, and then nicely addresses a good counter-argument. However, the argumernt is a little too tied to the facts of this particular sunken treasure dispute. 

(d) Second Best Similarity from a Prior Year: The lost property was contained in chests identified with the arms of the Spanish government, the original owner.  Similarly in the animals cases, much of the lost property was identified by the original owner.  The ability to identify lost property is a significant factor in determining the ownership of an escaped animal.   See Manning, Albers, Taber, Swift.  Many of the animal cases found that identification of lost property serves as notice of ownership.  There is little difference between a marking on an animal versus a marking on a chest because both can serve as notice of prior ownership.  

The doctrine of marking equally protects the owner and finder.  The finder has an argument that the marking on the chest was not clear and gave no notice prior to being found.  Mullett.  The owner has an argument that the custom of the time was to mark the chest to give notice of ownership. Taber.  The owner can also argue that the chest is like an “elephant in a cornfield” because it is so unique and that the original owner retains property rights.  Kesler.  The animals cases apply additional factors to determine the significance of marking in light of those other factors.  However, the marking of the chest is similar to many of the animal cases and application of the doctrine of marking provides a fair tool in resolving issues of lost property. 

· Fajer Comments: This is a slightly different marking argument.  I like it because it points out the subtleties of marking doctrine and ways that the finder can use them.  It is a little too focused on the legal test and not quite enough on the factual similarity for this heading. The argumernt is also a little too tied to the facts of this particular sunken treasure dispute. 

2. Factual Differences (3A3-4)

(a) Best 2012 Difference: The method of retrieval in the escaping animals cases also differs from that of the recovery of sunken treasure in international waters cases. In the escape cases, the animals were found on the surface of the earth or ocean, but in the sunken treasure fact pattern, the treasure was found in a sunken ship on the ocean floor. This fact requires a different, more thorough means of searching and capturing. 

In the sunken treasure case, the fact that the treasure is at the bottom of the ocean presents an extra obstacle for original owners and finders to overcome. This obstacle could greatly affect their ability to efficiently search for the lost items.  In the escaping animals cases, the animals in question were on land or on the surface of the ocean, making it much easier for eventual capture compared to the alternative. The animals tended to cross the paths of the finders, who then took possession of them. In the sunken treasure case, it is more likely that the original owner or finder would need to have very specialized equipment and divers in order to get the treasure, which has not been true of the animal cases [MAF: except perhaps the whalers.]  The finder in this case also had invested a lot of time and effort into looking for the treasure and that should be taken into consideration. These differing methods of retrieval suggest the escape case would not be useful in sunken treasure cases.

· Fajer Comments: Solid
· Sense of Task:  Generally solid, except really no sense of discussing all sunken treasure disputes;
· Substantive Argument:  Solid.

Fact Comparison Chosen:  Good idea and solid points made describing.  Good noting this requires big investment from F as well as OO

Defense of Importance:  Good idea that ACs don’t explicitly reward F and that you think F should be rewarded here, but could make the point more clearly.  Answer suggests you think there are other aspects of ACs that won’t work b/c of this difference; need to spell out what they are and explain difficulties.

· Presentation:  Wordy in places; some passive voice and awkard phrasing.

(b) Additional 2012 Difference Argument: The time frame of the escaping animals cases differs greatly from that of the recovery of sunken treasure in international waters cases. In the animal cases, the time between escape and finding was relatively short with the longest case being Mullet. In Mullet the sea lion was missing for one year.  Conversely, in the sunken treasure fact pattern, the time between the “escape” of the treasure and its finding was 389 years. 


The amount of time between the original owner’s loss and the finder’s acquisition was considered an important factor in determining ownership rights in the animal cases because in those cases, an extremely long period suggests abandonment by the original owner. In sunken treasure disputes that is not necessarily the case. Not only is the treasure likely to be at the bottom of the ocean. This could make the treasure very hard to find, even with specialized equipment. Time also complicates issues between the two because the equipment used to find this treasure was not available in the past making it very unlikely to find. Thus, finding the treasure in the past may have taken an abnormally long time, which should not necessarily disfavor the original owner. 

· Fajer Comments: Pretty Solid
· Sense of Task;  Generally solid; too much focus on facts of hypo (v. all treasure cases).

· Substantive Argument.  Pretty good.  Could defend/explain key points more

Fact Comparison Chosen:  Solid choice.  Within ACs, need to be clear about difference betw when F finds animal and when OO discovers it.  For this purpose, doesn’t matter because latter is always longer than former or there’d be no case.  Might explain a bit how time difference affects facts of cases (e.g., animals decay).
Defense of Importance: Good to make thrust of argument that time difference means legal analysis from ACs will disfavor one party too much.  Solid reasons we shouldn’t necessarily count time ag. OO.  Might consider that court using ACs might simply apply abandonment in way that takes into account your concerns.  Might defend more that OO should retain claim after 400 years regardless of these problems.

· Accuracy:  Minor Point: Time is used in ACs for other purposes than to show abandonment (and indeed none of the cases we read used time in this way)

(c) Additional 2012 Difference Argument:  In many ways, a treasure is a created object. Raw materials are taken and forged into coins and statutes, and appropriation occurs with creation, rather than discovery. An animal is different, and the owner appropriates it when she discovers and captures the animal.  While an animal existed prior to appropriation, a treasure did not, because coming into existence and appropriation occurred at the same time. This matters because animal cases pose the question of whether the escaped animal has returned to its natural liberty, defined as its state prior to appropriation.  We cannot ask what a treasure's natural liberty is, because it never existed un-owned.  Accordingly, asking whether a treasure has returned to its natural liberty does not further the question of ownership.

· Fajer Comments: Pretty Solid
· Sense of Task:  Pretty Good but not sufficient to suggest that one factor doesn’t work well; need to defend that without it, ACs don’t work well either.

· Substantive Argument. Pretty Good.

Fact Comparison Chosen:  Nice ideas re nature of treasure and difference between capture and creation as methods of obtaining ownership. Helpful to recognize line isn’t as clear as you suggest. Can buy or steal both treasure and animals.  If you steal raw materials, doesn’t make them yours if you create with them.  On the other hand, you can breed your animals and babies are yours w/o new capture.  Plus fox in Albers was born in captivity, not captured.

Defense of Importance: A little uneven.  You are relying on idea of NL as back to pre-owned state.  However, cases don’t really support that, especially as Mullett rejects habitat as meaning of NL.  Want to leave open for consideration more abstract versions of what metaphor could be.  Even if we accept treasure can’t go to NL, still need to discuss whether ACs will work without it.

· Accuracy: No case defines NL this way; use legal language or equivalent.

(d) Best Difference from a Prior Year: Animals are living things that can think and move as the please, except if they are owned or controlled by humans or, perhaps, another animal.  Further, animals can live without humans.  They can feed and take care of themselves, and can reproduce.  In contrast, the treasure items are inanimate objects.  They are not capable of making decisions for themselves, nor can they move by themselves.  Inanimate objects do not have to be owned or taken care of.  In the hypothetical, the treasure could remain at the bottom of the ocean forever.  It does not have to be retrieved by anyone. [The relevance of a few of these points could be made clearer.]

The difference between animals and inanimate objects is significant because it makes two of the legal tests in the animals cases irrelevant.  Natural liberty will not apply to the hypothetical.  An inanimate object cannot provide for itself because there is nothing to provide.  Further, it cannot follow its natural inclination because this concept does not exist for inanimate objects.  The second legal test that cannot apply is animus revertendi.  An inanimate object does not have “will” and, therefore, does not have a will to return to its owner.

Natural liberty and animus revertendi are both important legal tests in the animal cases,  particularly in Manning, Mullett, and Kesler.  Because these significant legal tests can only be used with living things and that the treasure is not a living thing, we will not be able to use a significant part of the animal cases, and therefore, they should not be used. 

· Fajer Comments: This is a very nicely laid out discussion of a very basic difference.  The answer first sets out the difference clearly, then explains that it makes two tests unusable, then argues that the tests are too important to ignore.

(e) Second Best Difference from a Prior Year: The period of time in which the animals were deemed to have escaped, or otherwise were not under the power and control of the original owners, was short.  With the exception of Mullett, in which the sea lion wasn’t found for a year, the time in which the animals were “escaped” ranged from a few hours, Albers, to a few days, Manning.  This is extremely short compared to almost 400 years, from 1584 when the treasure “escaped” from the Spanish government to 1980 when Arango found the wreck.

In the animal cases, the escapes were fresh in the minds of the original owners who were either in pursuit or had relinquished pursuit due to extraordinary circumstances beyond their control. Albers. Taber. The argument for ownership is much stronger where the original owner is making an obvious attempt to recapture or recover his property immediately following the escape and where the likelihood of recapture is strong. Liesner.  This is because the longer an animal is “escaped” the more likely it is to return to its natural liberty or wild state.  Once reverted and free of control, the animal may become indistinguishable as personal property and any investment by the original owner is foregone.  Thus at some point under the animal cases, more than enough time will pass for an animal to return to its natural liberty.  

However, this should not apply the treasure case because the treasure is an organic substance that cannot return to its natural liberty or “follow the bent of its natural inclination.”  Other than minimal chemical decomposition from years of immersion in salt water, the treasure has not changed and has not moved from the same general location for over 400 years (allowances made for currents and shifting sands).  Thus, no need to say property rights are lost

Finders may argue that we should reward a finder who expends labor to capture an escaped animal that has been “escaped” for a significant period of time.  This is because an animal has a limited lifespan and therefore declining value However, the gold, silver, and quartz have a fairly unlimited shelf life and therefore retain, or in this case increase, in value over time due to their rarity and historical significance.  The treasure could have remained on the seafloor for another 400 years without detriment and so there would be no social or economic need or harm in not recovering it.  Thus, no strong need to reward the finder who collects it.

Thus, we should not reward finders where the treasure has (1) remained virtually unchanged (no return to natural liberty); and (2) has remained in the same general location (not “followed the bent of its natural inclination”).  Rewarding the finder rewards inefficient labor because finders’ technology and equipment and labor could have been better applied elsewhere.  It could also encourage the inappropriate taking of personal property in situations where the owner is not present or lacks appropriate resources for timely reclamation.
· Fajer Comments: This is a very nice set of arguments that start out discussing the difference in the time frame of the two situations.  There are a lot of nice points here, although the argument ends up encompassing other factual differences beside the time frame and it could use more editing.

3. Factual Differences Tie-Breaker (3A5)

(a) Best 2012 Tie-Breaker: Our team believes that the differences are more significant than the similarities. Admittedly, there are some similarities between the situations addressed in the escaped animal cases and the recovery of sunken treasure in international waters. The differences, however, are able in many instances to negate the validity of the similarities. For example, although both escaped animals and treasure are often times found far away from where they were lost, they arrive at the locations by different means. It makes a big difference that the animals are using their own will to arrive at the location, whereas the treasure is arriving at the location either because it was driven there or in rare instances because the ocean drift pushed it. If the treasure were an animate object able to exercise free will, then the location where it arrived would be more important because we could look at intent. Because the treasure is unable to make decisions or animate itself into movement, the location where it ends up is largely coincidence.

In addition, although you can mark both animals and treasure, we do not believe this outweighs the fact that treasure is created while animals are appropriated after being born/created. The fact that both animals and treasure can be marked is largely inconsequential when you think about the fact that man-made objects like treasure will often times be marked based on their manufacturer and not necessarily based on the last owner. With animals, on the other hand, the owner intends most of the time to maintain possession until the animal’s death, or for the duration of the animal’s existence. Treasure is a commodity that is made to be exchanged, and therefore is unlikely to have only one owner during its existence. Consequently, the similarity that both treasure and animals can be marked is not nearly as important as the factual differences that surround how treasure is marked versus how animals are marked. 

· Fajer Comments: Solid
· Sense of Task: Quite solid.  Good sense of discussing sunken treasure disputes generally. Good  focus on explaining why arguments 3&4 more significant than 1&2

· Substantive Arguments; Pretty Good Overall.  Some reasonable ideas but need much more defense/explanation.  

· Significance of “intent” and “coincidence” unclear in 1st para..  To the extent you are just saying can’t show AR, repeating from argument #3.  To the extent you mean something else, need much clearer explanation.  

· (Interesting ideas that marking is different b/c of intended length of product use and because of distinction between owners and manufacturers.  However, no explanation about how these distinctions really affect how things are marked and no defense that ACs are less useful as a result. 

(b) Second Best 2012 Tie-Breaker (Partial): The animal cases, dealing with live animals or floating whales, fail to address the issue of a once-impossible pursuit that suddenly become possible due to the extreme longevity of the object in pursuit.  At the outset, it was impossible for Spain to pursue the treasure, and its markings on the chests would likely have been enough to retain ownership if we applied the escaped animal cases. Once the centuries go by and technology improves, however, is Spain now required to resume pursuit lest it loses the advantages of its markings on the chest? If so, when must the new pursuit begin? As soon as the technology becomes available? Once the technology becomes reliable? These questions are more complicated than any questions asked in the animal cases.  Marking may be one small consideration is answering these questions, but the court needs a new set of considerations to decide what happens with the treasure.


 Argument two suggests that the Santa Barbara’s treasure is similar in desirability to the animals in the animal cases, and should therefore follow the animal cases’ rule of rewarding the party who has manifested this desire through labor and investment.  On a general level, this argument makes sense – yes, animals are desirable for commercial and industrial purposes or as companions, but argument two fails to account for the major difference in value between the treasure and the animals. As pointed out in argument four, this treasure is rarer and more valuable than even the foxes in Albers and Kesler or the whales in the whaling cases. The extreme value of the treasure raises questions not answered in the animal cases. Should the court hold the original owner to a higher standard of pursuit, even when pursuit is essentially impossible, because the treasure is rarer and more valuable than any animal? Should Spain have done more throughout the centuries to let others know that once pursuit became viable, it intended to reclaim the Santa Barbara’s goods?  Perhaps abandonment by compulsion is not a valid excuse once the pursued object reaches a certain value. Again, these complications suggest the need for a different framework. 

· Fajer Comments: Solid
· Sense of Task:  Pretty Solid.  Some good attempts to address your own arguments, BUT Too focused on this hypo; really no of sense of discussing sunken treasure disputes generally

· Substantive Arguments:  Solid.  Nice work. Two very nice sets of Qs not clearly addressed by ACs.  Good way to show problems with using them.  

IV. Sub-Assignment 3B:  Legal Factors
A. Comments
1) What Makes a Rule or Factor Useful? Among the many kinds of arguments you could use, here are three that lawyers frequently employ:

(a) Ease of Application:  If you find it very difficult to employ the rule in the new context, that suggests that there might be better rules to employ.  That said, ease of application by itself is not much of a reason for using a rule.  Almost any property dispute could be easily settled with a coin flip, that doesn’t mean it is a good idea to do so.  Many of you argued that a rule could be used, therefore it should be used.  You need to defend it with more substantive argument.


On the other hand, you should not toss a rule out because you don’t immediately see an obvious application. Students frequently argued in Arguments 3 or 4 that there was “no way to use” a particular factor.  That rarely is true.  Use your imagination and explore ways to make the rule work for you as the courts did in Westmoreland and Hammonds.  For XQ2, you should try one or more ways to make the factor work metaphorically before deciding it doesn’t work.
(b) Is the Purpose of the Rule or Factor Relevant to the New Situation?:  See if the reasons underlying the rule are relevant to the new situation.  For example, if the natural liberty is designed to deal with the fact that an animal can return to a state where it is indistinguishable from many unowned animals, it may not make sense to use it for treasure, which never ends up in a place full of nearly identical chests of coins.  On the other hand, if it is a way to think about whether the owner has taken sufficient care of the property, you might want a test that would distinguish between more responsible treasure losers and those who let it get too far away or failed to pursue adequately.  

Note that doing this sort of analysis well requires that you have a clear sense of the possible reasons behind each factor or rule.  Keep in mind that the different factors and rules perform different jobs within the overall analysis.  You should have a good understanding of what these jobs are.
(c) Produces Desirable Results:  See if the rule as applied to a typical or common fact pattern yields results you think are good.  For example, in sunken treasure cases, finder’s knowledge arguably will always point to the owner.  If you think that colonial powers like Spain should not be rewarded for theft of cultural items, you won’t want to use this rule.  If you think that any owner of identifiable property should get it back, you might think this was a great rule.

2. Arguments from Factors in the Context of XQ2:  In most of Assignment #3, I only asked you to make arguments with regard to one factor at a time.  In the context of XQ2, you need to assess the factors together, so what is the significance of any one factor?
· If you think one factor is useful, although that supports the claim that the ACs are good tools, you almost certainly need more evidence to reach an overall conclusion
· If you think one factor is not useful, that is not much of a basis to throw out the whole toolkit.  Remember that the ACs can be useful even if some of the tools in the box don’t help much.  This is particularly true of factors like taming or AR, which did not play a significant role in most of the cases. 
3.  Some Thoughts about Specific Factors: 
a. Taming, NL, AR:  These are the factors that students tend to dismiss too quickly both in the assignment and in XQ2.  They cannot be used literally in most situations, but that should not end your analysis.  Try some possible uses by analogy before you dismiss them.  In particular, don’t argue that these factors cannot be used for non-living property when Hammonds held that natural gas could return to NL.
b. Time & Distance:  Both these factors favor the OO if they are short and favor the F more and more as they increase.  They can contribute to proof of other factors like NL, AR and abandonment. They clearly can be useful in many types of circumstances beyond the ACs.  A couple of thoughts about their use for sunken treasure (and potentially other circumstances):

· Time: Many students argued that the time frame in sunken treasure cases was too different for the factor to be useful.  However, some sunken treasure (e.g., the Titanic) has not been lost for centuries.   You still could have a rule that gives Fs more rights if the time passed is long enough.
· Distance: The cases look at how far the animal travels between the point of escape and the point of killing or capture, not how far it is from the OO.  For example, we have no idea where the OO was in Mullett, but the case measures 70 miles from the island where the sea lion escaped to where it was caught.  In Taber, the court talks about how far the whale moved from where it was anchored, not from the ship whose crew killed it, let alone from the OO in Boston.  Thus, I’m not sure why so many students focused on the distance from Spain to the Florida coast.  Given this interpretation, distance might be used in treasure cases in two ways:
· Measure how far the treasure has moved (because of ocean currents, earthquakes, etc.) from where it sank.  Further it goes, harder it is to find, more likely to the F.
· Measure distance from ocean surface to where it settles on the ocean floor.  Seems reasonable to me that an OO retains better rights in shallower water, where it’s easier to locate and recover.


c. Labor:  

· None of the ACs try to balance the labor of the competing claimants to the property in question.  
· In the 1st possession cases, the cases ask if the 1st hunter has done enough to get Property rights.  They don’t talk about the labor of Pierson and Wanie and Thomas at all.
· In the escape cases, the courts do not expressly discuss the F’s labor.

· Thus, in XQ1, if you want to take into account the labor of the second party, you at least have to acknowledge what you are doing and, ideally, provide a justification from within the ACs themselves. 

· In XQ2, you might argue that a problem with the ACs is that they don’t take into account both parties’ labor or you could argue that they should be modified to do so (and then explain why).
· Many students argued that the labor aspect of the ACs was useful for the sunken treasure situation because both Spain and Arango both labored in ways thsat should be rewarded. BUT, since the ACs don’t provide a way to compare their labor, I think this is (at least superficially) a weakness of the ACs.  If a factor really doesn’t help you to determine who wins, you’d need to explain why it’s still useful.

B. Best Student Arguments: Sub-Assignment 3B

1. Useful Factors (3B1-2)

(a) Best Abandonment = Useful (2012): In the escaped-animal cases the courts used the doctrine of abandonment to determine whether or not it was equitable to hold the original owner be divested of his property rights in a wild animal. In the animal cases the courts usually held in favor of the original owner where, along with other factors, the owner was in pursuit and it was obvious that he had no intent to abandon the lost animal. The idea of abandonment is useful in the sunken-treasure issue because it deals with the intent of the owner voluntarily relinquishing rights to any type of property. The use of this doctrine does not depend on the nature of an animal, or the qualities of treasure because in either case determining ownership would be based on whether the original owner was making a valid attempt to relocate or retain ownership. 

Abandonment is also useful because it is an objective way to determine at what point someone should lose his or her claim over valuable, lost property. There is a strong interest in protecting the property rights of others; however, property rights are not absolute and there is also a strong incentive to reward the finder with property rights after recapturing the property. Abandonment provides a way to promote both interests.

· Fajer Comments: Solid (Best 1/2 Argument)

· Sense of Task: Solid.

· Substantive Argument.  Pretty Solid.  Some solid points; could use more development 

· Good idea to start with role of factor in ACs.  Here, though, need to explain connection betw abandonment & equitable.  Follow-up point can be strengthened.  Courts returned animal every time OO remained in pursuit until animal found w F. 

· Good point re independence from nature of property. 

· reasonable idea re objective line, but need to defend more that it is easy to apply.  OOs will always say “I want it back.” Hard to decide at what point lack of pursuit = abandonment.

(b) Best Labor = Useful (2012): One effective way to analyze the sunken treasure cases (STCs) is by applying the doctrine of rewarding and protecting labor, investment, and industry utilized by the courts in animal cases (ACs).  Similarly to the ACs, in STCs the parties have invested time and money to complete their capture.  Many of the AC cases deal with an industry that operates and survives by capturing fish, whale carcasses, or hides. 

 
Courts in ACs have difficulty rewarding animal property rights to the original owner (OO) when the OO has abandoned the animal and the finder (F) realizes this abandonment and has invested in significant labor and resources.  Mullett.  In Mullett, the court affirmed that the F of an escaped sea lion maintained property rights supported by the F’s investment in acquiring the animal.  Mullett.  Despite the fact the OO in Mullett invested in originally capturing the sea lion, the court determined that the OO had abandoned any attempt at recapturing the sea lion after it escaped.  Mullett.  The OO in Mullett attempted to reclaim the sea lion from the F a year after it had escaped, and the F had no reason to believe that anyone had previously owned the sea lion.  Mullett.  The court in Mullett used investment and labor in combination with abandonment and notice in order to conclude that the F had rightful possession.  The court in Manning also implies that it wants to protect industry by using the analogies of monkeys and wild animals in a menagerie; the Manning court says that awarding Fs the possession of animals that are clearly used for a specific industry or purpose “is wholly at variance with [its] views of right and justice.” Manning.

 
Protecting industry is a vital component of courts’ reasoning in ACs.  In STCs such as the case at hand, the investment one takes to find the treasure is an important factor for courts to consider.  Likewise in ACs, the courts in STCs will probably be interested in protecting industry and ensuring future investment.  The court will likely not want to deter Captain Arango and other people in this industry from financing these types of expeditions.  But, at the same time, the court will consider the investment that Spain made when it first discovered the treasure.  Although safeguarding investment and industry is a high priority for courts in ACs and likely in STCs, most courts will consider all the facts and other doctrinal factors before deciding any STC.

· Fajer Comments: Pretty Solid

· Sense of Task: Pretty good.  

· No need in Q2 to establish existence of labor policy in ACs at such length

· No need to say other factors will be relevant.

· Substantive Argument:  Pretty Good. Number of good ideas; need more development focused on usefulness of tool to help resolve STCs.

· Accuracy:  Small Point: Careful characterizing Mullett, which did not rule on whether SL was abandoned.

(c) Best Labor = Useful (Prior Year): The policy of rewarding labor occurs in many of the animals cases.  Whoever is willing to put the effort into catching the animal is the one who should retain it.  In the hypothetical, Spain published a guide about the treasurers and announced it would still search for treasures.  Further, Spain had marked the treasure chests.  Captain Arango invested in equipment, located the ship, and retrieved the treasure from the sea floor.  Dan’s labor was to go to the dive site.  He accidentally found the fourth quartz statute.



The test of labor is beneficial because we want to reward hard work.  Rewarding hard work will provide an incentive for others to work hard in the future.  Utilizing the test of labor, we need to look at not only the amount of labor, but also who labored better.  For example, Spain might have given notice about its intentions of finding the treasure and put in weeks of assembling and distributing thousands of guides, but Captain Arango’s labor might have been better because he actually went out into the ocean and retrieved the treasure.

· Fajer Comments: This answer was the best of many that primarily demonstrated that the rule in question could be used easily to address the problem.  I like the attempt to show why the policy should matter, although it ought to be tied more tightly to the sunken treasure context.  I like the demonstration that the policy might be used to get at some of the difficulties in the problem.  The argument needs to be more tightly focused on the required topic.

2. Not Useful Factors (3B3-4)

(a) Best Animus Rev. = Not Useful (Prior Year; AR Not an Option 2012 -2015) The original owner maintains property rights in an escaped animal if it has animus revertendi.  Mullett.  When an owner sufficiently trains or takes care of an animal so that it returns after it escapes, property rights in the animal are not lost when it escapes and is found by someone before it returns to the owner.  Manning.  These are weak arguments for the instant case because gold and sunken treasure cannot move by their own volition and thus cannot have animus revertendi.  



It has been suggested [by overzealous academics] that even dead animals (i.e. whales) can have animus revertendi if they are anchored in place and they return to their original location because of the anchor (thus animus revertendi is established through marking).  However, in the instant case there are no facts that point to this tendency in either the sunken treasure or the sunken ship.



A stretch of animus revertendi to fit the fact pattern is that salvage customs imply that anything lost at sea that is sufficiently marked has animus revertendi because a finder would usually return it to the original owner and collect a salvage fee out of respect for the custom.  If all finders are salvors then all property has animus revertendi because it has a tendency to return to its original owner.  But since finders are not always salvors, see Taber, and this is a stretch, this doctrine does not apply to deciding who has ownership of the sunken gold.

· Fajer Comments:  Many “not useful” arguments focused on animus revertendi or natural liberty and the inanimate nature of treasure. This was easily the best of them because it considers two possible interpretations of the doctrine beyond the most obvious one.

(b) Best Taming = Not Useful (2012) The factor of taming poses as a much less useful tool of analogy in resolving disputes.  According to the animals cases, in order to be tamed, the treasure would need to possess some quality that would allow it in some fashion change its habits or behavior to conform to what the owner desires and has expended effort training it to do.  In Manning, the escaped canary was thought to be tamed because the bird had been taught to recognize its own name.  It would be impossible to teach the lost treasure to respond in any way by verbal or physical command.  In Albers, the fox was thought to be semi-domesticated because it had learned to accept food from its owner’s hand.  While that argument was weak, because the fox was put in a position where most likely the only way to feed was in that manner, the fox had arguably still changed its wild habits and natural inclinations to conform to the will and practice of the owner.  The lost treasure is inanimate, and thus has no will and no need to change its behavior to survive, and even if it did, it contains no powers that would compel it to act differently given the necessity.  

While it might be argued that the removal of the treasure, specifically the coins and statues, from its natural habitat placed the treasure in a position where it was now “tamed” to the will of the owner, the owner still will be unable to make an inanimate object like the treasure manifest the type of behavior that would compel it to return on the occasion that it were to escape or be lost, and as such this factor would provide a weak basis for a court’s consideration in determining which party should rightfully retain possession of the sunken treasure.

· Fajer Comments: Quite Solid (Best 3/4 Argument)

· Sense of Task:  Good

· Substantive Argument.  Quite Solid Overall.  Very good description of role of taming in ACs. Solid job showing lack of parallels.  Good idea to acknowledge possible way to use factor and to attempt to counter, although you seem unnecessarily to focus on “intent to return” as proof of taming.  Might simply say that removal from habitat = capture and taming must mean more than that. 

(c) Best Marking = Not Useful (2012): Disputes over ownership of sunken treasures should not be resolved under the doctrine of marking / finder’s knowledge because it would eliminate the industry of treasure hunters such as Captain Arango.  As described in this case, within the industry the finder must have knowledge of the treasure in order to find it, except in extremely rare cases. Unlike Albers, where the person was in the know and bought the fox pelt due to his knowledge of the industry, here the entire industry of treasure hunting would be eliminated because there would be no incentive for people to take on the task of searching for treasure. People are not going to waste their time and investments on something they can’t claim, simply because the previous owner will be allowed to recover their loss based on a finder’s knowledge doctrine.

Critics of this view would possibly suggest a remedy found in the whaling cases such as Ghen, where there is a custom of a salvage fee. The finders in these scenarios were people who happened to stumble upon a dead whale and never made a substantial effort to obtain a whale carcass. In this case, time, effort, and money were all put forward in order to find the treasure and the finder would expect to profit from his efforts and labor. The finders in whale cases really suffered no costs in finding the whale, either because it washed ashore, or would later be repaid to them through salvage by the killer claiming the whale. The finders’ output would not silence the original owners claim to the treasure either, making this theory not useful in resolving the dispute.

· Fajer Comments: Quite Solid Overall

· Sense of Task:  Good

· Substantive Argument.  Solid work.  Solid argument in 1st para. Need to make clear underlying premise, which is that use of marking would mean OO usually wins.  Good idea to address potential counter.  Solid argument why Fs in Ghen different.  Concerns:

· neither salvage nor custom in Ghen are part of ACs analysis of escape.  Only would matter if there were customs involved in sunken treasure cases already. 

· Last sentence unclear to me.  If you mean that using salvage wouldn’t stop OO from claiming more in sunken treasure cases, I suspect that isn’t so.

3. Tie-Breaker (3B5)

(a) Best Tie-Breaker (2012): On balance, we think that the “toolset” of escaped animals cases are reasonably useful to help resolve disputes about sunken treasure.  Although there are differences that limit the court’s use of all the doctrinal rationales of ACs in STCs, courts can apply the factors of (1) abandonment/pursuit (2) rewarding and protecting investment, labor, and industry (3) marking/finder’s knowledge and (4) time.   Most importantly, courts realize that there are important reasons to protect investment and industry, while ensuring fairness to parties engaged in these types of disputes.


More specifically, we think that the factors of time and investment/protection of industry and labor outweigh the inapplicability of AC factors such as taming or distance. Coming to this conclusion, we looked at the hypothetical, and in our minds, drastically exaggerated the factors of time and OO investment. In our “Hypothetical Hypo 1,” we changed the time between the Spanish ship’s sinking and the subsequent discovery to 2,000 years, and surmised the investment to amount to $50 million. Keeping all facts the other facts the same, we thought, as many might, that a court would not be practicing any notion of justice by awarding the treasure to Spain. The amount of time that would have passed would have been so long that a court would be hard-pressed to take the treasure from a F who has invested an enormous sum in discovering the valuables. 


Then, we proceeded to make another hypothetical off of the original, except this time, we exaggerated the factors of “taming” and “distance.” Here, we could not find a reasonable way to interpret the taming factor (let alone exaggerate it), but we extended the distance to several miles in a deep-sea trench on the exact opposite side of the world of Spain. In considering “Hypothetical Hypo 2,” we did not think that the extended difference made much of a practical difference than the original hypothetical, in terms of how a court might analyze it. In either case, the distance was far, but the treasure would still not be within the territorial boundaries of another country – which seems to be a factor that would reasonably change our view of distance as an important factor. 


Finally, looking at the two situations together, we noted that the change in the substantive analysis between Hypothetical 1 and the original was much more drastic, and worthy of consideration, that the changes from Hypothetical Hypo 2. Because we found that the useful factors of AC cases outweighed the irrelevant doctrines, we came to our conclusion that, as a whole, AC doctrines would be useful to apply to STCs.  

· Fajer Comments: Quite Solid 

· Sense of Task:  Mostly solid.

· Substantive Arguments.  Quite solid overall.


V. Sub-Assignment 3C:  Comparing Alternatives
A. Comments:

1.  Crafting/Selecting Alternatives:  [2016: Prior versions of this sub-a assignment required students to crafttheir own alternatives.  I provide my comments and the best student submissions because you will want to identify plausible alternatives as part of your Question II analysis.]
(a) Generally: Rule of Decision v. Maker of Decision:  Some of you set up arbitration boards or international tribunals to resolve the case.  Although this is clever, I’d like you to focus on alternative rules of decision for determining property rights rather than alternative decision-makers. Even if you set up an international tribunal, it will still need a method to determine who gets the property.  That method should be your focus.  

(b) For Assignment #3:  I rewarded alternatives that I thought were plausible (likely to be considered seriously by a decision-making body); clear; and used criteria that seemed administrable and relevant.  In the first argument, where I just asked you to state the alternative, you lost credit for any defense or application.  

(c) For Exam:  I reward thoughtful consideration of the pros and cons of one or more plausible alternatives.  As I noted in class, I give little credit for a silly alternative (give treasure hunters property rights if they can defeat the champion of the OO nation in hand-to-hand combat) and a demonstration that it’s silly., On the test, you don’t need to be precise with details if the sense of what you are proposing is clear.  For example, several of the alternatives proposed by 2014 students for Sub-Assignment 3C considered time limits, ocean depth and/or salvage fees.  Each of these three possible factors could be expressed as an exact number or percent, but I’d be perfectly comfortable with descriptions like the following:
· The OO must have “pursued” the treasure within a reasonable amount of time after the development of SCUBA equipment if it is located no deeper than a well-trained SCUBA diver can reach under normal circumstances.’
· The relevant authority would set a reasonable salvage fee that provided a substantial rate of return to the treasure hunter but didn’t exceed a quarter of the estimated market value of the treasure.
2.  Arguments Comparing ACs to Alternatives
a. Compare ACs as a Whole (Complete Set of Tools):  As noted above, on 3C many students discussed only one ACs factor each in Arguments 2-6.  This is not what you were asked to do here and it is not the approach you should take on the exam.  If you think a particular ACs factor is helpful, then (as part of your broader comparison) you usefully can explain how the alternative doesn’t take the relevant info into consideration and why it would be important to do so.  If you think a particular ACs factor is unhelpful, that tells you virtually nothing about how the rest of the ACs toolbox compares to the alternative.
b. Comparisons Need Points About Both ACs and Alternative: Although this might seem self-evident, some of your 3C arguments simply discussed strengths or weaknesses of the ACs or of just one factor without referring back to your alternative.  This is not a comparison, but rather an assessment of the legal test (that belongs in 3B).  In other words, if you are trying to show A is taller than B, simply saying A is very tall doesn’t prove that B isn’t taller. Thus, to show the ACs rewards labor better than your alternative does, discuss both:

· How/why the ACs do it well; AND

· How/why the alternative does it less well. 
c. Weigh Alternatives in Light of Particular Type of Property/Dispute Raised by Fact Pattern:  When you are comparing your alternatives to the animals cases, do so only in the context of the type of cases raised by the fact pattern (sunken treasure in this case).  Although a particular alternative might be a disaster if applied to all types of property, it might be quite sensible used in a limited context.  Finders keepers is probably a bad rule for “escaped” portable electronic devices, but it may be sensible if applied to human gestures or 400 year old treasure. 

d. Possible Considerations for the Comparison Include:
· Ease of application and other forms of certainty

· Desirability of results

· Appropriateness of rewards and incentives to players

· Consistency with expectations of parties and public
B. Best Student Arguments:  Sub-Assignment 3C

1. Description of Alternative (3C1) 

(Not  Required for GWA#3 in 2016-17, but useful skill for XQ2)
(a) Best Alternative (2012): A plausible alternative would be to give property rights of the sunken treasure to the person or country that makes the property most valuable to society. Because the sunken treasure will be likely worth a vast amount of money, any alternative approach must take into account the possible ramifications on society as a whole. Therefore, this test would award an individual, or country, for the intended purpose of the treasure. When determining which side will make the property most useful to society, a court will look at several factors.

First, a court should look at the parties themselves. For example, a treasure hunter is only going to be using the treasure as a means to get rich and retire early. Thus, the treasure hunter’s intended use would not be valuable to society in any way. On the other hand, a National Museum or Historical Society would use the treasure to display for other’s benefit or maybe use the money obtained from the treasure as a way of upgrading and enhancing themselves for society’s benefit. Therefore, the National Museum or Historical Society’s intended use would be most valuable to society.

Another factor to be considered by the court is past usage of valuable findings. A party that has found a treasure in less disputable circumstances, and used the treasure for its own personal gain, would be less likely to acquire possession under this rule than the same party that donated most of the wealth obtained from that treasure towards schools, cities, etc.

The final factor would look at the availability a party has to actually use the treasure (or proceeds from the treasure) to benefit from society. For instance, one party may be a country that has unlimited possible uses of the treasure to make beneficial to society, while the other party is a pirate not belonging to any country or sovereign. In this instance, it would be obvious that the pirate has significantly less opportunities to use the treasure for society than the country.

· Fajer Comments:  Quite Solid. Creative and interesting idea
Plausible: At least in theory.  Probably lead to endless fights about what courts have jurisdiction, but you could address that in pros & cons.

Clear:  Thrust of this is clear.  “Society” is a little vague when you are talking about a rule encompassing the whole world.  If OO is Iran, might have different notions of what is good for “society” or what “society” is relevant than Spain or Greece.

Criteria: Generally clear. Might want to leave room to reward treasure hunter who will sell to, e.g., private museum or university.

(b) Second Best Alternative (2012): A plausible alternative approach to resolving disputes about the recovery of sunken treasure in international waters would be to grant the right of first refusal to the Original Owner or his successors.  Under this method, if the OO is clearly ascertained by the markings of the treasure and the OO still exists in some form, either as a territory, nation, person or his successors, then the Finder of the sunken treasure would be required to have the treasure appraised by an expert, unbiased, third-party treasure appraiser and provide adequate notice to the OO, or his successors, through direct contact with the OO, or, if direct contact is not obtainable, through reasonably effective efforts in publicizing the find.  From this point, the OO would have ninety (90) days to claim the treasure.  The treasure can be claimed for 50% of the appraised value, plus any and all costs associated with the Finder’s efforts in appraising the treasure and providing notice to the OO.  If after ninety (90) days the OO has not claimed the treasure, the Finder is awarded property rights.

· Fajer Comments: Quite Solid Overall

Plausible: Yes

Clear: Yes.  Some nice detail. 

Criteria: Only concern is “clearly ascertained by the markings.”  Does this mean from perspective of finder? Can OO make claim based on historical evidence even if treasure itself not clearly marked?  
Presentation: Couple minor concerns re unneeded attempts to be “lawyerly”

2. ACs Better than Alternatives (3C2-3)

a. Best ACs Better than Alt (2012): Though we have attempted to tailor this alternative to cater specifically to sunken treasure cases in international waters, there are some instances in which our modified salvage rule breaks down.  One instance in particular is where only a short amount of time has passed between the loss of the treasure by the OO and the recovery by the Finder.  For example, suppose the facts of this case were such that Spain had sent a recovery ship out immediately to recover the Santa Barbara’s lost treasure, and had a high probability of locating the treasure based on detailed counts from those who witnessed the ship sink, but, in only a few days after the treasure had sunk, and while a recovery ship was in pursuit from Spain, a third-party came across the treasure and took it for his own.  In that scenario, it would be difficult to justify approximately 50% (or more) of the treasure’s value going to the Finder, a third party, probably without knowledge or intention to recover the treasure, who essentially stumbled upon the treasure.  This sentiment is evident in cases such as Kesler and Manning, which hold that a short amount of time between escape from the OO and possession in the Finder is a persuasive argument for the property interest to be awarded to the OO.  Thus, the escaping animal cases would be preferable in these scenarios as they would more justly reward property rights to the OO.

· Fajer Comments: Quite Solid. Good idea nicely presented.

b. Strong ACs Better than Alt (2012): The escaping animals cases, particularly the whaling cases, would be preferable to the alternative above as a method of resolving disputes about the recovery of sunken treasure because they take into account the factor of the OO’s pursuit. In the whaling cases, if the OO is actively pursuing the lost animal, the court is likely to award property rights to the OO. In Swift v. Gifford, the court protected the property rights of the OO who had killed, marked, and pursued a whale: “If it were proved that one vessel had become fully possessed of a whale, and had afterwards lost or left it, with a reasonable hope of recovery, it would seem unreasonable that the finder should acquire the title merely because he is able to cut in the animal before it is reclaimed.”  Swift. In disputes about the recovery of sunken treasure, if the OO of the ship is actively pursuing the lost property, it seems unfair to deprive him of property rights merely because a F got to the ship first. Unlike the methods used in the animal cases, this alternative systematically punishes an OO merely for losing the property, which could have been at no fault of the OO. (theft, act of God, necessity, etc.) If the OO is putting time, effort, and capital into finding the goods why should the OO be deprived of his property rights merely because a F got to the property first? The courts in the animal cases attempt to combat this type of unfair allocation of property rights: “To say that if one has a canary bird... and it should accidentally escape from its cage to the street, or to a neighboring house, that the first person who caught it would be its owner, is wholly at variance with our views of right and justice.” Manning.

Alternatively, the alternative above can reward a lazy OO who has abandoned search of the lost property by giving him/her a percentage of the recovered property.  If the OO has abandoned search for the property it seems unfair that he receive a percentage of the goods once F has invested all of the time, labor, and capital, necessary to retrieve the property. In the animal cases, if an OO has taken affirmative steps to abandonment, the court is likely to award all property rights to the F. Mullet. While this alternative rewards the industrious F it can also give a percentage of property rights back to an idle OO who abandoned search for the property. The methods used to determine property rights in the whaling cases perpetuate a vital policy concern that the alternative above does not: If an OO makes no effort to regain possession of the lost property, the court will award all property rights to the F. If an OO is in active pursuit of the lost property, F will lose rights in the recovered property. 

· Fajer Comments: Quite Solid Overall.  Need to be a bit more careful not to overstate what ACs do.  E.g., might recognize that ACs will have some difficulty with OOs like Spain who say they are ursuing even when they aren’t doing much.

· Accuracy:  Need to be more careful using cases

· Swift is a 1st possession case decided on basis of custom, so not relevant to escape problem.  Passage quoted is discussing statement in Bartlett  that court would not follow particular custom alleged, so it is less strong than you suggest for this point.

· Mullett says it relies on NL, not abandonment.

· You may overstate clarity of line because can have cases where OO stops active pursuit but isn’t seen to have abandoned (Albers, Ghen)

3. Alternatives Better than ACs (3C4-5)

a. Best Alt Better than ACs (2012): A finders keepers alternative rewards investment; therefore, it is preferable to the way the courts decide animal cases.  Under the way the courts decide animal cases, a finder of property may or may not have reason to believe that he has acquired rights in that property.  A finder may make a substantial investment in the property only to discover that it belongs to someone else.  In cases that involve an investment, either the finder or the original owner may lose a substantial investment due to the uncertainty of the animal cases.  By using a finders keepers rule, the finder could invest in the property without worrying that the original owner could seize the property later.  In cases of sunken treasure, a substantial investment is required to recover the treasure.  In order to incentivize parties to make this investment, property rights must not be ambiguous.  A finders keepers rule would also reward the original owner if he sufficiently invests in recovering the property, such that the original owner becomes the finder.   Since recovering sunken treasure from the ocean floor requires a significant investment by the finder, that investment should be properly rewarded.  

· Fajer Comments: Very Solid.  Solid idea re uncertainty of ACs; might explicitly defend a bit more to support.  Solid argument re rewarding investment; good noting OO receives same rewards for same investment.  

b. Strong Alt Better than ACs (2012): A finders keepers approach is preferable to the approach taken in the animal cases because it provides more certainty.  The animal cases rely on numerous factors to determine ownership rights in property.  These cases have not determined which factors are more important than others.  Because each case is unique with regard to the application of the factors, the animal cases do not  provide certainty to original owners and finders of property.  Uncertainty leads to an increase in litigation, which is burdensome to the courts as well as expensive and inefficient for the parties.  In contrast, a finders keepers rule does not rely on various factors to determine ownership rights.  The finders keepers approach provides certainty by awarding the property to the finder, regardless of factors like those discussed in the animals cases.  A finders keepers rule substantially reduces litigation, which increases the efficiency of the courts.  

· Fajer Comments:  Quite Solid.  Nice clean layout of reasons ACs are uncertain.  Useful reason why we care about this kind of certainty.  Solid on why alternative is better

c. Strong Alt Better than ACs (2012): Animal cases are not preferable to the salvage variation in resolving disputes about the recovery of sunken treasure because of the investment required to retrieve the sunken treasure and the value of the objects in question. The modern day business of shipwreck hunting requires intensive capital investment in technology and extensive know-how, which differs in magnitude from the investment and expertise required in escaping animals cases that involved hunting foxes. 

The whaling cases may be better suited for analogy to sunken ships for the investment and effort required of the original owner. As in the case of recovering sunken treasure, whalers had to invest in vessels and tools to retrieve whales from the sea like the treasure hunters must invest in vessels and tools to retrieve sunken treasure. However, it is unlikely that the whales in dispute would be valued as highly as the sunken treasure from ancient civilizations. The sunken treasure is likely worth hundreds of millions dollars, let alone inestimable historical and cultural value with potential public interest for their use as items in museum exhibits or for academic research.

The finders or treasure hunters need to expend considerable effort in salvage of these sunken ships. Unlike the circumstances in whaling cases, the sunken ships are not likely to float to the surface or wash-up on shore by natural phenomenon, where any bystander can find the floating whale and attempt to appropriate it. Instead sunken ships need to be located with expensive equipment such as deep-sea sonar and brought to the surface by divers or miniature submarines; all of these require a highly skilled and dedicated crew to operate.  Therefore it may not be suitable or desirable to apply the whaling cases by analogy to resolve disputes involving sunken ship cases to protect the interests of the finder who has expended considerable resources.  In comparison, the effort spent by the successors of the original owner may have invested no effort or very little effort to find the sunken ship.  


The whaling and fox industry cases both reasoned that special industries warrant protection. However, the rationale for protecting those industries stemmed partly because of the plaintiff/original owner’s significant investment of resources to capture, kill, or maintain the valuable animals that benefitted the local economy [MAF: this was true in Ghen, but would not be true in North Pacific cases], if not citizens directly in providing whale oil. Further, in the whaling and fox industry cases, the original owner still possessed all the resources to continue in their industry whether that involved a vessel and trained seamen or a fenced compound that was at risk of being undermined based on the court’s decision. Here, it does not make sense to use the rationale of protecting the labor/industry of the original owner from the escaping animals cases because the original owner’s interest has changed hands and the industry of colonization that could be at risk based on the court’s decision is now defunct.  [MAF: Not always true. Would things change where original owner is essentially same (e.g., China or Egypt?)]
· Fajer Comments:  Quite Solid.  

· Sense of Task:  Mostly Good; Not clear in a couple of places if you are talking about this hypo or all sunken treasure.

· Substantive Argument.  Very Solid.  Generally strong set of arguments.  Strong incentives argument.  Need to make clearer and defend your underlying assumption that ACs will protect OO too often. Solid points distinguishing whaling cases.  Good discussion of differences in ways industries should be protected.  Good idea re industry of colonization; could develop more

d. Strong Alt Better than ACs (2012): The escaping animals cases are not preferable to salvage as a method of resolving disputes because the escaping animals cases do not involve property that is culturally significant. The escaping animals mostly dealt with property that was monetarily valuable. Consequently, the factors used to resolve disputes reward one party over another without taking into account the cultural value of disputed property. Sunken treasure may be lost for centuries and deposited thousands of miles away from its origin country, while animals live a finite period of time, perhaps several decades. Their pelts rapidly decompose and lose their value, whereas treasure may appreciate due to added cultural value and stylistic rarity. 

By using salvage you can incentivize a collaborative effort between specialized salvors and sovereign nations to work together using each group’s specialized knowledge in order to locate an asset, that would have otherwise been lost, as efficiently and expediently as possible. Salvage also allows for a fair allotment of rewards.  In dealing with a cultural treasure more than one claim can arise, for example Mexico or descendents of the Aztecs may have a claim to ownership, since the gold was originally pillaged from them. Salvage allows for a possibility of each rightful claim to recover its cultural property, especially in an easily dividable asset such as treasure.  

· Fajer Comments:  Quite Solid

· Sense of Task:  Good. 

· Substantive Argument.  Quite Solid.  Strong central idea and a lot of nice follow-through, although room for more explanation.

4. Tie-Breakers (3C6)

(a) Tied Best Tie-Breaker (2012):  For cases involving sunken treasure in international waters, the courts should adopt a similar approach to that taken in the animal cases rather than the approach of finders keepers.  Although the finders keepers approach provides greater certainty, it is more important for the court to be able to have some flexibility in order to decide cases with diverse facts.  The animal cases take into account multiple factors including useful labor, custom, pursuit, and knowledge of the finder in determining which party has property rights.  Consideration of multiple factors gives the courts greater flexibility in making a fair and appropriate decision.  The facts in every case are different such that a clear-cut rule is not always appropriate.   A clear-cut rule such as finders keepers would treat a case of a sunken treasure that sank five minutes ago the same as a case where the treasure sank a thousand years ago.  Furthermore, it would treat a case where the original owner pursued the sunken treasure continually the same as a case where the original owner never pursued the sunken treasure.  These scenarios are very different, thus it would be unfair to treat the original owners the same way in all these situations.  The method by which the animal cases are decided allows for the consideration of these varying factors. 

· Fajer Comments:  Quite Solid Overall

· Sense of Task: Mostly good.  Could be more sense of telling me explicitly why pros are stronger than cons
· Substantive Argument:  Quite Solid Overall.  Generally strong argument with new ideas responding to #4.  Good giving specific examples where alternative would seem unfair.  Could improve by more directly addressing why these benefits of ACs outweigh certainty and labor incentives that flow from your alternative.

(b) Tied Best Tie-Breaker (2012):  We believe our salvage variation proposal resolves disputes about the recovery of sunken treasure better than the escaping animals cases for the reasons that follow. First, it makes sense to reward the finder of sunken treasure where the original owner has not sufficiently manifested their intent to recover the treasure because the original owner is saved resources that they would have been required to invest in order to recover the sunken treasure. It seems unfair that the treasure should be awarded to the original without any expenditure on their part. The argument that the resources used centuries ago by the original explorers, like the Spaniards here, to acquire the treasure should count in favor of the original owner’s property right in the treasure based on principles from the animal cases is unconvincing. The labor to acquire the treasure was exerted by people who are no longer alive and they have lost de facto possession of the treasure when the artifacts remain at the bottom of the ocean for centuries. 

The policy behind rewarding labor is that it is in society’s best interest to support useful labor. It is not true to say that useful labor will be discouraged if the original owner’s labor from centuries ago is unrewarded.  On balance, it makes more sense for inaction to be unrewarded. In the case at hand, the Spanish government did not act and by rewarding them with property rights in the recovered sunken treasure it would send the wrong message. Specifically, rewarding the passive original owner would be a disincentive to experienced seamen like Captain Arango who can competently attempt to recover treasures of monetary, historical, and cultural value.

The second reason the booty should be apportioned using the salvage variation is that passive original owners, like Spain, effectively abandoned its pursuit of the sunken treasure. The abandonment affected the ownership status of the sunken treasure. Outsiders, including the finder, could reasonably infer that they could keep the entire treasure because the original owner did not appear interested in recovering it. 

The reliance rationale is very important when determining ownership. The finders invested money, time, and valuable resources in finding the treasure. Where an original owner has not made a sufficient manifestation of their intent to recover the sunken treasure within a reasonable period of time after their claim of ownership, it is reasonable for the finder to believe they would have full property right in the treasure upon recovery.  If the finders are awarded anything less than sixty percent of the value of the sunken treasure, the treasure hunting industry will suffer. [MAF: Possible, although seems unlikely that setting any one number will have a predictable effect given high level of uncertainty anyway.] Moreover, society will suffer because valuable historical artifacts may not be retrieved. Modern treasure hunters will likely be discouraged from taking on projects because it will be unclear whether they will receive a proper reward that reflects their efforts for retrieving the sunken treasure. 

Rewarding the finders with a majority percentage of the monetary value of the recovered sunken treasure rather than a set salvage fee signals to them that they are more than passive salvers who identify the property’s location. Finders have legitimate property rights in whatever sunken treasure they are able to recover due to the investment and skills the recovery requires. The salvage variation offered encourages treasure hunters to be more active in their industry. Treasure hunting is an important because it restores lost artifacts to the civilizations they originally belonged to or for society’s benefit in public settings if the civilizations no longer exist. If we don’t reward the major labor invested by treasure hunters, many artifacts will never be found because the finders will not report what they found or the finders will not set out to look for the treasures and invaluable artifacts may be considered lost forever.

· Fajer Comments: Quite Solid Overall

· Sense of Task.  Pretty solid.  Could be more sense of why cons stronger than pros.  

· Substantive Argument:  Quite Solid:  Lot of smart ideas here, though would have been better to tie more closely to fight between earlier arguments

· Arguments re OO’s labor and re abandonment: Good analysis except not clear why they support salvage rather than ACs, where F can win entirely, or really support simply a F always wins rule.

· Good ideas re reasonable beliefs of F and variable fees

· Solid argument re importance of cultural property generally.
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