I. Structure of Problem/Arguments

A. 1st Possession:  
1.  Legal Q is whether M already owned the animal when F pulled the trigger.  Focus is entirely on whether M met any of the relevant tests.  If he did not, nobody will dispute that F wins by actual possession, MW, ratione soli, etc. Thus, iunhelpful to try to apply tests to her.

2.  Primary tools are set of overlapping legal tests that constitute different ways of articulating how close you have to be to complete actual possession to earn property rights. Pierson and Liesner discuss some of these tests together and leave their relationship unclear.  Exam hint: treat them as separate unrelated tests initially and argue aout ehetherthefacts fall within their terms.  Then, if you want, try to suggest how the relationships between them might change the result. In GWA #2, some of you ended up arguing in circles through the tests:  There was no MW where there was no deprivation of NL, because there wasn’t enough power and control, because it wasn’t clear the animal would die. Have a clear idea what each test does and address it on its own terms.

3. Intent alone is not helpful under these 1st Possession tests. Intent to deprive a W of NL is not the same as doing it.  Intent not to abandon is not the same as maintaining control.  Intent that the trap capture the animal doesn’t make it happen.  
· A related point dor escape cases:  It doesn’t matter (as far as I know) that an animal is trying to return to NL. If it is not in a place where it plausibly looks like a wild animal, it’s desire to be wild and free won’t turn it over to the finder.

B. Escape
1.  Legal Q is whether M still owned the animal when F pulled the trigger.  Focus is on applying escape factors with M as OO.  Only relevant Qs about F relate to F’s Knowledge. Because her claim arises from killing the animal, she had no relevant investment in purchasing, training, or bonding with the animal.  Her fences had nothing to do with its capture.  A couple of F atty argued that her sympathy with the animal constituted a protectable emotional bond.  Good luck convincing a court that the lawshould protect an emotional bond that you demonstrated by killing the animal in Q. As with 1st Poss., if he loses ownership of the W, nobody would dispute that she wins.
2. Do not argue that an OO in an escape case loses property rights if he does not maintain control of the animal.  That is a 1st Possession test.  Every OO loses control of the animal, but OOs win anyway in Kesler, Albers, Manning (& Bartlett).
3. You should be clear that the Q of whether a finder has the right to kill an animal to protect other property is completely separate from Q of who gets the animal (or pelt).  Shooter in Kesler didn’t know of prior ownership of fox, reasonably killed it under the property protection rule, and still hasd to give the pelty back to the OO.  Here, M will not contest that F had a right to kill the animaql for personal safety (chekens were safely on the other side of the fence).  However, that gives her no additional rights to the pelt here., 
4. Care using cases

a. Generally, make sure if you quote directly, you quote accurately.  In particular, GWA#2 contained a bunch of descriptions of holdings of cases that students placed in quotes that did not appear in the cases.  I finally realized that some of you were treating my descriptions of possible holdings of cases from slides/sample briefs as though they were statements made by case itself. Many plausible versions of holding ot expressly stated by cases, so be careful how you describe and attribute them. 

b. Make sure on the escape factors that you know the difference between:

· What the cases say about what the rules are.
· What the cases say about how the rules apply to the factsd before them
· Policy rationales plausibly underlying the factors
· The detailed facts that might be relevant to the factors
c.  Here are some common specific examples of points re marking/FK that students commonly get wrong cases and marking/FK:
· No case says OO always wins if FK or strong mark.

· In Kesler, a clearly innocent F loses

· Mullett makes no reference to marking or FK at all.

· In Manning, the finder and the defendants all appatrently thought it wax the Mannings’ bird they found, so could view them as innocent finders. 

II.
Working with Facts: Ambiguity & Certainty

A.
Time/Distance: Students doing all four assignments made a wide range of estimates for these questions. The problem doesn’t tell you exactly when the W was trapped, when it broke free, or when F shot it. Nor does it tell you how far the trap originally was from the property line.  Some likely facts and reasonable inferences:
· W trapped at night, which probably means after dark.  Sunset is late and Sunrise early in Northern Michigan in summer, so trapping probably fter 10 pm but before 5 am.  
· W probably at its strongest immediately after the jaws snap when it gets the adrenaline rush from the shock and pain and before it loses much blood or interacts (f it does; see below) with the poison.  Also, snapping a metal chain is probably the result of a single pull rather than a series of tugs that would be needed to pull a spike or anchor out of the ground. Thus, time it spent in anchored trap probably short.
· M is a farmer, so probably gets upearly (stereotype would be sunrise, which might be before 5 a.m. in the Michigan summer.  Even if he “slept in,” he likely is out finding  the trail not much later than 7 am and likely at the property line watching the shot not much after 8. 

· Distance is very hard to gauge without better info about time.  We know W was crawling slowly by the end, having been in pain (probably substantial) and lost blood for at least a couple of hours.  Also by the end, it is not moving steadily, but stopping a lot to chew at its leg.  However movement probably faster earlier.  M’s farm could be very large or not; the trap could have been near the property line or not.  Seems unlikely the distance was measured in miles, but if W was moving in a direct line from, say 11 pm to 7:30 am, it might have travelled quite a ways even going slowly. If only travelling for 90 minutes or so at the end of the night, couldn’t have covered much ground. 
B. 
Poisoning/Mortal Wound:  Most of you doing the First Possession question were so certain that your client won on this issue that you saw no need to lay out the facts that most supported your position nor to lay out and address the evidence your opponent was likely to invoke. I thought the record you had did not very conclusive support either position. Some ideas about how to view the issue.
1. Poison:  A really wide range of possibilities re significance/effectiveness:, including
· Might have been no good from the time of the application b/c it was the wrong chemical or wrong concentration to seriously harm a wolverine.
· Might have been effective initially, but weakened over time through, e.g., evaporation or washing off in heavy rain.
· Might have been adequate for an ordinary W but less effective for Samson the giant-chain breaking wolverine.

· Might have been in the W’s system and steadily weakening it as contact with the open wound continued.
· Might be a strong slow-acting poison that already is in the W’s system in lethal quantities, leaving the W certain to die within a couple of hours if F doesn’t shoot.

2. Other Evidence Going to Whether W was Already Mortally Wounded When F Shot It
· Supporting MW: 
· Jaw trap designed to do significant damage (though actual impact depends on angle and depth of wound and exact location on leg)

· Pull necessary to break chain probably exacerbates wound.

· Steady blood loss and wound likely worsening for at least several hours.

· W “crawling” and moving slowly.

· Possible effects of poison (if effective poison present, W putting mouth on leg and trap repeatedly might further spread it in its system).
· Supporting No MW: 

· Wound probably did not open major artery or animal would be dead.
· Little evidence of effect of poison except general weakness of animal.

· W has enough energy to snap and snarl at F.

· General strength/toughness of Ws

· Not Especially Helpful:

· W had strength to break chain (but almost certainly did so did so immediately after trap shut before blood loss, wordening wound, and effects of poison (if any).

· W chewing on its leg (B/c of pain, W might do so even if weak or dying. On the other hand, its need to get out of trap to hunt or escape humans may will drive it to chew on leg even id wound not especially bad.)

C. Abandonment/Pursuit.  Unlike the factors in the last two headings, I thought these Qs were easy winners for M under either 1st Possession or Escape Analysis.  Shortly after M awake, he checked his traps, found the W’s trail and followed it to the propeyt line arriving in time to see F shoot the animal.  Unclear what more you could expect of him (on exam, unlike GWA#2, you could cite to Taber & Bartlett).  Facts are nearly identical to Kesler. Some Ford attys tried to distinguish Kesler because of prior escape/recapture, but only relevance of that fact I can see is that it makes it more probable that pursuers would recapture again. Here, M should say that don’t need evidence of prior capture where W here is wounded and moving very slowly, so easy to catch. 

Despite normal presumption that people do not abandon valuable property, some F attys unconvincingly argued that M abandoned the animal in one of two ways:

· By not pursuing as soon as trap broke (Seems unlikely that court would expect farmer to stay up all night or attach alarm systems to monitor traps (Ws aren’t central to farming and aren’t that valuable).

· By choosing to smear poison on the traps and make comment about being rid of Ws even if they get out of traps. I think most logical read of this would berthat if trap only scratches or cuts the W without actually holding it, poison would kill it anyway, so it wouldn’t come back. Nothing about having a back up plan if trap doesn’t capture animal says “ I don’t want to keep it ifthetrap does work.” Moreover, why would M anchor the traps with bricks and later pursue this W if her didn’t want to get the value of the pelt.
Finally, what is the legal significance of the pursuit in the 1st Possession context?

· “Mere pursuit” does not create property rights, but this was close pursuit of a wounded animal.

· MW followed by close pursuit creates property rights (which would depend here on whether the wound was determined to be mortal).

· Third possibility is reaching a point in the hunt where the animal is under the control of the hunter so that actual possession is “practically inevitable.” Liesner.  Here, W is closely pursuing a wounded slow moving animal.  He would have caught it shortly if F hadn’t shot it. F has two plausible counter-arguments:
· Despite trap and close pursuit, M hadn’t really yet achieved “control” so doesn’t meet the test (I think court could go either way on this). 

· Because W crossed property line, M can’t capture the W w/o trespassing, so we should treat the case differently than if heandthe W were still on his land with no legal limitation on his simply grabbing the animasl. 


D. A few final specifics about facts in context of legal test.
1.  “Put it out of its misery.” Some M attys argued that F should not get property rights in the W because she killed it out of sympathy and not to get the pelt.  As with most intent-based arguments, I can’t see why her intent matters in this way.  Best use of this fact for M is that, if ultra-humane F thinks it’s time to kill the W, it must be in really really bad shape, supporting MW.
2.  Trap and Marking/Finder’s Knowledge:  M predictably will claim the strap is a mark giving F knowledge of the existence of an OO.  F’s best response is that broken trap under circumstances suggests trap-owner never fully captured W so doesn’t tell her it has an OO.  Instead, F attys often say it doesn’t work as a mark because it doesn’t indicate who the W belongs to. Several problems:
· Cases don’t say that FK only counts if info points to specific OO.  Crest in Manning did not do so and much info that Albers rtelies on for FK doesn’t either.

· F may know what M’s new traps look like and M may have put his name or other i.d. on the traps.

· W with trap on it is at end of bloody trail through the mud leading back to M’s yard when F knows M uses this kind of trap.  She’s have to be pretty dense notm to guess that it was M’s trap.
3. Trap and Definition of NL:  F reasonably argues that W is not at NL because artificial trap is on leg, so it is not “free from artificial restraint.”  F lawyers should anticipate that M will reply that trap can’t be a “restraint” when it no longer is restraining the W.  This should trigger a discussion of whether W can provide for itself or follow bent of natural inclination with trap still attached.
4. Trap, Fences & Useful Labor:  
· Generally: No animals case says or even suggest that party who does most or most useful labor wins.  No support for any kind of comparison. 

· .Many students argued that that the fences were better or worse methods than traps for dealing with Ws. Since they were not involved in any way in the the capture of the W here, makes no sense to use this pelt to reward or punish F for unrelated labor.

· Ok for M to say killing wolverines is useful & good for farmers, but only evidence we have of the results of his new trapping method is that this particular trap didn’t work right. Indeed, her strongest argument is that his labor is not simply not useful but severely reckless, because the result is to have very dangerous animals out on other people’s land unable to run away. 

· Finally, always good to talk about incentives created if we do or don’r reward someone’s labor.  Here, since M’s primary goal is to protect his checkens, no reason to think he’ll stop trap[ping if he loses case.  He might even use loss as incentive to use/make better traps. 
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