ELEMENTS B1 & B2 FALL 2016 

PRACTICE MIDTERM:  STUDENT GRADING FORM

INSTRUCTIONS
1.  General Approach: This grading form is designed to give you a detailed sense of the strengths and weaknesses of your answer, but will not yield any kind of numeric score (let alone a letter grade).  Try to fill it out carefully, thoroughly, and honestly. 
When I fill out the form for one of your answers:

· I fill out the six charts for the individual escape factors in the order in which you address them.
· I simultaneously make relevant notes on the other two pages as points arise (e.g., indicating the locations of your use of a policy argument or of an unclear passage or of a mistake of law).  
· When I’ve finished with the individual factors, I then review my notes on the other two pages, indicating overall impressions where appropriate (e.g., noting that you had very few or a great number of mistakes of law).

You might try working this way yourself.  However, you may find it easier to first separately fill out the charts for the individual factors, then do a second and even a third read of your answer to fill out the other two pages.
2.  Individual Escape Factors (Charts on pp. 5-7):
a.  Filling Out the Charts: I suggest beginning by going rapidly through your answer and writing down in little box at the upper right corner of each of the six charts the location (page or paragraph) of every place you address that factor.  Then for each chart, look through all the locations you addressed thast particular factor and circle every listed idea, rule, citation or argument you referenced anywhere in your answer. If you made a relevant point I didn’t list, write it in the box at the top of the chart.  When you are done with all locations referencing the factor, circle the appropriate characterization of your analysis in the “2 Sides?” box. 
b.  Assessing the Strength of Your Work:  In the hour you have to address the question, you can’t hit all of the ideas I’ve listed in any one chart, nor can you do what I’ve called “extended discussions” (see below) for all of the factors.  Generally speaking, if you did “extended discussions” of two or three factors, you probably are doing pretty well.  Evidence of strength of your work on a particular factor includes:
· Circles on at least 8-10 of my listed ideas

· Several circles in both the “Rule” and the “Analysis” boxes

· A balance between the two sides that is close to what I suggest at the top of the chart
· At least one circle in the Policy/Tiebreaker box.
3. Overall Substantive Content/Concerns (p.8):  Much of this should be self-explanatory; I’ve provided explanations only for categories where I think they’ll help. 

a. Overall Quality of Analysis

· Provides Cites to Authority:   Helpful (though not crucial) to provide cites to support relevant legal standards and policy ideas.
· Uses Available Facts:  The more circles in the “Relevant Facts” section of the charts the better, although if you see at least some relevance for most of the facts in the problem, you are probably doing well even if you don’t see every way each fact might be used.  A separate way to assess this is to read your answer with a copy of the exam question beside you.  Every time you mention a fact in your answer, highlight it on the exam question.  When you’re done, check how much of the question is highlighted (ideally, should be most of it).
· Analysis Integrates Facts and Law:  Ideally, on each chart, you should have several circles in both the “Rule/Legal Significance” boxand in the “Analysis/Relevant Facts” Problematic if on some or all of your charts, almost all your circles are in one but not the other.    


b. Choice of Topics to Address/Emphasize

· Time Spent on Uncontested Topics:  Uncontested topics are those trhe lawyers won’t fight about.  If I don’t include a topic in the comments/model answers memo, it probably would not be contested.  

· Escape Topics Missed: Simply list the factors where you had little or nothing to put on the chart.
· Depth on Key (Contested) Topics:  
· “Extended Discussion:” Indicates a factor with at least 8-10 circles, at least half of of which are not in the “Rule/Legal Significance” box. 
· “Individual Tie-Breakers”are attempts to resolves a two-sided discussion of a particular factor using one of the ideas listed in the bottom box or a similar kind of policy argument.;
c. Content Beyond Individual Factors: I tend to reward all of the categories here pretty heavily.
(i) Comparisons to Facts of Cases (or Examples They Employ):  Give yourself credit anytime you note ways in which the facts of the question are similar or different to the facts of a case or one of the examples the case uses (e.g.,Manning’s organ-grinder monkey).
(ii) Policy Arguments:  Give yourself credit for each use of one of these policies (except don’t count arguments in the Rule and Analysis boxes in the Labor chart)
(iii) Overall Tie-Breakers for Question as a Whole: Give yourself credit for arguments you make to help resolve the overall case where different factors favor different parties. 
· “Relative Weight of Factors” means explaining why one or more factors should be viewed as more important tHan the others.
· “Using Policy” Means explaining why one or more significant public policies support a particular party’s overall position.
4. Exam Technique & Presentation (p.9) All of these are common problems that weaken your answer (i) by suggesting that you don’t understand something or (ii) by making it difficult for me to understand your points or their significance.  As honestly as you can, mark down the location in the exam of any of these problems.  A few of them are inevitable, but the more you have, the weaker your answer tends to be.


a.  Organization Concerns:  Most of these should be self-explanatory, but I’ve provided some hints that you have the problem:
· Overall Structure Unclear/Problematic: Hint:  You can’t remember why you addressed the topics in the sequence you did or you are startled multiple times by the sudden appearance of an unrelated idea.
· Conclusions Stated Before Analysis on Indiv. Topics or Overall: Save conclusions until you’ve completed your analysis. Bad choices include:
· E.g., Whole answer begins: “F has the stronger case here’”

· E.g., Paragraph on NL begins with statement of legal significance and definition with Mullett cite, then continues: “Here, the SL clearly had returned to NL.
b. Clarity Concerns: 

· Unclear Passages: Hard to understand what your serntence/phrase means.
· Unexplained Points: You make statements without clarifying their relevance or without making your logic explicit: “The SL cannot provide for itself in a river in the winter.” “The SL needed to have more labor expended on it.”
· Unsupported Conclusions: You tell me who wins or loses under a particular legal test without explaining why.

c.  Accuracy Concerns: Obviously, it is hard for you to identify your own errors.  I suggest when you review your answer, if you are at all uncertain about the accuracy of anything you said, look up the point in question to see if you were write. 
5. Number of Characters Typed: To try to get a sense of how much you got on paper compared to the rest of the class, I compiled some comparative information about the number of characters you typed, focusing on the middle number of the three that Exam4 provides on the first page of the printout of your answer (= characters not counting spaces).  Please keep in mind that there is not a strong correlation between this number and the strength of your answer.  Some students had very high character counts but made lots of mistakes and/or did not focus on the most impotrtant issues.  Some students with low character counts hadconcise well-focused answers that would have earned grades of B+ and above. 
a. Different Concerns that Relate to Character Counts:

(i) Comfort Level with Course Material: The better you know the relevant course materials, the faster you will recognize issues and arguments and the easier it will be for you to keep them in mind while you are typing.  Once you start writing, you shouldn’t have to stop repeatedly to think about what the rules are or how they might apply to your facts or what legal point you ought to address next.  Improving and expanding your study process should increase the speed at which you can type.

(ii) Comfort Level with Exam Task: Similarly, you can write faster when you have a clear idea of what you need to accomplish for a particular answer and a good sense of how to approach your task.  Doing practice questions helps you get experience organizing your answer and understanding how best to approach it.  This is particularly true for Elements Questions 2 and 3, which are less like what you do for other classes. Experience test-taking generally speeds up your writing.


(iii) Physical Typing Speed: All else being equal, some of you will type faster than others.  No matter how well you understand the material and your task, many of you can never achieve the 7200 characters in 40 minutes reached by the two fastest typists in the class.  This shouldn’t cause you great concern, because there isn’t a strong correlation between quantity of characters and grades.  However, if you are on the very low end of the class and you felt like you had studied seriously for the midterm, you might consider whether you’d be better off handwriting the exam.  Handwrite some practice tests and see what seems to work best for you.


(iv) Efficiency of Writing: All of you at this stage of law school have a lot of room to improve your writing efficiency, meaning how few characters it takes you to clearly express an idea. Because you get “paid” by the idea (and not by the word or by the character), you should practice making points in as few keystrokes as possible.  The pre-midterm handout, my exam technique workshop, and my eventual individual comments will all give you some ideas about how to improve efficiency.
b. The Raw Numbers: I only had info on 67 of the 73 tests.  Four were handwritten and two of the typed exams did not provide a character count.  You obviously can count (or estimate) the number of characters in your test to figure out where you fall on the list below.
· More than 6100 Characters = Top7 (roughly top 10% re quantity) 

· More than 4700 = Top 22 (roughly top third re quantity)

· 4348 = Median Quantity; 4289 = Mean Quantity
· Less than 3700 = Bottom 22 (roughly bottom third re quantity

· Less than 2500 = Bottom 7 (roughly bottom 10% re quantity)

 INDIVIDUAL ESCAPE FACTORS

	
	Return to Natural Liberty (Strong Points for Both Sides)
Other Useful Ideas:


	2 SIDES?
	All-for-F     Mostly-for-F     Pretty-Even     Mostly-for-O     All-for-O

	Rule/ Legal Significance
	NL = To F if No AR    Natl Habitat Unneeded     Blacjstone/ Mullett Cite       

Give Definition:     No Artif. Restr.     Provide for Self      Follow Bent

No NL if cont’d pursuit/short time/dist.          Kesler Cite

	Analysis/ Relevant Facts
	Not Pacific    Survived 2 weeks in lake
No evidence of health probs     “play” suggests OK/following bent

Lake not ocean      Freshwater      Maybe Fewer Fish     May Freeze

Compare Mullett Facts    Compare Kesler Facts   No Close Pursuit

	Policy/ Tiebreakers
	Insufficient Control/Confinement by OO          No Notice to Finders
Albers Doesn’t Use for Valuable Industry Animal          Other


	
	Animus Revertendi (Mostly Favors F)
Other Useful Ideas:



	2 SIDES?
	All-for-F     Mostly-for-F     Pretty-Even     Mostly-for-O     All-for-O

	Rule/ Legal Significance
	AR = Goes to OO     Animal intends to return home
Usual custom of returning    Blackstone/Mullett cite

Look at indiv animal (not species)       Albers cite

	Analysis/ Relevant Facts
	Never left/returned.  Stayed on riverbank w/o restraint several days
Might = several days escape/return       Still maybe not “custom”

O’s other SLs didn’t run away          But look at individual

After escape, 1 week + 70 miles     Stayed at lake 2 more weeks

No evidence would go back     Compare Mullett Facts    

	Policy/ Tiebreakers
	O maybe reasonable b/c of experience with others
No evidence of labor to train in AR    No evidence of emotional bond


	
	Abandonment/Pursuit (Strong Points for Both Sides)
Other Useful Ideas:



	2 SIDES?
	All-for-F     Mostly-for-F     Pretty-Even     Mostly-for-O     All-for-O

	Rule/ Legal Significance
	Abandoned Animal Goes to F       Mullett Cite      

Negligence not Aband.     Pursuit Helps OO    Kesler Cite   

OK If OO Abandons Pursuit “by Compulsion”   Albers Cite

	Analysis/ Relevant Facts
	O does not physically pursue    Easier to pursue on river than ocean

O left town b/c biz obligations   O used posters/ads to notify public
Posters/ads didn’t notify F     Posters/ads probably not out forever

No other acts by O for two years     SL trained/valuable so O wants it

  Compare Mullett facts     Compare Kesler Facts   Compare Albers Facts

	Policy/ Tiebreakers
	O’s Labor: Did O act reasonably under circumstances?
Should very long time w/o further acts mean abandonment?


	
	Marking/Finder’s Knowledge (Strong Points for Both Sides)
Other Useful Ideas:



	2 SIDES?
	All-for-F     Mostly-for-F     Pretty-Even     Mostly-for-O     All-for-O

	Rule/ Legal Significance
	Distinctive mark favors OO    Other evidence F aware of OO favors OO
Manning cite   Albers cite    Examples in Manning + Albers + Kesler

	Analysis/ Relevant Facts
	Man-made mark     Industry custom   Unclear if permanent 

Maybe not clearly man-made if just circle    Maybe mark hard to see/find   
Maybe mark elaborate/brightly colored     Not clear if F is expert   
Compare Albers mark   Compare Manning crest   Tricks show prior owner     
F knows SLs live in salt water, not lake     Could SL swim from ocean?

F didn’t see tricks/mark before capture.  Likely to see mark over time
Compare Albers facts      Compare to examples (elephant/grizzly bear)

	Policy/

Tiebreakers
	Should evidence count against F if no easy way to find OO?

Should evidence count against F if mostly unaware until captured?

Might turn on whether mark is recognizable/traceable. 

	
	Taming/Labor/Investment/Industry (Mildly Favors O)
Other Useful Ideas:



	2 SIDES?
	All-for-F     Mostly-for-F     Pretty-Even     Mostly-for-O     All-for-O

	Rule/ Legal Significance
	Taming favors OO.    Taming not enough by itself.     Manning cite.  

Helps OO if valuable industry animal.   Albers cite.    Manning example.
Albers does not say evert valuable industry animal goes to OO.

Cases generally favor rewarding useful labor.    Pierson cite.  Shaw result.

No escape case explicitly rewards finders’ labor.

	Analysis/ Relevant Facts
	SL trained to do tricks.   O invested $$$ in SL.  SL part of circus industry.
Some O labor re confinement/pursuit.     Less than it might be.

Traveling circuses unlikely to be significant to any state economy.

F invested in capture, tank, business, 2 years maintenance.

Compare Albers facts.   Compare Mullett facts.  Compare Manning Facts.

	Policy/ Tiebreakers
	Should very long time outweigh O’s investment?
Should F’s knowledge of prior OO undercut his investment?

Matter that F making money (free-riding) off training O paid for?


	
	Time/Distance (Favors F)
Other Useful Ideas:



	2 SIDES?
	All-for-F     Mostly-for-F     Pretty-Even     Mostly-for-O     All-for-O

	Rule/ Legal Significance
	Shorter time/distance favor OO.    Manning cite.  
Can show no NL.    Kesler cite.    Can show no AR.    Mullett cite.

	Analysis/ Relevant Facts
	Distance = 120 miles.      Maybe not much for SL in one week.
Time (escape ( capture) = 3 weeks.     Time (to OO claim) = 2 years

Both time & distance greater than any escape case. 

Compare Mullett facts.   Compare Manning facts.  Compare Kesler facts.

	Policy/ Tiebreakers
	Factor might matter less where valuable industry animal.
Factor might matter less where mark and some F’s knowledge.


OVERALL SUBSTANTIVE CONTENT/CONCERNS

Overall Quality of Analysis


Points for Both Parties
       Generally        Pretty One-Sided        Very One-Sided

Provides Cites to Authority      Generally        Some        Rarely


Uses Available Facts
Uses Most Facts
Misses Some

Misses Many

Analysis Integrates Facts and Law     Generally        Some        Rarely
Choice of Topics to Address/Emphasize

Time Spent on Uncontested Topics (Should Minimize)


1st Possession 
  None      1-2 Sentences      More____________


Other___________   None      1-2 Sentences      More____________


Escape Topics Missed ________________________________________________


Depth on Key (Contested) Topics


Extended Discussion of _____________________________________________


Individual Tie-Breakers for ___________________________________________
Content Beyond Individual Factors


Comparisons to Facts of Cases (or Examples They Employ)


Manning  1-2 Points      More (Favoring One Party)     More (for Both Sides)



Mullett
    1-2 Points      More (Favoring One Party)     More (for Both Sides)


Albers     1-2 Points      More (Favoring One Party)     More (for Both Sides)


Kesler    1-2 Points      More (Favoring One Party)     More (for Both Sides)

Policy Arguments



Labor (Other Than as an Individual Factor) 


Certainty



Demsetz



Other:

Overall Tie-Breakers for Question as a Whole


Relative Weight of Factors



Using Policy



Other:
EXAM TECHNIQUE & PRESENTATION

Organization Concerns:  

Overall Structure Unclear/Problematic


Separate Topics Addressed/Mixed Together


Individual Topics Addressed in Multiple Places


Repetition


Conclusions Stated Before Analysis on Indiv. Topics or Overall

Clarity Concerns: 

Unclear Passages

Unexplained Points


Unsupported Conclusions

Accuracy Concerns: 

Misuse of 1st Possession Cases for Escape Qs


Other Misreading of Cases


Misapplying Legal Tests


Misreading Problem

7

