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A.  INFORMATION ABOUT THE COURSE

1. Overview: This course primarily is designed to teach you how to read cases and how to use cases to make legal arguments.  In addition, we will spend some time learning about the basic operation of the American legal system.  Of course, your other first year courses will also address these issues, but they also will try to give you an overview of a large body of legal rules in a particular field.  By contrast, in Elements we will be able to study a relatively small number of cases in great detail.  This very careful review of material will give you the opportunity to acquire and practice reading, analysis, and argument skills you can use throughout law school and your legal career. Many groups of cases would be appropriate vehicles for learning these skills.  I have chosen cases that all relate to one recurring problem in the law: the tension between individual property rights and the needs of society.  
FAQ:  Why is the Class Called “Elements of Law”?
In Unit One, we will begin our work on case reading and legal argument in the context of two questions arising under the common law regarding the ownership of wild animals:  

(i) First Possession: How do you acquire property rights in something unowned (in these cases, wild animals)?  

(ii) Escape: If you own something and it gets out of your immediate possession (in these cases, when a captured wild animal escapes), when do you lose your property rights?

These cases will provide your introduction to most basic legal skills.  I use them because their facts are relatively simple, because they implicate important and recurring policy issues, and because many students find them fun to work with.

In Unit Two, we will examine these questions again in two very different contexts: the whaling industry and the oil and natural gas industry.  In addition to further practice will the skills employed in Unit One, we will use the new contexts to work explicitly on a crucial form of legal argument:  the use of analogy.  The whaling cases also raise important issues about the appropriate relationship between custom and law.  
In Unit Three, we will conclude the course by examining the federal Constitutional protection of private property rights and how it interacts with state government attempts to regulate land use or protect natural resources.  We will read several U.S. Supreme Court cases, giving you an introduction to Constitutional Law, an opportunity to make arguments in the context of a line of cases from the same court, and a chance to discuss how judges think about crafting their decisions.  
2. Course Administration:  
a. Course Materials & Other Documents:  Materials and other information related to the course will be posted on the course page online:

http://faculty.law.miami.edu/mfajer/ElementsB12Fall2016CoursePage.htm
The documents labeled “Course Materials” are the primary readings for the class.  The “Syllabus” is the table of contents for the course.  The “Assignment Sheet” lets you know what you need to prepare for each class meeting and when written assignments are due.  These documents are currently available for roughly the first two weeks of the semester. I’ll update them regularly in plenty of time for you to get your work done.  
During the semester, I also will post various supplementary documents, including comments and sample answers regarding case briefs and written assignments and additional “Information Memos” with clarifications of points from class discussions and answers to questions received by e-mail. Unless otherwise indicated, these materials are required reading for the course.  In addition, whenever I use power point slides, I will post them on the course page after both classes have worked through them.
FAQ:  Why Don’t You Post Your Slides Before Class?

In class, we regularly will refer to specific language in the cases and frequently refer back to cases we read earlier in the semester, so you probably will find it helpful to put a hard copy of the course materials in a secure binder and bring them to every class. You also probably will want a hard copy of this memo in the binder along with syllabi and assignment sheets as they are available.  If you choose to rely solely on digital copies of these materials, I will expect you to be able to access them quickly if I ask you to look at a specific passage. 
b. Class Meetings:  On the first day of class for each section, we will begin class at 8:00am.  After that, the schedule will be as follows:

Section B1:  Mon/Wed 7:55-9:20am (with 10 minute break)
                    Fri 9:25-10:40am (with ~8 minute break)

Section B2:  Tue/Thu 7:55-9:20am (with 10 minute break)

                    Fri 7:55-9:10am (with ~8 minute break)

FAQ:  7:55 am? Really??
The shorter Friday classes (with resulting shorter breaks) are to give Section B1 a little bit more turnaround time before you all have Contracts at 11. Incidentally, this is an example of what will berecurring color coding on the course page and in the course materials.  Instructions specific to Section B1 will be blue; instructions specific to Sections B2 will be green; instructions for both sections will be in red or black. 

For a variety of logistical reasons, I need to keep the two sections roughly in sync.  Because we have two sections of 39 students meeting in a room that holds 80, we can make necessary adjustments by having the two sections occasionally meet at the same time.  The two adjustments I’ve already scheduled are as follows:

· Section B1 will not meet on Labor Day (Monday 9/5).  To stay on track both sections will meet together in A110 on Thursday 9/8 (7:55-9:20).

· Section B1 will not meet on Yom Kippur (Wednesday 10/12).  To stay on track both sections will meet together in A110 on Thursday 10/13 (7:55-9:20).

In addition, we sometimes lose class days to hurricanes and tropical storms and, very occasionally, when I am too sick to teach.  If one or more classes is cancelled for these reasons:

· Assume that the next time the course meets, we will cover the material scheduled for the cancelled class (the first cancelled class if more than one).

· As soon as I can, I will post revised assignment sheets reflecting any necessary adjustments, including additional classes with both sections arttending as needed.
c. Office Hours & Other Out-of-Class Interactions:  I will have office hours for your class on Mondays and Thursdays from 10-11 a.m. and Wednesdays from 3:30-4:45 p.m. I don’t take individual appointments during these times, but instead see students on a first-come, first-served basis.  To see me at other times, you can schedule appointments by e-mailing me or talking to me in person (my assistant does not keep my calendar). You also should feel free to stop by my office (Law Library Room G280) without an appointment.  If I’m available, I’ll be happy to talk to you; otherwise I’ll make an appointment with you for a later time. 
If you have questions about the course or about law school generally, e-mail is a good way to communicate <mfajer@law.miami.edu>.  I check my messages at least daily during the work week, and I am likely to respond fairly quickly once I get the message.  If I think it is worth sharing with the class, I may copy your question and my answer and circulate them to everyone, of course deleting your name and other specific references to you. 
d. Lunches with Students:  Beginning the second week of the semester, I will have lunch with students in groups of six or seven.  The lunches will begin at 12:30, on Tuesdays and Wednesdays for Section B1, and on Thursdays and Fridays for Section B2.  I intend these lunches simply to be an informal opportunity for you to ask whatever questions are on your mind that week and for me to get to know you better.  

During the first couple of class meetings, I will pass around a sign-up sheet so you can schedule a lunch at your convenience.  I then will post the schedule on the course page and provide reminders in class.  We will meet on the bricks, then get a table at the food court or the Student Activity Center.  Either way, there’ll be time for you to purchase lunch or you can simply eat a lunch you’ve brought along.  If at the last minute, you cannot attend, please let my assistant or one of the other students know so the group is not held up waiting for you.
3.  Operation of the Class:  
a. Courtesy:  As a courtesy to me and to your fellow students, please be in your seats and ready to start at the time the class is scheduled to begin and again at end of the break. If you arrive late, enter through the rear door and seat yourself quietly.  When we approach the end of the class period, do not start to pack up your things until I’ve clearly indicated I’m done.  

Most of you greatly resent rustling, whisperings, tappings, and slurpings while you are trying to take notes or to respond when called on. Therefore, to the extent humanly possible, please do not whisper, tap, rustle or slurp in class.  I get especially annoyed when students talk audibly to each other while another student is trying to address the class.  If you do this, I may assume you wish to participate and call on you (whether or not you are on call).  I also may simply tell you to shut up.  If you desperately need to communicate during class, do so silently by texting or passing notes.  


As you know, the proliferation of electronic devices has created high tech versions of discourtesy that you should avoid.  Before coming to class, turn off the sound on phones, laptops, and other devices. I don’t find the Windows theme music especially entertaining, particularly after we have started to work. When using your laptop in class, only bring up onto the screen your notes, the course materials, or programs that consist entirely of text.  Do not open computer games, movies, or other internet sites containing pictures or video, all of which can significantly distract the students sitting behind you.  If you are caught violating the rule, I will give you a choice of taking a small penalty (to be subtracted from the points you receive toward your final grade) or doing without the laptop for a few classes.  Repeated offenses will result in greater penalties.

b. Attendance:  Starting with the second class meeting, I will pass around an attendance sheet each class. (The seating chart you fill out will serve as the attendance sheet for the first class.)   You are allowed five absences over the course of the semester and, absent extraordinary circumstances, I will not distinguish between “excused” and “unexcused” absences.  If you have more than six absences, I will deduct points from your total score in the course, which might result in a lower grade.  I will increase the penalty the more classes you miss. For purposes of this policy:

· Being late will count as one-third of an absence and is defined as arriving after the attendance sheet has passed your seat.  If you do arrive late, please make sure you check in with me at the break or after class to ensure you get charged with a lateness rather than an absence.

· Failing to arrive until the break or failing to return after a break will count as one-half an absence.

FAQ:  Why Do You Have an Attendance Requirement?
c. The Panel System & Class Assignments:  To facilitate high quality class participation, I employ a panel system.  I will feel free to call on anyone for assigned material during the first five classes. After that, I will divide the class into four roughly equal panels (named, of course, after chemical elements).  I then will divide up the material we read so that, for most assignments, one particular panel will be “on call” and have primary in-class responsibility for the material.  Of course, anyone is free to volunteer to participate whether or not they are on call.  However, I will start the discussion of assigned material by calling on people from the responsible panel. During the fourth class meeting, I will ask you to turn in a list of people you’d like to study with (if any) so I can put you on the same panel.  This will facilitate your preparing together when you are on call.  
Students on a panel are responsible for particular material, not for a particular class hour; I will feel free to pick up an unfinished discussion about their material with panel members the next day or to ask you in later classes about material you prepared earlier.  Also, a few of the discussion questions on the assignment sheets will be listed as “ALL,” which means that all students are on call for those questions. 

FAQ: How Much Do I Have to Work With the Other Students on My Panel?

When you are on call, I will expect you to be prepared to discuss your assigned material carefully and will deduct points from your final grade if you are unprepared more than once.  Being “prepared” includes organizing your notes and briefs so that they are readily accessible in class.  If I ask you to respond specifically to one of the Discussion Questions or to give me part of a case brief, you should be ready to do so right away.  Please don’t keep the class waiting while you fumble through your notes or scroll through several screens on your laptop.  
The panel system has several advantages.  From your perspective, knowing when you are likely to be called on can help you make decisions about allocating your time.  You can spend more time preparing for the material for which you are responsible and, as part of this more intensive preparation, take the opportunity to review earlier material.  In addition, you can do this preparation with study partners you have chosen.  From my perspective, this extra preparation helps ensure that students I call on are ready.  In addition, my experience is that panel members I don’t call on often volunteer because they have thought through the material carefully. 

FAQ: How Well Do I Need to Prepare Material When I Am Not On Call?
Of course, I am well aware that life does not always permit you to be as prepared as you’d like.  If you are unprepared, come to class anyway. Generally, you will get even more lost if you miss class discussion. If I call on you and you have not done the reading, please say so.  I then may give you questions that don’t specifically refer to the material or skip your turn until the next time your panel is on call.  In any event, I will treat unexplained absences when you are on call as the equivalent of being unprepared when called on, so you gain no advantage by failing to appear.  If you do have to miss class on a day you are on call, e-mail me to explain what happened so I don’t treat you as AWOL.
4.  Preparing for Class:  A primary goal of the course is to help you to become a skilled reader of judicial opinions.  At the beginning, you almost certainly will find it difficult to identify which information in the cases is significant and sometimes you may even have trouble just figuring out what happened.  Here are several suggestions for getting the most out of your reading:


a. Read Material More Than Once:   Reading a case several times will greatly improve your comprehension.  I would suggest that you begin by reading through the case quickly to get a sense of the “plot:” the parties, the major issues, and the result.  Then reread more carefully at least once (making notes as you go) to get a more precise sense of the details of the case, particularly focusing on the court’s reasoning.   

Because we will rarely finish a case in a single class, you also should get into the habit of re-reading cases we are continuing to work on shortly before we resume our discussion.  This will help you assimilate earlier discussions and refresh your memory about the details of the case.  Rereading a case yet again after we have completed class discussion will help you correct any misapprehensions you had based on your earlier readings and is likely to help set in place what you’ve learned in class. 


b. Look Up Words You Don’t Know: One of the most difficult problems at the start of law school is the weight of new vocabulary.  Get into the habit of looking up words you do not know or are not sure of.  To help you with this process, for the older cases, I have provided glossaries of terms that you are less likely to know.  For cases decided after 1900, you are on your own.


c. Read and Answer the Discussion Questions:  I have included in the course materials a series of “Discussion Questions” after each reading.  Addressing these questions will constitute the bulk of our class discussion that is not taken up simply determining what the cases say.  The assignment sheets will let you know (roughly) which questions we will address in each class session.
I expect you to take the questions seriously in at least two ways.  First, reading through the questions as you prepare the case will give you some ideas about what I think the important issues are.   I suggest you skim the questions after your first reading of the case to help you reread it more intelligently.  Second, after reading the case, I expect you (perhaps along with a study group) to work through the assigned questions thoroughly, probably jotting down some notes and ideas, so that you are well prepared to address them in class.  
When I call on you in class regarding one of these questions, I do not want you to respond by reading aloud a long carefully drafted paragraph.  Instead, I am looking for you to be ready to discuss intelligently the issues raised by the questions, ideally without having to refer to your notes.

To prepare most effectively, you need to read the questions carefully to determine what you are being asked to do.  Some ask you for information from the readings; others ask you to provide information from your own experience.  Some ask how a particular legal authority would resolve a problem; others ask you to think about the ideal way to resolve the problem.  If you aren’t sure what I am getting at, feel free to ask me.
Once you’ve identified your task, push yourself to go beyond the most obvious responses.  If I ask you to make a list, spend time to try to add more items to those that occur to you immediately.  If I ask for arguments about a particular topic, assume that there are several reasonable responses and try to identify as many as you can. If the question makes reference to prior readings, go back and reread the original text rather than relying solely on your memory or your notes.
Finally, although a few discussion questions have clear correct answers, most of them are much more open-ended.  At first, you should not expect to be able to identify all (or even most) of the possible responses prior to our discussions in class.  For some questions, a really thorough discussion often requires the contributions of many students with differing backgrounds (in terms of, e.g., ethnicity, religion, family history, geography, education and work experience).  Other questions are designed to introduce concepts that we will explore in more depth later in the course.  Thus, after each class, you should make time to review the discussion questions we covered and to correct or supplement your prepared responses in light of the class discussion.  In addition, you might want periodically to look over questions we covered earlier to see if our more recent work changes the way you think about them.

d. Brief the Cases:  Even after you have looked up words you don’t know, you are likely to have trouble (at first) identifying the information in cases that is most relevant to lawyers.  For most beginning law students, merely reading and thinking about the cases will be insufficient for this purpose. You also will have to prepare briefs of the cases.  I strongly suggest that you write out briefs of all the cases in Units I and II (as opposed to just highlighting key language or jotting down notes in the margins). You will find that writing out case briefs greatly increases comprehension and greatly decreases the amount of stammering time if I call on you.  
In a subsequent section of this memo, I have provided the format I’d like you to use for briefs in our class.  Because you are new to briefing cases, doing your briefs at the level of detail that I require will be challenging and you are likely to make mistakes in your early efforts.  When your panel is on call for the brief of a particular case, you don’t need to turn anything in to me, but I expect you to be ready to supply any of the parts of the brief in the indicated format.

I suggest that, especially during Unit I, you edit or redo your briefs after class discussions of the underlying case so that you have accurate and thorough records of the cases when you review them for later use in the course and for the exam.  In addition, to help you along, I will work through the brief for our first case in detail with slides and I will post sample versions of briefs for each case in Units I and II after we go through them in class.  

As one way to keep tabs on how you are doing, you can compare your briefs to the published samples.  Then if you find discrepancies that are not explained in the samples, feel free to ask questions.  Because I cannot look at the briefs of 78 students to see if each of your versions of each section of the brief is OK, you will need to formulate questions more specific than, “Was this all right?”  If you do so, I will be happy to spend time with you making sure you understand what I’m looking for. 
e. Reading Comprehension Self-Quizzes: Before we first address most of the assigned readings in class, I will post on the course page a set of multiple choice questions and a separate document with answers and explanations.  On the assignment sheet, I will indicate sensible times to complete the quizzes. However, these are entirely for you to work with on your own; I will not monitor whether you are doing them or use them in determining your grade.  You might find it helpful, once you are comfortable with the material, to “take the quiz” and then check your answers.  Alternatively, you might want to look at the questions before doing the reading to identify facts and ideas to look out for; certainly some of the answers and explanations will help you to respond to relevant Discussion Questions. 

These materials are relatively new, so they may still include a few sentences that are hard to understand or are partly incorrect.  I will appreciate your asking questions and calling any problems to my attention, so I can post corrections and make these tools as useful as possible.
5.  Feedback and Evaluation:  Your grade will be based on the following components, each of which is described in more detail below:  You can earn up to 60 points from the final exam and  up to 12 points from the three group written assignments.  I will add points for strong class participation.  As noted above, I will subtract points for violations of the attendance policy or for multiple instances of being unprepared when on-call.    
a. Graded Group Written Assignments:  You will complete three group written assignments with partners I will assign.  These each involve making a set of specific legal arguments.  They will be due roughly the third week in September, the third week in October, and the second week in November.  I will provide detailed instructions for each assignment and more precise due dates at the appropriate point in the course.  

FAQ: Why Do We Have to Work in Groups on Graded Assignments?
In a subsequent section of this memo, you will find the formatting and submission requirements for your written submissions.  To preserve anonymous grading, you will submit your work electronically to my assistant and will use pseudonyms rather than your real names to indicate who you are.  Submissions will be due mid-evening on weekdays or on weekends so completing them won’t require you to skip other classes or to stay up all night.
Shortly after you have turned in your written assignments, I’ll post comments and best answers based on the work of prior classes so you can evaluate your own work. I will later provide you with detailed individual feedback and a score.  Because there are almost 80 of you, the turnaround time for individualized feedback on your work will vary.  I will promise that you’ll get substantial (if not complete)  comments on your first assignment before the second one is due.  I will try to get detailed feedback on the other two assignments by a few days before the exam, but that sometimes does not happen. You should get in the habit of comparing your work to the posted comments and models as soon as possible so you can try to determine how you are doing even before you get individualized comments from me.
Doing minimally satisfactory work on the written assignments will earn a check (√) as your score, which means no additional points.  Better work will earn up to four points.  However, I will only give top scores for exceptional work.  Occasionally, a submission falls sufficiently below what I consider minimally acceptable that I award a score of -1.
Judging by prior classes, I expect most students will earn a total of between one and seven points for their written submissions, but you are welcome to submit work that convinces me to give you more.   Because you can earn penalties for lateness and for failure to follow instructions, it is possible (though very rare) to earn a negative total score for these assignments.
b. Practice Midterm:  During the week before Fall Break, the Law School administers a practice midterm exam to all first-year students in their small section class.  Although the academic calendar says that these will be administered on September 26-28, because of the need to keep the two sections in sync, my test will be administered to both sections on Friday morning September 30, sometime between 8 and 11 a.m. (replacing our regular class meetings).  The midterm will be closed book, although I will attach a copy of the course syllabus (up to that point) so you will have easy access to case names and major topics.  Prior to the test, I will give you more detailed information about what to expect.
The midterm will not count toward your final grade, but it is mandatory.  September 30 is the last day before Fall Break, so (if you haven’t already) please do not make plans to leave town early.  If, for whatever reason, you cannot take the midterm when it is administered to everyone else, you will need to arrange with the Dean of Students’ office to take it at a different time.  As will be true of all your law school exams, to preserve anonymous grading, you bring any problems or concerns only to the Dean of Students’ office, not to your Professors.
Immediately after everyone has taken the midterm, I will post the question on the course page along with comments and sample answers from prior classes.  Right after fall break, you will be able to retrieve a copy of your test along with a detailed grading sheet you can fill out to assess your own work.  As soon as I can (consistent with finishing feedback on yur first group assignment), I will fill out the same grading sheet for each of you and return them so you can compare my assessment to your own.  At that point, you will be free to ask specific questions raised by this comparison or my comments.

c. Final Exam: Liker the midterm, your final exam will be closed book, with a copy of the course syllabus attached for easy access to case names and major topics.  It will be three hours and 30 minutes long and consist of three “essay” questions.  The first two questions will test the material in Units One and Two; the third question will test the material in Unit Three.  You will have an hour at the start of the test to read the questions, take notes, and outline your answers.  Then you will have 50 minutes to write each answer.  As the semester progresses, I will give you questions and best student answers from prior exams, we’ll go over some old questions in class,and we will discuss exam technique at length. 
FAQ: What Will We Need to Know for the Final Exam?
d. Class Participation:  I will add some bonus points towards some students’ final grades for quality class participation—participation that demonstrates both thought and familiarity with the assigned material and that I consider above average for your particular class.  Stronger participation earns more points and increases the likelihood that the bonus will improve your final grade.
In assessing your participation, I consider only comments made during class.  Conversations with me outside of class should improve your understanding and may improve my opinion of you, but won’t lead me to raise your grade.  Similarly, regular attendance is a separate requirement and is not a positive component of the participation grade.  However, as noted above, I will deduct points from the scores of students who violate the attendance policy or who repeatedly are unprepared or absent without excuse when on-call.
FAQ: Why Reward Class Participation?  

6. Conclusion:  Elements provides you with an important opportunity to work through legal materials carefully and thoroughly and think about how cases are constructed and how lawyers can use them to make arguments.  If you take your work seriously, you will learn techniques that will help you in your other classes and in your legal writing.  In addition, all the Elements classes I’ve taught have been a lot of fun for me and for (most of) the students.  I look forward to getting to know you this semester.
B.  FAQs
· Why is the Class Called “Elements of Law”?  
One answer is that the purpose of the course is to introduce you to the component parts of law:  the forms of legal authority, methods of reasoning and argument, and the roles of various players in the legal systems. These are “elements” in the same sense as atoms, the component parts of objects.  That analogy is the basis of the atomic “theme” running through my course, which includes the use of pictures of atoms between the readings in the course materials and using atomic elements to name your panels. 
As the semester progresses, you will discover that when lawyers create a list of what has to be shown to prove that a tort or crime has been committed, the items on the list are also known as “elements.”  This usage shares our sense of the word as meaning component parts, but our understanding of the term encompasses a lot more.

A second answer is that the University of Miami Elements course was originally derived from a course of that name taught at the University of Chicago in the mid-Twentieth Century.  It was brought here in the 1970s when Chicago Professor Soia Mentschikoff became our Dean.  With her protégée, current UM Professor Irwin Stotzky, she co-authored The Theory and Craft of American Law, which for many years was used by all our Elements sections. The preface of that book provides some more insight into the use of the term “Elements”:
It is our strong belief, both individually and collectively, that theory and craft are intertwined and essential concepts of the process of learning to become an artist in law.” They are, in other words, the elements of the art of law.
· Why Don’t You Post Your Slides Before Class? 
I know that in many undergraduate classes, professors post slides in advance.  Students can then upload them and take notes directly on the slides.  However, I often use slides not merely to provide information, but also to integrate with a discussion.  For example, sometimes I will want the class to work through a Discussion Question at some length.  Afterwards, I may show a slide that lists some of the most important points I wanted you to touch on.  However, giving you that slide in advance would discourage you from thinking through the relevant issues yourself.  It also would make it harder for me to update the slide to recognize good student contributions before posting.

· 7:55 am? Really??
The complex scheduling for our very busy law school requires that we offer some classes before 9:30 a.m.  I usually get this time slot because, unlike most of my colleagues, I prefer to teach early in the morning.  For one thing, as you will discover, I like getting into a classroom well in advance to set up, put on some music related by date or theme to that days assignment,  and be available for student questions.  In later time slots, I can’t go into the room until the prior class is done.  Secondly, the early morning slot is the only one in which students predictably are more awake when we finish than when we start.  As a result, if I put a lot of energy into the room in the first fifteen minutes, the rest of the class tends not to drag.  Thirdly, I think most students tend to be more productive when your work day starts earlier, even those of you who are not morning persons.


I also like to have a break in any class much longer than an hour.  Especially early in the morning, seventy-five or eighty minutes is challenging for most attention spans and for many bladders.  The break tends to limit the number of students who have to exit mid-class and to revive students’ energy and focus for the last part of the class.  To have the teaching time I need without cutting into the time needed for the next class to set up, I have regularly started my 8:00 am classes at 7:55.  Prior students generally say that the benefits of the break greatly outweigh losing five minutes in bed in the morning.

· Why Do You Have an Attendance Requirement? 

Students who ask about this usually believe that an attendance requirement is inappropriate (or even demeaning) for adults attending graduate school.  I have some sympathy for that position, but over the course of 28 years of teaching 1Ls, I’ve come to believe the attendance requirement is helpful.

Most importantly, your participation in class discussion is a required and significant part of the course.  If you aren’t there, you aren’t fully doing your job.  My rules allow you to miss five classes (almost two weeks) without penalty.  There aren’t lots of jobs where missing nearly two full weeks out of thirteen would be considered acceptable.

Moreover, my experience suggests that the requirement in fact significantly increases overall attendance, especially for classes meeting on Monday and Friday mornings or for days when one of your 11:00 classes is cancelled.  A fair number of students seem to find the threat of a minor penalty sufficient to get them out of bed a few more times than might have been true otherwise.

· How Much Do I Have to Work With the Other Students on My Panel?
That is entirely up to you.  The point of allowing you to choose to be on a panel with one or more other students is to facilitate your working together on the Discussion Questions for which you are on call.  But if you usually prefer to study alone or if you decide that your buddies from August are not helpful to you in October, that’s fine. Agreeing to be on a panel with someone does not require going steady.

· How Well Do I Need to Prepare Material When I Am Not On Call?

Remember that eventually you are responsible for all the material in the course.  I do not create different final exams for each panel.  Obviously, the more significant question is how well should you prepare this material at the time we initially cover it.  Indeed, the major drawback of the panel system clearly is that some students don’t prepare very much on days when they are not on call.  In the end, how you handle this is up to you; I will not monitor whether you are doing the reading when you are not on call.  Three reasons not to reduce your preparation too much on your “off-days”:

· If you are not well-prepared, you will have a harder time following what’s going on in class and are likely to get less out of being there.  One of the benefits of the way we do business, is that if you work through a problem thoroughly on your own, you can compare your work to the overall discussion, ask questions, see what you missed, etc.  If you simply passively try to record the discussion without having engaged the problem, you are not really testing yourself and are unlikely to learn as much.

· Many Discussion Questions refer back to earlier material.  When you are responsible for one of these, your preparation time will increase significantly if you haven’t done the earlier work carefully.

· Time becomes very tight as the semester progresses.   If you leave yourself large chunks of material to “go back to later,” you may find it hard to do the necessary work as carefully as you’d like.

· Why Do We Have to Work in Groups on Graded Assignments?
First, lawyers have to work in groups all the time. Sometimes the process is likely to be relatively cooperative, as with co-workers in the same firm or organization.  But cooperation is much less certain in other circumstances, as when lawyers from a number of different public interest organizations or lawyers representing separate criminal co-defendants try to coordinate their litigation strategy.  You will find it helpful to develop skills appropriate for group work such as listening carefully, making points gently but persuasively, and facilitating agreements.

Second, more people brainstorming are likely to come up with more and better ideas or arguments. This is one reason why higher courts tend to have more judges. Good lawyers rarely do anything important without having someone else review or discuss it.  

Third, as a practical matter, group work makes possible my giving you as much feedback as I can when I’m teaching 78 students.  Moreover, to the extent that you end up with a relatively dysfunctional set of partners for any one assignment, the score for that assignment will make up only a very small portion of your overall grade.

· What Will We Need to Know for the Final Exam?
It’s very hard to explain this before you’ve been through at least six to eight weeks of law school.  (If you were taking an accelerated introductory language course in say, Japanese or Arabic, looking at the final exam on the first day of class would just be scary.) Try to be comforted by the following:

· We will repeatedly address any idea or technique that will be important for the test.

· The first two written assignments both involve techniques you’ll use for the first and third exam questions.  The third assignment involves techniques you’ll use on the second.

· I will give you lots of old exam questions along with my comments and best student answers.

· In the twenty-two years I’ve taught the course, my Elements students have never complained (at least to me) that they were unaware of what they had to know for their exam.

· Why Reward Class Participation? 
I reward class participation for two reasons.  Participation is important to the operation of the class, and I like to reward students who improve the classroom experience of their colleagues.  In addition, some people with good legal skills have trouble displaying their skills in the time frame and format presented by an exam.  When I raise their exam grades, I believe I give them final grades that more accurately reflect their abilities. 

Some students prefer not to talk in front of a lot of other people and feel that the system thus unfairly disadvantages them.  However, in every form of legal practice, you will sometimes have to speak with expertise in front of relative strangers, whether they are clients, jurors, or the other attorneys in a negotiation.  Forcing yourself to talk a little more than you’d like will make things easier for you in the future as well as increasing the possibility of a bonus in my class. 


Other students express the concern that participation bonuses encourage self-centered students to say anything at all to help themselves get ahead.  However, I consider the quality of a person’s remarks when giving bonuses.  I don’t reward repetition or irrelevant points and a student who repeatedly makes marginal comments risks provoking a series of tough questions about relevance or significance.  More importantly, I am more worried that shyness and peer pressure might squelch helpful discussion than I am that a few people might talk too much.
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D.  OUT AT FIRST

Res Ipsa Loquitur (Univ. of Miami School of Law Student Newspaper)(Sept. 1988)


My name is Marc Fajer.  As many of you know by now, I am a new member of the law school faculty, teaching Property and Antitrust this year.  My avocation (and first love) is theater.  I have directed more than a dozen plays and currently am reviewing local productions for the Miami Review.  I like to ride my bike, cook, play bridge and Scrabble and am a fanatical Red Sox fan.  I also happen to be gay.


My experience as a law student was that new faculty members rather quickly acquire a reputation that tends to stick.  The rumor mill churns out tags like, “he’s a nice guy, but bo-ring,”  “her class is a lot of fun,” or “he’s real hard to understand,” and the tags stick like leeches, sometimes never falling off at all and dooming professors to face small or hostile groups of students for the rest of their careers.  


When deciding to write this piece I had to take this labeling process into account.  After all, “coming out,” that is, revealing your homosexuality to other people, is always a risky and uncomfortable process.  It is not made easier by the knowledge that I will probably be labeled “gay” (or other pleasant colloquial alternatives) to the exclusion of any other tags relating to my wit, charm, or teaching ability.  On balance, however, I think the benefits of coming out and explaining why I’m doing so outweigh the leeches.  


Gay men and lesbians are different from members of many other minority groups in that (to some extent) we can choose whether or not others are aware of our minority status.  Often this works to our advantage.  I have watched black people experience the pain of walking down the street or sitting on the Metro (or its equivalent in other cities) and seeing expressions of dislike or discomfort appear on the white faces around them.  I don’t have to go through that.  As a male, I also am free from the kind of patronizing sexism women have to deal with every day from male strangers on the street, in stores, in the workplace.  Anonymity can be comforting; it avoids confrontation.


Anonymity also has disadvantages.  If you choose not to come out, you may live in constant fear that someone indiscreet will find out and create the very confrontations you seek to avoid.  You may have a sense of being untrue to yourself.  You cannot simply say, “This is who I am and this is what I believe in.”  You have to wonder if people would treat you the same way if you were out.  I have often, when attending some fancy function as a law student or a lawyer, had the unsettling thought that “they wouldn’t have let me in if they knew I was gay.”  Perhaps the worst thing is listening to someone tell an awful discriminatory joke and being afraid to say anything about it for fear people will know you are gay.  


Another important disadvantage of anonymity is that it makes finding other gay men and lesbians difficult.  Aside from the obvious hindrance to a satisfying social life, the anonymity cuts down on simple communication.  As I repeatedly tell the first year students in my class, realizing that others share what you are going through makes it much easier to cope with.  It has been estimated that about 10% of the population is homosexual; literally millions of these people walk around without ever receiving the simple comfort of hearing someone else say “I know just how you feel; I went through that, too.”


A third disadvantage of the anonymity is that it makes it difficult for people to be aware that homosexuals exist all around them all the time.  The 10% of the population is remarkable for its invisibility.  American society is almost completely without gay public figures; there are a couple of congressmen, a couple of female athletes and, sadly, a growing list of dead or dying celebrities.  Heterosexuals are left without awareness that anyone is gay and homosexuals are left utterly without role models.


And so I choose to be out, not just to my friends, but to all of you.  Because I was out on my resume (I listed the fact that I had been president of the Gay & Lesbian Law Student Association in law school), when I was hired here, I knew at least that I would not have to hide anything or worry about what would happen if my colleagues were to learn that I was gay.  Because I am coming out to the rest of the law school, I never have to be concerned about what will happen if you find out.  You know.


For those of you in the law school community who are gay or lesbian, I am here to listen and give advice.  I have made tough decisions about when and how to be out and have discussed the questions with many other lawyers and law students.  I am also here, I suppose, as an example of someone who is succeeding (to some extent anyway) while being out.  I hope those of you who are not out will not be afraid to come talk to me.  A steady stream of eccentric people of all sexual orientations cross my threshold; you won’t be giving yourself away.


I am aware that many of you in the law school community who are not gay and lesbian have not had a lot of exposure to gay people who are out.  I am more than happy to answer questions--even those that seem a little silly to you.  I have played information manual for lots of my straight friends and I don’t mind.  And of course I am anxious to talk about Property, Antitrust and the Red Sox with anyone.


I have been exceptionally blessed in my life so far.  My family and friends have given their support and love to me through all the time I’ve been out.  I don’t expect that sort of support to come to me here as a matter of course; I have to earn it.  I want very much to be good at what I do, and will be at the plate swinging as hard as I can.  Don’t call me out at first just because I’ve chosen, first, to be “out.” 

E. CASE BRIEFS:  SUGGESTED CONTENT

A case brief is a summary of key aspects of the case. In many respects, a case brief is like a resume:  

· Certain categories of information are almost always present.

· The precise form in which you lay out the information is not crucial and often varies depending on the context. 
· It helps you get a basic understanding of the subject it describes.

· It is most effective if it is concise.

· It rarely tells the whole story.

For this class, I’d like you to include the information listed below in your briefs of appellate cases.  Later in the course, I will provide you with a slightly different format to use for cases reporting decisions of a trial court.  Note that Professors in L. Comm. or your other classes may request that you use a different briefing format.  This shouldn’t trouble you; it is the equivalent of formatting your resume in different ways for different types of employers (or, as in my case, having one resume for law and another for theater). 
1) Citation: The citation should include the name of the case, a reference to the reporter(s) where it can be found, the court that decided the case, and the year in which it was decided. The citation to the reporter enables the reader to locate the case.  The court and date help determine its precedential value.

In a brief, the standard citation form for the name of a case includes only the first party listed on each side.  If the first party is a person (as opposed to a business), include only the last name. When a state is a party in a suit in its own courts, you refer to it simply as “State” (or “Commonwealth” in Pennsylvania, Virginia, Kentucky or Massachusetts).  You abbreviate the “versus” in the middle as “v.” not “vs.” 

Example: “Reagan v. Thatcher, 652 N.E.2d 488 (Mass. 1985)” means that the case of Reagan v. Thatcher was decided in 1985 by the Supreme Judicial Court of Massachusetts and the opinion can be found on page 488 of volume 652 of the Northeastern Reporter (2d Series). You can find the standard way to refer to particular courts and reporters in The Bluebook that you will purchase for L. Comm.
2) Statement of the Case: The purpose of the statement is to introduce the reader quickly to the lawsuit that the opinion resolves. You will use statements of the case in real life in memos and briefs to describe cases that you use in your legal arguments.  The statement simply consists of a sentence that indicates who is suing whom, what the plaintiff is asking the court to do, and the legal theory on which the plaintiff relies.  E.g., “Reagan, a customer who slipped on a wet floor in a grocery store, sued Thatcher, the owner of the store, for damages on a negligence theory.”
Try to introduce the parties in a way that gives some information about the aspects of who they are that are significant for the lawsuit. Obviously one is plaintiff and one is defendant, but to understand what is going on in the case, you need to refer to the non-litigation relationship between the parties—e.g., former owner/present owner of same property; homeowner/owner of factory-next-door; tenant/landlord; upstairs tenant/downstairs tenant.  

Your reader (for example, you when you study the case for exams three months later) will find it helpful if you identify the parties by name.  Once you have identified the parties by name in the statement, you can refer to them by one term (their name or “defendant” or “store-owner”) throughout the rest of the brief.  The initial identification should allow you to use this shorter form later to save space and time.  


Although not all cases you read will make the information clear, try to ascertain what the party bringing the action wants (the “relief” requested).  Suppose the owner of a large commercial lot sues the business that is renting the lot because the business is dumping toxic wastes onto the land.  Does the landlord want the business to stop dumping forever?  Does she want to break the lease and evict the business?  Does she want to force the business to clean up?  Or would she settle for money (perhaps the loss of market value of the property or the clean-up costs)?  The particular remedy she seeks may affect the legal analysis.
3) Procedural Posture: This heading should include all the significant legal steps in the case subsequent to its initial filing, ending with whatever motion or appeal got the suit in front of the court whose opinion you are briefing.  Examples:  
· “After a trial, the jury entered a verdict of guilty.  The defendant moved for a new trial, and the trial court denied the motion.  The defendant appealed.”  
· “After discovery, the defendant moved for summary judgment.  The court granted the motion, and plaintiff appealed.”  


Get into the habit of paying close attention to procedure. Although this part of a case looks arcane and at first will likely seem unrelated to “what’s really important,” it is crucial for you to understand how the case got where it is and what the court actually is deciding.  Was there a trial?  What decision did the court below make?  Are there factual disagreements? Each of these questions might help you to understand what the court is really doing.  Often, the procedural posture will be the key to understanding how a problem between human beings becomes a legal “issue.” I will insist on an elaboration of the procedural posture of almost every case we discuss.

4) Facts:  For our purposes, “facts” are events that occurred in the world (i.e., outside the legal system), generally prior to the filing of the lawsuit.  You should include all facts that might affect the court’s reasoning in some way and only those facts. This means that you need to do more work than merely transcribing the portion of an opinion labeled “facts.  On the one hand, sometimes the court reveals key facts not at the beginning of its opinion but later in the course of its reasoning. On the other hand, you should get into the habit of editing out facts that don’t seem to make any difference.  For example, in a case about a robbery, there is no need to list the make and color of the getaway car unless that information is somehow relevant to legal issues in the case (e.g., the reliability of a witness’s identification of the perpetrators might be affected by the witness’s ability to correctly identify the car).   You may treat as a “fact” anything taken as true by the court whose opinion you are briefing.  Try to distinguish between “allegations” (what one party claims is true) and “facts” (what the court has accepted as true).

5) Issue: The word “issue” means different things in different legal contexts.  In the context of a case brief, an “issue” is a legal question that the court needed to decide to resolve the case.  You will find it helpful at first to force yourself to phrase the issue in the form of a yes-or-no question.  For our purposes, when briefing appellate cases, I would like you to include in the statement of the issue both a procedural and a substantive component.  

The procedural component is simply the procedural step that the appellant claims the lower court did wrong.  For example, the procedural portion of an issue might be, “Did the trial court err by directing a verdict in favor of the defendant where…” or “Did the court of appeals err by affirming the lower court’s decision to award property in the wildebeest to the plaintiff where…”


The substantive component is the substantive legal question the court has to resolve in order to decide whether the lower court made a procedural error.  For example, the substantive component of the issue in Pierson v. Post, the first case we will read, might be phrased something like, “Is pursuit of a wild animal on unowned land sufficient to make the animal the property of the pursuer?”  A statement of this type is likely to be what your other professors want to hear when they ask you for the “issue” in a case.

Putting the two pieces together can result in some awkward sentences, but you’ll get used to the format in time.  For example, “Did the court of appeals err by affirming the lower court’s decision to award property in the wildebeest to the plaintiff who was pursuing it and had narrowly missed shooting it at the time defendant captured it?”

6) Holding:  This is the decision of the court whose opinion you are briefing.  Like the issue, it can be phrased containing both a procedural and a substantive component, but you usually will just discuss the substantive part.  The simplest version of the holding is simply a restatement of the issue in sentence form: “No.  The court of appeals did not err by affirming the lower court’s decision to award property in the wildebeest to the plaintiff who was pursuing it and had narrowly missed shooting it at the time defendant captured it.”  However, when the court resolves the legal component of the issue, the “rule” that results can be stated at different levels of generality.  A “broad” holding is more general (governs more cases) than a “narrow” (more specific) holding.  During the semester, we will work on formulating broader and narrower versions of the holdings of cases.  For the first couple of weeks, simply restating the issue will suffice.  However, when you prepare briefs later in the semester, you will need to prepare both  a narrower and a broader version of the holding. 
7) Rationales:  These are the reasons that underlie the court’s decision.  You want to try to include in your brief as many of them as you can find.  Lawyers often distinguish between doctrinal and policy reasons, although the distinction is not always absolutely clear. In general, a doctrinal rationale says the result in the case stems from the application of some pre-existing legal rule (“doctrine”).  A policy rationale explains why the holding of the case is a good idea or why it makes sense to apply a particular rule to the case at hand.   Try to identify which rationales are doctrinal and which are policy-based.
Often, courts will simply apply doctrine without any express policy discussion at all.  In these cases, you should try to identify possible unstated policy concerns.  However, make sure you clearly distinguish between what the court actually said and what it might have been thinking but did not say. Useful phrases to describe unstated policy concerns include, “The court may have thought that…” or “The court seems to have believed…” or “An additional rationale not mentioned by the court would be….”
Two things to keep in mind when articulating the rationales you identify:

i. Your description of the rationale should begin with a concise statement of the relevant doctrinal authority or policy consideration, then should briefly explain how it supports the court’s holding or result.

ii. To make sure you really understand the court’s reasoning, do not simply quote long passages from the case.  Instead, translate what the court says into simple modern English, quoting particular words and phrases that seem especially significant.
8)  Result:  This is a very brief description of the procedural outcome of the case, such as “Affirmed” or “Reversed and remanded for a new trial.”
9) Concurrence/Dissent:  These are other opinions that didn’t command a majority of those judges deciding the case.  A “Concurrence” agrees with majority opinion about who should win the case, but uses different reasoning.  A “Dissent” disagrees with the majority’s result as well as its reasoning.  These additional opinions are not written in every case  and you need not include this section for cases that don’t include them. However, when they do appear, your brief should indicate their existence and summarize their major points.  
10) Things to Consider Outside the Form of the Brief (Helpful for you, but I won’t ask you about these if you are on call for a brief):


(a) What is the Problem?: I will use the term “problem” to refer to the underlying conflict between the parties as it existed before lawyers got involved.  It is a very different concept from the “issue,” the legal question the court will decide.  People do not approach lawyers with “issues;” they usually have fairly simple and accessible human problems.  For example, in Manning v. Mitcherson, which we will read in a few weeks, the plaintiff went to a lawyer complaining that her neighbor had her canary and wouldn’t give it back.  Identifying the “problem” underlying a case will help you understand what is at stake for the parties.

(b) Critique:  Begin to think how you would challenge the court’s holding and reasoning, both on their own terms and in terms of considerations not addressed by the court.  This may be difficult at first, since we tend to accept much of what we read at face value.  But one of the most important skills you will develop in law school is the ability to read cases critically.  You also should think about how well the legal system handles the “problem” underlying the case.  What alternative solutions are there that are not considered because of the way the issue is framed?
F.  INSTRUCTIONS FOR GROUP WRITTEN ASSIGNMENTS

1.  Preserving Anonymous Grading & Honor Council Concerns
(a) I use anonymous grading to ensure that I am judging your written submissions solely based on what I see on the paper in front of me uninfluenced by any opinions—good or bad—that I might form about a student based on class participation or other interactions.  Sometimes students say they don’t really care if I know who they are, but I care a great deal that your anonymity be maintained so all of you can be sure the scores are as objective as possible and that my comments are not personal.   Please help maintain the system by adhering to the rules below:

(b) Do not put any student’s name (or social security number or C number) anywhere on your written work-product. To identify yourselves, you will just use the pseudonyms you have selected.  If you forget your pseudonym, you can retrieve it from my assistant, Tina Sutton.  

(c) When discussing pending or submitted assignments with me, please be careful to frame your questions and comments in a way that does not undermine the anonymity of the grading.  Questions like “Was it OK that we used three different typefaces for the different parts of the assignment?” are likely to give you away.
(d) I have given versions of each group assignment to prior classes.  I will make some changes to factual details, but the basic structure of each problem will be similar to prior versions.  You may come across earlier student work or even copies of my comments and model answers for one or more of the group assignments.  Use of these documents in preparation of your own work is a violation of the Honor Code.  If your work references factual details from prior versions that are not found in your assignment, I will strongly consider giving you a negative score, starting Honor Council proceedings, or both. 

2. Logistics of Working Together and Submitting Your Work-Product

(a) Each of you will participate in three group written assignments in teams of two to four students.  I will choose your partners for each assignment in a way that assures that you will never work with the same student twice.  As soon as we have completed enough of the underlying material for you to begin work on a particular group assignment, I will post the instructions on the course page.  I will list the tentative due dates on the Assignment Sheet by the end of August.

(b):  Each written assignment consists of a list of questions or arguments.  Each team will be responsible for one “Sub-Assignment,” that includes some (but not all) of the questions/arguments on the list.

(c) In the specific instructions for each group assignment, I will include a list of “Team Assignments” that will indicate the students assigned to each team and the Sub-Assignment the team must complete.  

(d) On the list of Team Assignments, I will designate one member of each team as the “Coordinator.”  Every student will be the Coordinator for one of the three written assignments.  The Coordinator will be responsible for organizing group meetings, for assembling the team’s work-product into a single final document that follows all instructions, and for submitting the document on time.  Thus, only the Coordinator will receive any penalties earned for lateness or formatting errors.
(e) All team members: Please be cooperative about setting meeting times and dividing up work.  Please be responsible about meeting your commitments to your partners.  Please be careful to ensure that your team is doing the substantive work you have been assigned; I occasionally have penalized an entire team for failure to follow (non-formatting) instructions. 
(f) Each submission is due on the time and date indicated on the instructions for the assignment (or on the Assignment Sheet if the due date is extended due to weather or other difficulties). The other team members should get final versions of any sections of the assignment for which they are responsible to the Coordinator at least 36 hours before the assignment is due.  Failure to do so will result in an individual penalty unless the rest of the team has authorized the delay. 
(g) Prior to final submission, the Coordinator should get the pseudonyms of each team member and double-check to ensure that the submission follows all the formatting instructions described below. I will assign at least a minimal penalty of -0.1 each formatting error with greater penalties for mistakes that make my job more difficult (e.g., single-spaced submissions or not indicating which team member is the Coordinator).
(h) The Coordinator should submit a single copy of the assignment electronically to my assistant Tina Sutton at her e-mail address: tsutton@law.miami.edu. Your assignment should be in the form of a Word document attached to your e-mail.  To be treated as “on time,” your e-mail must be sent (not necessarily received) by the time and date indicated. The Coordinator should provide the other team members with electronic copies of the final work-product at the time of submission.

(i) If as Coordinator, you submit an assignment late without suitable excuse, you (alone) will receive penalty that will increase the later you send it.  If you need to get an extension due to illness or emergency, please contact my assistant rather than speaking directly to me, and do so before the submission is due if at all possible.  In this way, we can try to accommodate you without undermining the anonymity of the grading.  
3. Formatting Instructions
(a) To facilitate my reading and writing comments, your work-product should be in double-spaced 12-point Times New Roman font and you should number the pages. Please merge all component parts into a single seamless document employing one continuous set of page numbers.  

(b) The heading for your submission should include only the Sub-Assignment your team completed, followed by the pseudonyms of all of the students on your team.  The pseudonym of the student acting as Coordinator should be marked with an asterisk.  E.g.,

· Sub-Assignment 1C: Hippo, *Icicle, Jumprope
· Sub-Assignment 2A:  Paralegal & *Yip
(c) Do not include a cover sheet with your submission.  At the top of the first page, include the heading indicated above, then immediately begin the work-product. Do not include the date or your Section or my name or “Elements.”

(d) Follow any additional formatting instructions found in the specific directions for the particular assignment.  In particular, look for instructions about use of numbering and internal headings within the document.

G.  COMMON WRITING CONCERNS

1.  Generally
(a) Edit and proofread your submissions.  In grading, I will take into account both the clarity of your writing and (to a small extent) the number of mistakes in grammar and usage.  

· Before finalizing your submission, double-check that your sentences and paragraphs are easy to understand. Actively look for and delete unnec​essary words.  The likely readers of your legal writing often will be pressed for time.  They will appreciate careful editing.

· Actively look for typos and other errors; e.g., spellcheckers do not catch misspellings where the mistake creates a different existing word. (E.g., the Easter Distract of George).
(b) Simplify Your Writing:  Some of you came to Law School already in the habit of using lengthy uncommon words, legalistic phrases and complex sentence structure.  Historically, many other students develop this habit by imitating some of the judicial opinions you read.  As a result, much student writing is difficult to understand. A small tip: Most judicial opinions are not written especially clearly. Aim higher (or at least simpler). You are much more likely to impress me with the clarity of your writing than with the sophistication of your vocabulary or the complexity of your sentences.
· Unless directly quoting from relevant authority, don’t use an eleven-letter word if a five-letter word will do.

· Make sure you understand the language you use.   When students use phrases from the readings out of context, they often reveal that they don’t understand what they are saying. 
· Use short simple sentences.  Developing a clear concise writing style will help you on exams, where you have limited time and no opportunity to explain yourself if I can’t follow your reasoning.  When grading, I spend only a limited time puzzling over the meaning of obscure sentences before I move on without giving you credit for what might have been a very good idea.

· Use active voice where possible. Passive constructions (“It was held that …”  “The trial court’s decision was affirmed.”) are less clear and less powerful than active ones.  (“The court held that …” “The Superior Court affirmed the trial court’s decision.”) Instead, tell the reader who did something. Inquiring minds want to know!
(c) Be Accurate and Precise

· Being “accurate” means your statements should be literally true or clearly supported by the authority you are discussing.  For example, your Liesner brief should note that there are two plaintiffs and should make clear that whether the plaintiffs mortally wounded the wolf was still in question on appeal.

· Being “precise” means that, if possible, you should not use vague or general terms to describe what the court or the parties did:  “The Pierson majority suggested that a person could achieve occupancy without having actual possession in a number of ways.” ( “The Pierson majority suggested that a person could achieve occupancy without having actual possession by mortal wounding or through the use of traps and nets.”

· Use of direct quotes:  

· Make sure any language within quote marks accurately reflects what the case says.

· Make sure any direct quote of key language is marked with quotation marks.

· Make sure that if you put quoted language into a longer sentence, that the result is grammatically correct.  To make this work, you can break up a longer quote into shorter pieces or paraphrase parts of it.
2.  Conventions in Legal Documents

(a) Use past tense to refer to events in cases that already have been decided (“the court held …,” “the court believed …,” “defendant argued …,” etc.)

(b) Refer to a court as “it,” not “he” or “they.”  E.g., “The court held for the state because it believed that the trial court’s proposed rule was “too technical.”

(c) Although Microsoft disagrees, many dictionaries say that both “judgment” and “judgement” are correct spellings. However, in legal materials, we typically use “judgment” without the “e.” See, e.g., Fed.R.Civ.Pro. 56.

(d) When a party has made a motion in court, we say the party “moved” (not “motioned”).  E.g., “The defendant moved for a directed verdict.”  

(e)  Terminology for actions of the court:

· A trial court “sustains” or “overrules” objections to evidence, but it “grants” or “denies” motions.

· A court “renders” a judgment; it “directs a verdict” or “grants a motion for directed verdict.”

· Appellate courts normally “affirm” or “reverse” the decisions of the lower courts whose decisions they are reviewing.  They “reaffirm” or “overrule” their own prior decisions.
(f) Refer to people by their last name unless two or more people involved share the name.  If you need to make a formal reference to a woman, use “Ms.” unless explicitly instructed to use “Miss” or “Mrs.” You don't want to irritate clients at the outset by making assumptions one way or the other about their mari​tal status.

3.  Grammar and Usage:  
(a) Avoid using “said” and “such” as adjectives.  E.g., “Said wolf was then wounded by Wanie and such wound was mortal” I call phrases like this this “bad legalese.” “The” or “this” or “that” almost always work as well or better.

(b) Learn to work with possessives and plurals, separately and together.

i. Possessives use apostrophes (except for possessive pronouns like “its,” “hers” or “theirs”).

ii. Plurals that are not possessive do not use apostrophes.

iii. Plurals that are possessives use apostrophes after the final “s”:  “The five attorneys’ multiple submissions helped allay the board members’ concerns.”

iv. Plurals & possessives for words/names ending in “s”:

A. Mr. Jones ( Mr. Jones’s car

B. Mr. & Mrs. Jones = “The Joneses” ( The Joneses’ car

      (c) Learn the difference between the following (and ask if you are unsure):

i. “its” and “it’s”
ii. “effect” and “affect”

iii. “their” and “there” and “they’re”

iv. “lose” and “loose” (If you lose a lot of weight, you’ll have very loose pants)
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H.  INFORMATION ON TERMINOLOGY & GRADING 

Here is some information to help you interpret written feedback I provide:
(1) Terminology I Use Regularly: I give every significant component of each assignment an overall characterization, using some key terminology I have standardized over the years.  The two most important terms are 

· Solid, which means that you understood your task, you’ve showed me you basically know what you are doing, and there are not a lot of sloppy mistakes; and 

· Uneven, which means there are significant problems, but there is enough useful work so that your submission is minimally acceptable.

Here is the usual range of terms I usually employ, from best to worst: 
very nice (very rarely used)
very good (rarely used)

very solid
quite solid
quite solid overall 
solid

pretty solid
pretty good
pretty good overall
a little uneven
pretty uneven


uneven (minimally acceptable) 

quite uneven
very uneven 

weak
very weak
(2) Scoring on Individual Assignments:  As noted above, each group written assignment can earn you up to four points.  For all assignments work that is minimally acceptable (or not much better) will earn you a check mark for completing the assignment, but no additional points.  I will award points FOR Group Assignments roughly tied to the terms listed above as follows:




Pretty Good Overall ( Pretty Good = +1



Pretty solid ( Solid = +2




Quite Solid Overall ( Quite Solid = +3

Very Solid or better (or significantly better than any other submission for the same Sub-Assignment)= +4 (very infrequent)



In addition, as indicated in the course description, I assess small penalties (usually -0.1 or -0.2) for errors in formatting and failure to follow other key instructions.  Although each individual penalty has little effect, if you make multiple errors they add up.  The penalties also may result in your getting a negative score on a particular assignment. 

Finally, by tradition, I place stickers on some of your papers to recognize good work on individual sections of your submissions and for the submission as a whole.  These are basically for your own amusement, but please treat them as part of the anonymous grading process and refrain from mentioning to me that you got (or didn’t get) stickers.
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