E.A. Stephens & Co. v. Albers:  Reading Comprehension Self-Quiz

Correct Answers, Comments & Explanations

Correct answers in bold type; Prof’s comments & explanations in Italics.
Factual Background

(1) Based on the description of the facts in the case, which of the following statements is accurate? 

(a) McKenzie Duncan was purchased from Windswept Farms by the plaintiff’s wife.  Plaintiff was the female spouse (see first full paragraph on page 46).
(b) McKenzie Duncan was killed unlawfully by a ranchman.  Nothing in the case suggests the killing was unlawful; the man was protecting his chickens.  (We’ll discuss this more in the context of Kesler, the next case.)
(c) McKenzie Duncan’s pelt was purchased by a trapper from the ranchman who killed him.  The trapper did not purchase the pelt, but rather sold it for the rancher “on commission.” This means that the rancher retained ownership and the trapper was acting on his behalf.
(d) McKenzie Duncan’s pelt was sold by a trapper to defendant’s manager.  See p.46: “Defendant's manager, who bought the skin from the trapper ….”
(2) Based on the description of the facts in the case, which of the following statements seems most accurate? 

(a) The $75 awarded to plaintiff by the County Court represented the value of a damaged silver-black fox pelt.  The court says that the County Court believed the pelt to be black rather than silver-black.
(b) The $75 paid for the pelt by defendant’s manager represented the value of a damaged black fox pelt.  The manager “said the price paid was due in part to the fact that the fur was black” and also said the pelt “showed 10 or 12 shot punctures and that a part of the nose had been shot away….”
(c) The difference between the $750 the plaintiff paid for the fox and the $300 awarded to plaintiff by the Justice Court for the fox’s pelt shows that either plaintiff overpaid for the fox or that the Court undervalued the pelt.  The difference in price has to represent the potential value of the live fox as a breeder capable of producing a line of valuable foxes.
(d) The difference between the $750 the plaintiff paid for the fox and the $300 awarded to plaintiff by the Justice Court for the fox’s pelt is attributable to the difference between value of the entire body of a dead fox and the value of the pelt alone.  Same as (c), plus this statement seems even more unlikely.  Surely the meat and carcass of the fox are not worth 1.5 times the value of the pelt.
Blackstone Passage

(3) According to the long passage quoting Blackstone on page 47, a wild animal that leaves the original owner’s land still belongs to the original owner when it “is instantly pursued by the keeper….”  Blackstone appears to believe this is so because:

(a) This situation demonstrates that the animal has animus revertendi.  Pursuit provides no evidence that the animal has a custom of returning or intent to return.  Indeed, the keeper’s decision to pursue may suggest he doesn’t believe the animal will come back on its own. 
(b) In this situation, the animal has not returned to its natural liberty.  In the previous sentence, Blackstone contrasts animals remaining in the owner’s “keeping or actual possession” with those that “regain their natural liberty.” Here, he says where an animal is “instantly pursued,” the animal “remains [in the owner’s] possession” thus indicating that it has not regained natural liberty.
(c) The pursuit acts as a distinctive mark.  Nothing in the passage says this, and as Question (4) makes clear, a mark doesn’t necessarily guarantee that the original owner will retain rights to the animal.

(d) None of the above.

(4) According to the long passage quoting Blackstone on page 47, what is the significance of a collar or mark placed on a wild animal by its original owner? 

(a) That the animal will always be returned to its original owner.

(b) That the animal will be returned to its original owner if it has been tamed.

(c) That the animal will be returned to its original owner if it has the custom of returning.  The passage says, “if a deer, or any wild animal reclaimed, hath a collar or other mark put upon him, and goes and returns at his pleasure; ... the owner's property in him still continues, … but otherwise, if the deer has been long absent without returning.  ... 

(d) That the animal will be returned to its original owner if it is “fit for food.”

Arguments of the Parties

(5) Plaintiff’s attorneys appear to have made all of the following arguments except: 
(a) Because the rancher who shot McKenzie Duncan knew it belonged to the plaintiff, defendant is not entitled to its pelt. According to the court’s description of the facts (p.46)  the rancher did not know this.
(b) Because McKenzie Duncan was born in captivity, he was a domesticated animal.  The court rejects this argument (p.48: “A wild cat …”), which must have been made by the plaintiff, who is the party arguing that the fox was domesticated. (See p. 47)  
(c) Fur foxes must be treated as domestic animals because they are taxed by the state of Colorado.  This is explicitly stated (p.47).
(d) Because, if one of her foxes escaped, plaintiff would be liable in tort for any damage it caused, she must still be considered the owner of the escaped fox.  The court expressly states that plaintiff’s counsel made this argument. (p.48 “the position taken by counsel for plaintiff…”)
(6) Which of the following arguments appears to have been made by defendant’s attorneys? 

(a) The plaintiff had lost property rights to McKenzie Duncan by the time that the rancher killed the animal.   This is stated explicitly (p.47).
(b) The court should take into account the recent creation and growth of the fox-fur industry.  This argument is part of why the court decides mnot to applythe common law rule, so it helps plaintiff.
(c) The court should treat as very significant that McKenzie Duncan was born in captivity.  This is one of plaintiff’s arguments (see comments to (5)(b) above).  By contrast, defendant argued that “whether an animal be wild or domestic must be determined from the species” (p.48,) which would make birth in captivity irrelevant. 
(d) It would make no difference if the fox escaped by accident or was let out of its cage by a third party. Defendant concedes that plaintiff would retain property rights in the latter case. (p.50).
(7) Which of the following authorities was probably presented to the court by plaintiff’s attorneys? 
(a) Blackstone’s Commentaries.  The Blackstone common law rule would appear to award the fox here to the defendant. 
(b) Campbell v. Hedley.  Campbell employs the common law rule, so also appears to support the defendant.
(c) Colorado’s 1861 Statute (indent quote on p. 49) The court explicitly states that this was relied on by the defendant.
(d) State v. House.  This case involves larceny of an animal from a trap and so presumably affirms property rights of the trap-owner.  To the extent it is relevant, it would surely not support the defendant who is claiming that property rights in an animal can be lost through lack of control.
(8) Which of the following authorities was probably presented to the court by defendant’s attorneys? 
(a) Manning v. Mitcherson:  This case basically favors original owners like the plaintiff.
(b) Morris v. Fraker:  The court uses this case to help limit the scope of the Colorado statute relied on by the defendant.  
(c) Mullett v. Bradley This case employs the Blackstone common law rule which would appear to award the fox here to the defendant. 
(d) Ontario’s “Act for the Protection of Property in Foxes ….”  This statute limited the common law rule and strengthened the property rights of fox-farm owners like the plaintiff. 
Reasoning of the Court

(9) Why doesn’t the court believe that Colorado’s 1861 Statute (indent quote on p.49) requires it to follow Blackstone? 

 (a) It was enacted before Colorado became a state.  The court says nothing about this.
(b) The common law rule is no longer applicable because conditions have changed greatly since it developed. This is the thrust of the discussion on the bottom of p.49 that follows the language of the statute. 
(c) Blackstone described the common law of England, not of the U.S.  The statute adopts the common law of England, so this fact does not undermine its applicability.
(d) The English common rule cited by Blackstone has been overruled by the Ontario statute.  Acts of the Ontario legislature are binding neither in England nor Colorado.
 (10) Why doesn’t the court treat the plaintiff as having abandoned the fox? 

(a) Because the plaintiff was unable to continue pursuing the fox once it got dark.  The court says “Nightfall … put an end to pursuit” (p.46) and then characterizes what happened as “pursuit … abandoned by compulsion.” (p.50).  Normally in law, you are not responsible for acts undertaken while under compulsion, so the implication is that ending pursuit here should not count against the plaintiff as abandonment of the fox. 
(b) Because the fox had animus revertendi.  (i) There is no evidence of this; and (ii) this would not be inconsistent with abandonment. 
(c) Because plaintiff sued to recover the value of the pelt. That the plaintiff decided at some point to bring a lawsuit doesn’t prove that she did not earlier act in a way that constituted legaly abandoning the animal.
(d)  Because the fox had not returned to natural liberty.  (i) The structure of the opinion (spending a lot of energy trying to avoid applying the Blackstone/Mullett rule) suggests that the court believed that the animal had returned to natural liberty; and (ii) this would not be inconsistent with abandonment. 
(11) In reaching its decision, the court adopted the reasoning of which of the following authorities?

(a) Campbell v. Hedley
(b) Manning v. Mitcherson
(c) Mullett v. Bradley
(d) None of the Above.  Campbell and Mullett both employ the common law rule that the court decides is inapplicable (see bottom of p. 49).  The court expresses skepticism on p.48 that Manning is correctly decided. 
(12) What does the court mean by the sentence, “The thread is too frail to support its burden.” (2d paragraph p.50)?  

(a) The evidence suggests that it would have been too difficult for plaintiff to pursue the fox.  The court is not discussing pursuit when it employs this sentence.
(b) The distinction between a case where the fox was killed by someone aware of its ownership and a case where the pelt was purchased by someone who should be  similarly aware is too small to justify a legal difference. This sentence sits in between: (i) the concession by the defendant that in the first of these cases, plaintiff would still own the fox; and (ii) a list of the evidence that the second of these cases is what happened here.  The clear implication is that there is no real difference between the two cases.
(c) It is too difficult to tell here whether a stranger had released the fox.  Notyhing in the case suggests that this was at issue. 

(d) None of the above. 

(13) In the context of the rest of the court’s opinion, which of the following is true of its brief discussion of the negligence/carelessness of the parties (in the second to last paragraph of the opinion)? 

(a) It suggests that the defendant argued that plaintiff was negligent in allowing McKenzie Duncan to escape.  This is the most reasonable explanation for the court feeling the need to discuss the situation in which “the owner was negligent in permitting the escape….”
(b) It suggests that the court did not think that the plaintiff’s negligence was an especially important consideration here.  The court first says, “If the owner was negligent…” suggesting that the Justices are not certain that the owner was negligent. It then says that the defendant’s actions were more problematic: “the dealer was even more reckless in making the purchase.”
(c) It suggests that the court believes that the defendant’s knowledge that the pelt probably had a prior owner is a significant consideration here. Same comments as (b), plus the inclusion of D’s knowledge in the list of relevant facts in the prior paragraph.

(d) All of the above.

