E.A. Stephens & Co. v. Albers:  Sample Brief

Parts of the Brief in Bold Type;  Prof’s Comments in Regular Type (Largely Based on Written Submissions of Prior Classes)  

(1) Citation:  E.A. Stephens & Co. v. Albers, 81 Colo. 488, 256 P. 15 (1927) or 256 P. 15 (Colo. 1927)

a.
Generally, if you only use one citation, it should be to the regional reporter, not the state reporter.  Law offices and courts are more likely to have copies of the regional reporters.  An important exception to this is when you are filing documents in a state court and that court’s rules require citations to the state reporters.

b.
Some of you referred to the defendant as “E.A. Stephens” or just “Stephens.” Put the complete name of a business into a citation (e.g., J.C. Penney Co.) unless it ends in “Inc.”  You can leave off the “Inc.” if the name of the business otherwise makes it obvious that it is not a person (e.g., Amalgamated Canning Co., Inc.). 

(2) Statement of the Case: Albers, [fox-breeder and] original owner of escaped fox killed by third party, sued E.A. Stephens & Co., which purchased pelt of fox [from killer’s agent], presumably for conversion, seeking damages [for the value of the pelt].

a.  Description of plaintiff should include “escape” to make clear not lost or stolen and should say “original owner,” because “owner” of fox at time it was shot still at issue.   Helpful to say that fox was killed by third party to clarify why we’re talking about pelt.
b.  If you indicate that D purchased from “trapper” or “third party,” might make explicit that he was killer’s agent to clarify chain of possession.
c.  The case does not state the original cause of action.  Normally, an action for the value of wrongly held property is “conversion” (as in Mullett). Here, the case was retried as a “replevin” action, which is for return of wrongly-held property.  However, that might not have been the original claim.  

d.  The “value of the pelt” is not the same as the “value of the fox.”  Alive, the fox has additional value as a producer of additional pelts.  However, OK to describe requested remedy simply as damages.
(3) Procedural Posture:  [After a trial, the court entered judgment for plaintiff for value of pelt.  Defendant appealed and the case was retried as a replevin action.] After the trial, the court entered judgment for plaintiff for return of the pelt or payment of its value.  Defendant appealed.

a.  Useful to indicate decisions followed trials, to make clear not decided on the pleadings.    
b. No reference re 1st trial to jury or verdict, suggesting a bench trial (as would be usual for a case presided over by a Justice of the Peace).  Opinion is explicit that case retried in County Court without a jury.  Note that names of courts rarely will be relevant to brief.
c.  Amounts of damages awarded seem irrelevant to court’s analysis on appeal here.


d. You probably could eliminate the information I placed in brackets, as the first trial seems unimportant because:

· the winner was the same as in the second trial;

· the Colorado Supreme Court doesn’t rely on the first trial in its analysis; and

· although you had no reason to know, in many states, an appeal completely wipes out the result of a trial by a Justice of the Peace. The next lowest level court then starts again from scratch.  That seems to be what happened here.

(4) Facts:  P is part of large local profitable fox-breeding industry.  Fox in question was type not found locally in the wild, was born in captivity, had registration # tattooed on its ears as is common in industry, was sold to P, and was tamed enough to eat from its keeper’s hand.  It escaped.  P or her employees pursued but were stopped by nightfall.  The next night, fox was killed six miles away by rancher, who gave pelt to trapper, who sold it to D’s manager, an expert in the industry. Manager knew or should have known pelt came from a fox from a fox farm.  [Last sentence can be expanded to component facts, which are: Manager did not inspect fox for signs of prior ownership, but knew that fox was not being sold by its original owner and that it had been killed in a way unusual for that type of fox.]

a) Lots of facts:  Although you should make this section as concise as you can, need to include everything that may have affected analysis.  Just as with Manning, where court effectively says, under all these facts, plaintiff wins, need to include lots of facts. Moreover, the court specifically lists in its analysis a set of facts on which it has focused; you probably should include or summarize all of these. 


b) What to leave out:  

(i) Specific dates, names, places, dollar amounts, are usually not relevant.  E.g., name of the fox and that it comes from Prince Edward Island don’t play any role in the decision.

(ii) Details that seem to play no role in the decision.  Examples:

· The color of the fox is only relevant to the extent that this kind of fox is not in the wild nearby, so that is all you need to say.  Otherwise, silver v. silver-black v. hot pink doesn’t seem to matter to the outcome of the case. 

· Details about the fox’s confinement and escape do not play a significant role in the court’s analysis, because the court says that any negligence by the owners doesn’t matter here given the defendant’s knowledge.

c) Accuracy (very important!!):  

i)  Some students said that EAS (as opposed to its manager) was an expert, failed to inspect the pelt, etc.  Get used to distinguishing between business entities and their employees.  The business entity can purchase a fox (it has money of its own), but it is a stretch to say that it can examine it (it doesn’t have eyes of its own).

ii) The case doesn’t say who pursued or fed fox; might well be employees and not plaintiff herself.
iii) Some students said the fox was “domesticated” or “sufficiently domesticated.”  The case actually says that he “was sufficiently domesticated to take food from the hand of his keeper.”  It later characterizes it as “semi-domesticated.”  It is important that you not translate these descriptions as “domesticated.”  The court must have determined that the animal was not domesticated or it would have had no need to stretch to avoid Mullett.

d) Helpful to present facts in chronological order. 
(5) Issue & (6) Holdings

Issue: Did the lower court err in entering judgment for the plaintiff because the original owner of an escaped fox that was killed retains property rights in its pelt where it was a valuable animal that was bred as part of a large industry, it was semi-domesticated, it was marked with identification tattoos customary in the industry, the original owner gave up pursuing it only by compulsion, and the purchaser of the pelt should have known that the animal had escaped from a breeding farm. 

Narrow Holding: No, the lower court did not err in entering judgment for the plaintiff because the original owner of an escaped fox that was killed retains property rights in its pelt where it was a valuable animal that was bred as part of a large industry, it was semi-domesticated, it was marked with identification tattoos customary in the industry, the original owner gave up pursuing it only by compulsion, and the purchaser of the pelt should have known that the animal had escaped from a breeding farm.
Possible Broad Holding #1: No, the lower court did not err in entering judgment for the plaintiff because the original owner of an escaped wild animal retains property rights in it where it was a valuable animal and the finder should have known that the animal had escaped from a prior owner. 
Possible Broad Holding #2: No, the lower court did not err in entering judgment for the plaintiff because the original owner of an escaped wild animal retains property rights in it where it was a product of an important legitimate industry and where it was marked distinctively according to industry custom.

· Frame substantive components of issues & holdings, not in terms of specific parties in case, but as a more general legal rule: OO of an escaped fox loses property rights where ….”  

· In the form we are using, your issue and narrow holding should mirror each other.  Here, they need to contain a significant number of the long list of the facts that court thinks are important.  You should certainly include some reference to industry (or to valuable animal) and some reference to knowledge of finder/purchaser.

· Your broader holding needs to both encompass the disputed issue and be consistent with the language of the case.  Some students offered up examples that were too broad for the court to have intended.  E.g., need to limit to wild animals, to make clear it doesn’t apply to sheep.
· Ideas that were not part of the holding:

· As with the facts, you need to be clear that court views fox as a wild animal.  If court thought it was “domesticated,” case would be much shorter and there would be no need to discuss application of the Mullett rule.  Similarly, would be odd to include “semi-domesticated” in broad holding b/c little indication holding would be different if animal were completely wild (e.g., reference to grizzly bear)

· Nothing in case says you lose ownership if you don’t pursue.  
· The language of the case is inconsistent with a rule that every escaped animal (or industry animal) goes to the OO.   Suppose it were unmarked, in its natural habitat, and the finder had no idea it had a prior owner. The heavy emphasis on F’s knowledge suggests that court would not return every escaped industry animal regardless of the circumstances.

· Although court says D was more careless than P, it does not set up that comparison as the decision rule.  Instead, it specifically says that it does not believe “that the rule, which requires that where one of two persons must suffer, the loss falls upon him whose carelessness caused it, has any application here.” 

· Several students incorrectly stated that court held that the party who has greatest investment of time or $$$ or labor wins.  Although court suggests it will protect investment of OOs, it nowhere looks at investment of finders or compares investments or says that finders who invest enough should get property rights.  You might note in a rationale that a court might plausibly want to protect a finder like the one in Mullett who invested significantly in the animal.  However, you should recognize that none of the escape cases in this Unit explicitly addresses the finder’s labor or investment.
(7) Rationales


Generally
· In the form we are using, a rationale should explain how a particular policy or some specific doctrine supports or relates to the holding/result of the case.  Many students are simply quoting or paraphrasing some passages from the cases without putting the information into this form.  At the very least, a rationale (in any form) needs to help explain what the court did, so you need to tailor your work more carefully. 

· Be careful when using direct quotes in your rationales.  Many students simply copied chunks of the case into your brief without any accompanying explanation or clear indications of what language comes directly from the opinion.  Trying to state the court’s reasoning in your own words is a good way to see if you really understand it.  If you do use phrases or sentences taken directly from the case, indicate this using quote marks.
Doctrinal Rationale #1: The Mullett/Blackstone rule defining property rights in escaped wild animals was based on a presumption that the animals in question have no value.  Here, where fur foxes like the one at issue have value and are part of an important industry, the court developed rules more protective of the owner’s investment. 

Doctrinal Rationale #2: The Ontario statute—passed to overrule the Ontario case similar to Albers that awarded the pelt to the finder under the Mullett/Blackstone rule—demonstrates that the rule is out of date and contrary to public policy in a jurisdiction with a large fox-farming industry.  The action of the Ontario legislature supports the rejection of the Mullett rule in cases involving escaped fur foxes. 
Doctrinal Rationale #3: The defendant relied on a state statute requiring that the “common law of England, so far as the same is applicable …be the rule of decision …until repealed by legislative authority.”  The Colorado Supreme Court had previously held in Morris v. Fraker that the statute did not require application of a common law rule that was “wholly unsuited and inapplicable to the present condition of the state….” Following Morris, the court decided that the statute did not require it to use the Mullett/Blackstone rule, because the existence of the fox-fur industry made that rule similarly “unsuited and inapplicable” to present conditions.
· Doctrinal Rationales: Doctrinal Rationales normally describe how the court uses prior doctrine to support its holding/result.  Here, the court mostly distinguishes prior doctrine, so you reasonably might have found it difficult to formulate Doctrinal Rationales.  I don’t mark down for failure to include any of these when I am grading written submissions.

· The first example here just makes clear that the court is not following the primary doctrinal rule it discusses.  Including it would show you understand how the court treated the Mullett/Blackstone rule.

· The second example is the closest thing available here to a traditional Doctrinal Rationale, since the Court does end up reaching the same result as the Ontario legislature.

· The third example is the only instance of the court following any Colorado authority.  It shows a very good understanding of the case and I give a lot of credit to the relatively few students who have included it in their submitted briefs over the years.

Policy Rationale #1:  The court’s discussion suggested that it believed that it is inappropriate to give property rights to a “finder” of property that has become separated from its OO where the finder has good reason to know that the OO has a claim to the property.  This is shown by the examples of animals well outside their natural habitat and by the court’s references to D’s recklessness. This belief would support the court’s decision that the D was not entitled to property rights in the fox where D’s manager knew or should have known that the fox in this case had escaped from a local fox breeder

Policy Rationale #2:  Our legal system frequently tries to protect/reward useful labor and investment.  The court here may have believed that it should protect the P’s investment in purchasing and confining her valuable and clearly marked foxes, even when one of them was able to escape.  This belief would support returning the fox to its OO even though it probably had returned to NL without intent to return. 

Policy Rationale #3:  Our legal system frequently tried to encourage and protect useful industries.  The court here explicitly says that the common law rule is out of date because it does not sufficiently protect property rights in valuable animals that are the product of an important industry. Thus, the court created a new set of rules at least in part to protect the industry. 

· Policy Rationales: I think these are much easier to identify than the Doctrinal Rationales. I expect students to include at least one based on some version of finder’s knowledge and at least one based on protection of labor, industry or both.
 (8) Result:  Affirmed. 
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