Bartlett v. Budd:   Reading Comprehension Self-Quiz

Correct Answers, Comments & Explanations

Correct answers in bold type; Prof’s comments & explanations in Italics.
(1)  The court says on page 67 that, “A whale, being ferae naturae, does not become property until a firm possession has been established in the taker.”  The court thinks this is relevant here because:

(a) The first officer of the Canton Packet established “firm possession.” The court says that once a whaler establishes “firm possession,” the “right of property [in the whale] is clear” and the right to this whale, like the anchor, belonged to the Canton Packet. Whether or not the Emerald ever established “firm possession” is not at issue. If the Canton Packet lost property rights when the whale went adrift, it would be undisputed that the Emerald acquired them.   
(b) The first officer of the Canton Packet never established “firm possession.”

(c) The crew of the Emerald established “firm possession.”

(d)  The crew of the Emerald never established “firm possession.”

(2) All of the following differences between the facts of Taber and those of Bartlett make the position of the finders in Bartlett stronger than that of the finders in Taber, except: 

(a)  Less than 12 hours between kill and find (Taber) v. More than 12 hours between kill and find (Bartlett).  The court in Taber viewed the short time as evidence that the first ship was likely to return; presumably the longer the time between the kill and find, the more reasonable it is for the finder to think the wjale has effectively been abandoned.
(b) Whale carcass still anchored to seabed (Taber) v. Whale carcass adrift (Bartlett).  If the carcass is adrift, the custom favoring the finder might come into play, plus it is more reasonable for the finder to think the killer won’t return.
(c) Anchor thrown overboard (Taber) v. Anchor returned to crew that killed whale (Bartlett).  This probably is irrelevant, since in both cases the evidence was clear that the finders had retrieved the anchor, which was still attached to the whale.  If anything, the fact that the finders in Taber behaved badly about the anchor makes their case weaker than that of the finders in Bartlett. 
(d) Whale found with marked harpoons (Taber) v. Whale found without marked harpoons (Bartlett). As Bartlett explained, harpoons are weaker marks than an anchor.  However, as between two whales found with anchors attached, the added presence of harpoons marked with the initials of the ship whose crew killed the whale surely makes the killers’ claim stronger (because they are specifically identified) and so makes the finderts’ case weaker. 
(3) The Canton Packet’s first officer testified that he “notified” the crew of the Emerald “on the spot that the whale was his. The crew of the Emerald “all denied” this. How did the court deal with this factual dispute?  

(a) It made a finding of fact that the first officer was correct. 

(b) It made a finding of fact that the crew of the Emerald was correct.

(c) It explicitly stated that this factual dispute was not relevant to the outcome of the case.

(d)  It implicitly must have determined that this factual dispute was not relevant to the outcome of the case.  The court nowhere resolves this dispute, which must mean that it thinks that it wouldn’t change the result. However, it does not say this explicitly.
(4) The respondents here relied on a whaling custom “that a whale found adrift in the ocean is the property of the finder, unless the first taker shall appear and claim it before it is cut in.” (p.67).  How does the court address the respondents’ reliance on custom?  

(a) It made a finding of fact that the custom does not apply to whale carcasses to which an anchor is still attached. This is what the court meant when it said, “I find the preponderance of evidence to be very strong in favor of the libellants’ version of the usage in the matter of the definite marks by an anchor, or other sure sign of actual capture.”  
(b) It made a finding of fact that the custom does not apply to whale carcasses adrift in a bay.  When the court said, “Without deciding the last point…,” this is the last point that it didn’t decide. 
(c) It held that whaling customs can never vary the law of pursuit and capture of whales.  The court refused to decide this question: “I do not, however, here pass upon the limits within which usage may reasonably vary … the strict law of the pursuit and capture of whales….”
(d) It held that this particular whaling custom should not be treated as binding law. The court said, in dicta, that it thought “there would be great difficulty in upholding [this] custom,” but it did not have to decide this question because it made the finding of fact described in answer (a).

