WRITTEN ASSIGNMENT II:  STEALING HOME

(BOGGS v. BODDICKER)

DUE WEDNESDAY OCTOBER 3 @ 7:55 a.m.

DEFENDANT’S ATTORNEYS' MATERIALS

Instructions

1. This assignment requires you to think about the evidence necessary to prove or disprove an adverse possession claim in the context of preparing to conduct an informal interview with a potential witness.  You should follow the general instructions for written assignments found on p.14 of Information Memo #1 and the specific instructions found below.  If the form of work-product does not comply with the instructions, the facilitator will be penalized one half point.

2.  As part of the assignment, you should do the readings on memory and perception (S68-80) and witness interviewing (Binder & Price, Legal Interviewing..., pp. 20-52, 124-34 on reserve at library).  You need not complete the readings before beginning to draft your work-product, but you should do so early enough in the process so you can incorporate insights from the readings into your work.

3.  Attached are copies of three "memoranda" written by a partner at your law firm.  One memo gives you instructions regarding your interview with Diane Gray.  The other two are file memos summarizing interviews with your client and with a married couple that live across the street from him.  On the basis of these memos and the readings, you and your partners should prepare:

(a)  Fact Summary:  A summary of what you know about the relevant facts in the case (at least 2 double-spaced typed pages); and

(b)  Issues List: A list or outline of the factual issues on which you would like to question Ms. Gray (at least 1 double-spaced page).  You may find it helpful to list general topic areas (e.g., Ms. Gray's relationship to the parties) followed by a series of subheadings (friend? how close? family? etc.)

4.  You will work in teams of three students as designated on S67.  Your team will submit one joint work-product for this assignment, which is due at the beginning of class on Wednesday, October 3.  The work-product will consist of the Fact Summary and the Issues List in that order.  At the top of the first page, in addition to listing your pseudonyms, please indicate that you are “Defendant’s Attorneys.”  Begin the Issue List at the top of a new page.  You need not have any headings within the assignment more formal than "Fact Summary" and "Issues List.”
5.  I suggest that your team plan to meet at least twice.  At the first meeting, you can discuss what should be included in each part and decide who will write out the initial draft of each.  At the second meeting, you can review initial drafts of each part and discuss how to arrive at the final edited version of the work-product. 

6.  The name in bold in each team will serve as the facilitator.  Unless the group decides otherwise, the facilitator will be responsible for the following aspects of the assignment:

· Organizing team meetings;
· Getting pseudonyms from each team member;
· Collecting work-product from other team members;
· Producing a single seamless document for submission that complies with all instructions;
· Turning in the work-product on time;
· Exchanging the work-product with other teams pursuant to a chart I will provide later.
7.  Unless the group decides otherwise, the other two team members must provide any final contributions to the facilitator by 5:00 p.m. on Monday October 1.
8.  Please assume that the property in question is located in the (fictional) sub-tropical state of Califlor.  Califlor has a 7-year statute of limitations period for actions regarding real property.  It has almost no reported cases discussing adverse possession, although its Supreme Court has noted that “We generally apply the elements of adverse possession developed at common law and look to cases in other jurisdictions for guidance as to the scope of these elements.”  Smith v. Jones, 246 Clfr. 2d 80, 84 (1975).

9.  When thinking about how to do your assignment, keep in mind the purposes of the two documents you are drafting.  The Fact Summary will be used by a partner in your firm to get an understanding of the case in order to advise you and the partner handling the case about how to proceed.  The Issues List will be used by your boss to see if you will be covering all the necessary topics during the interview and presumably would be used by you yourself as a guide during the interview itself.  Bonus points for this assignment will be based largely on how well your work fulfills those purposes.
M E M O R A N D U M

TO:

Associates

FROM:
Elena Cruz

DATE: 
September 20, 2007 

RE:

Boggs v. Boddicker, No. 07-6752: Interview with


Diane Gray


As I explained to you on the phone, I need to be in San Antonio the week of October 1 to take a deposition.  Therefore, I would like you to handle the interview I had scheduled on 10/3 with Diane Gray, who may be an important witness in the Boggs adverse possession litigation.  Some background on the case follows.


On June 27, 2007, Bill Boddicker, a regular client of mine, was served with a summons and complaint (drafted by Ryan & O'Neal).  The complaint, dated June 26, 2007, states that in July, 1994, Matthew Boggs took possession adversely of a piece of property located at 47 Cocopalm Drive in Coconut Village and that he has held the property since that date.  It acknowledges that Boddicker has record title to the property, but goes on to allege that:

1)
Boggs has cultivated the property and improved the buildings on it since July, 1998;

2)
The property constituted Boggs's place of business (furniture-making) as well as his residence and that Boggs and his wife Manuela Martinez had published advertisements that gave the address and phone number of the property; 

3)
Boggs and Martinez were improperly ejected from the property through the use of unreasonable force on May 17, 2007
4)
Boggs had adversely possessed the property by that date; and

5) Boggs is entitled to title to the property and damages for unnecessary use of force in ejecting him from the property.


After the complaint was filed, I spoke with Boddicker regarding the case.  A copy of my memo to file regarding that interview is attached.  I also spoke with Brian and Gertrude Gordon who live across the street from the property that is the subject of the suit.  A copy of my memo recording that interview is attached as well.  


Based on the interviews, we filed an answer on July 16, 2007 denying the allegations in the complaint.  We noted that Boddicker has record title to both 47 and 49 Cocopalm Drive, and raised the following affirmative defenses:

1) Boggs's initial residence on the property was no earlier than 2000;

2) Boggs's possession of the property was not continuous--that he was not in possession of the property at least during the summer of 2002, and during most of the period between 2004 and 2007;

3) Boggs's possession of the property was not open and notorious;

4) Boggs's possession of the property was not exclusive--Boddicker has committed acts that demonstrated his possession of the property such as painting and repairing a fence around both 47 and 49 Cocopalm Drive;

5) Boggs had acknowledged that Boddicker was the owner of the property in June, 2004, and had promised to leave and not to return; and

6) 
Boggs and Martinez voluntarily left the 47 Cocopalm property in May, 2007, when asked to do so by Boddicker.


 Boddicker also owns 49 Cocopalm, which adjoins #47, the property at issue.  Ms. Gray lives across the street from #49.  I spoke with her last week when I set up the interview.  She gave me the following information: She is a 32-year old schoolteacher teaching English in a local Junior High School.  She has lived at 48 Cocopalm Drive in Coconut Village for 27 years.  She currently lives alone but for a long time shared the house with her father, Vernon, who until his death from a heart attack in 2004, worked as a doctor (eyes, ears, nose and throat) at St. Francis hospital and had an office in Coconut Village.  

Ms. Gray seems quite intelligent, although very hesitant about speaking with lawyers.  I explained to her what the case is about, so you should be able to begin questioning without too much explanation.  The attached materials and your own knowledge of adverse possession law should be sufficient to enable you to conduct the interview.

Before you do the interview, put together a brief list of issues on which you intend to question Ms. Gray and run it by me for approval.  In addition, Sam Gotobarz wants to get a quick handle on the case; he has litigated an adverse possession case against Ryan & O'Neal before and his insights might be helpful.  Please draft a brief summary of what we know about the facts (based on the attached memos) for him to read.  

M E M O R A N D U M

TO:

FILE (Boggs v. Boddicker, No. 07-6752)

FROM:
Elena Cruz

DATE: 
July 3, 2007
RE:

Interview with
Bill Boddicker: July 1, 2007

Bill Boddicker, a tax/corporate client of mine, came into the office this week and asked that I represent him on a personal matter.  He owns two lots down in Coconut Village, 47 and 49 Cocopalm Drive (see attached map).  He keeps the house and lot at No. 49 clean and trimmed for business meetings and to put up business associates who come to South Califlor from overseas.  He picked the double lot because of its very private location: trees and a chain link fence at the edge of a rarely used public park on two sides and trees and a 6-foot wooden fence surrounding the rest of the exterior of the double lot.  Since he bought the properties, he has allowed no. 47 to run wild.


Last week, Boddicker received a summons and complaint claiming that one Matthew Boggs and his wife, Manuela Martinez, had adversely possessed the property at No. 47 by continuous possession since 1998 and that Boddicker had wrongfully (and with the use of excessive force) ejected Boggs from the property.  I interviewed Boddicker at some length about the circumstances of the case.

PURCHASE OF THE PROPERTY


Boddicker purchased the property in July, 2002.  He bought it from a Mrs. Bessie Wells, a Utah resident.  A local real estate agent named Frank Hoffman handled the deal for Mrs. Wells.  Boddicker was represented by Eddie Glavine, his usual attorney.  Glavine appears to have botched the deal badly by not getting good warranties from the seller, and failing to do a thorough title search.  Because Boddicker paid $367,000 cash for the property, and because Mrs. Wells owned it outright, there was no bank involved in the transaction to assure that the T's were crossed properly.


Before Boddicker bought the properties, he walked around them to look them over.  A broken-down fence went around much of the perimeter of the two lots, but did not divide them.  The gates to both the driveways were broken.  There was an unpainted cottage on the property at no. 47.  There was some furniture and a phone that didn't work inside, and it looked like someone had stayed there recently, but Hoffman said nobody had been on the property or in the cottage in the two weeks he had been showing it. The grounds at no.47 were a mess; it looked as though someone had recently dug up large parts of the yard and buried the plants that were on top.  The rest of the property was wild and covered with bushes and trees. 


After he purchased the two lots, Boddicker repaired and painted the perimeter fence inside and out.  He put remote control mechanisms on the gates across the entrances to the driveways and padlocked the "person-sized" gates nearby.  He decided to pay to have the yard to no.49 kept up to use it for guests (Peter Smoltz & Co. yard service, 885-0087), but to allow no.47 to run wild. He then redecorated the house at no.49.


During the summer of 2002, Boddicker spent a lot of time at the property supervising the redecoration and yard work.  He says he saw absolutely no evidence that anyone was using the cottage at no.47 or that anyone was on that property at all, let alone cultivating it.

ENCOUNTERS WITH THE PLAINTIFFS


During the five years since he purchased the lots, Boddicker has stayed at #49 perhaps one night a month.  His daily residence is an apartment on nearby Coconut Beach.  He allows business associates to meet at or stay over at the house in Coconut Village several times a year.  Until this spring, he only became aware on one occasion that anyone was using no.47 (see below).  None of the people who have stayed at no.49 have mentioned anything to him about activity on no.47.


The one encounter he remembers happened several years ago, early in the summer of 2003 or 2004.  He was going to no.49 early one morning to set up for an afternoon meeting.  As he turned onto Cocopalm he saw a battered Dodge van pull out of no.47.  He pulled up in front of the van, blocking its path.  He asked the occupants, a man and a woman, what they were doing on his property.  The man said they were going to Europe and that they weren't coming back, so he let them go past.  


Two of his neighbors, Mrs. Gordon and Mrs. Green(?) saw this encounter.  He walked over to talk to them and they said that the couple had been living at no.47 for some time (maybe years?; he wasn't sure what they said) and growing 

vegetables there.  He went over to no.47 and discovered that the locks had been changed.  He asked a business associate of his, Glenn Finley, to change the locks and to "keep an eye on" the property.


Since then, Finley has reported to him about once a week that all was well with the property. [These reports are more than a little suspect in my mind given later events, but I cannot convince Boddicker that Finley may not have been telling the whole truth.]  Boddicker himself has seen nobody on the no.47 property on his trips to Coconut Village.

EJECTION


In May of this year, Boddicker was thinking of redecorating the no.49 property again.  A friend of his recommended getting custom-made furniture by a company called Boggs-Martinez.  When he looked in the yellow pages, he discovered, to his horror, that the business establishment was located at 47 Cocopalm.  He called the number, explained who he was, and asked Boggs, who answered the phone, to leave immediately.  Boggs said it was his (Boggs's) property and he was staying.  


Boddicker got several of his friends and drove down to Coconut Village.  They went to no.47 and asked Boggs and his wife to leave.  Boddicker identified them as the same couple he had accosted several years earlier.  Boggs and his wife left, taking some clothes with them.  


I asked Boddicker about the allegations of unnecessary force and he seemed a little uncomfortable, then admitted that one of his friends had broken a chair that Mrs. Boggs was painting.  Apparently the friend, Fred Johnson, got annoyed when she continued to work while Boddicker and Boggs were talking, grabbed the chair away from her, and put it down too hard.  It broke.  Boddicker claims he apologized for this.  He says this is all that happened.  


Boddicker has not seen Finley since this incident, suggesting to me that Finley may have been involved with the Boggses.  Boddicker will continue to try to locate him.

NEIGHBORS


Because of Boddicker's infrequent use of his property he knows few of the neighbors.  The people across the street from no.47 are the Gordons. He thinks the woman is called Gertie.  He says that she is a pleasant enough old biddy and seemed not to like the Boggses on the one occasion he spoke with her about them.  


The people who own the house across the street from no.49 are named Green or something like that.  The father is a doctor and the daughter is always walking her dogs.  He thinks she is nosy and might know what was going on in the neighborhood.  He doesn't know any of the other neighbors.

CONCLUSION


Boddicker clearly has not been around the property enough to have any idea if a marching band was living next door.  We need to find Finley to determine what he knows.  Talking with the neighbors also seems like it would be fruitful.  Despite the holes in our knowledge, it seems highly unlikely that the Boggses have done enough to meet the test for adverse possession.  We will have to research the elements of the cause of action in Califlor.

M E M O R A N D U M

TO:

FILE (Boggs v. Boddicker, No. 07-6752)

FROM:
Elena Cruz

DATE: 
July 11, 2007
RE:

Interview with
Brian and Gertrude Gordon: 7/9/07
BACKGROUND


On Wednesday evening, Bill Boddicker and I went out to his property in Coconut Village to talk to his neighbors regarding the adverse possession claim on no.47 Cocopalm Drive.  Brian and Gertrude Gordon live at no.46, right across the street from the subject property.  Brian is 62 and works as an electrical engineer for IBM in Coconut Beach.  Gertrude is 63 and does not work outside the home.  They have lived at 46 Cocopalm since 1978.  When I explained the nature of the suit to them, they seemed appalled that "the squatters" would "have the nerve" to bring a lawsuit.  They are very inclined to be helpful.

PRIOR OWNERSHIP OF 47 & 49 COCOPALM


When the Gordons first moved into no.46, both nos. 47 and 49 were occupied by renters.  Almost immediately after that a hurricane blew a tree branch down on the cottage at no.47.  After that, the cottage remained empty for a long time.  Brian says it was a messy eyesore for a long time, ruining the look of the neighborhood.


The Gordons remember few of the tenants of no.49.  A family named Clemens (Sylvia and Harry?) lived there shortly after the Gordons arrived. They had a daughter, Lydia, who was a good friend of Diane Gray (who lives next door in no.48). Lydia was killed in a car accident about 15 years ago, after which the parents moved away.


After that, there were several other tenants.  Brian thought he remembered a couple named Nagy and a Peter Wood, but he wasn't sure.  They never socialized with the later tenants.  The Gordons remember the property going up for sale about 5 years ago, and remember thinking that someone new must have bought the property when the fence got painted.  They have had very little contact with Boddicker since then, although Mrs. Gordon says that he always has been "a good neighbor."

ARRIVAL OF THE PLAINTIFFS


Mrs. Gordon says they have been trying very hard to recall when they first saw Boggs or his van around the neighborhood, and they are fairly certain it was in 2000, because, as Mrs. Gordon said, "my sister came out to spend time with us the year before and I clearly remember talking about how sad it was that a nice piece of property should be abandoned for so long."


The Gordons said that Boggs arrived by himself at first, and that he "kind of hid", keeping his van parked behind the cottage so it couldn't be seen from the street.  He cleared the property and began growing vegetables on part of it, but kept the vegetables hidden behind bushes so that they were hard to see from the street.  He was gone a lot of the time; Gertrude thinks she didn't see him for months at a time.  Brian said he was "a derelict" because he never washed and slept in his van a lot and had dirty-looking people hanging around sometimes.


At some point, Boggs's wife Manuela joined him.  The Gordons think it was at least three or four years ago.  Gertrude doesn't like Manuela.  She thinks Manuela "makes up stories."  She bases this on conversations Manuela apparently has had with Diane Gray, which Gertrude says neither she nor Diane "believed for a minute."  I asked for specifics, and she said something about "people with guns being after her" but wouldn't give any more details.  It seems apparent to me that Mrs. Gordon doesn't approve of the fact that Boggs and Manuela lived together for some time without being married. 


After Manuela came, Gertrude thinks Boggs cleaned up significantly.  She thinks they painted the house and put in flowers, although she is not sure since the fence was fixed.  Neither of the Gordons has been on the property at no.47 since the fence was fixed.  Mrs. Gordon says Gray goes over there occasionally to see Manuela.  The Gordons do not seem to think that the Boggses have been around as much in the last couple of years.  They go away on long trips and don't seem to be around that much.  However, Brian also said that people come and go from the cottage at no.47 "a lot" on weekends, so I'm not sure how much credence to give this.  Mr. Gordon has also seen "some black guy in a green Chevy hanging around a lot."  Boddicker says that he probably was referring to Finley, who drives a green Nova.  The Gordons are sure that the property has not been unoccupied for all of the last three years as Mr. Finley has assured Boddicker.

ENCOUNTER BETWEEN BODDICKER AND PLAINTIFFS


About three years ago, Gertrude witnessed the encounter between Boddicker and the plaintiffs in the street in front of her house.  She says that Boddicker was pulling into their street when he saw the plaintiffs in their painted-up van pull out of the driveway at no.47.  She and Ms. Gray were in the Gordons' yard talking.


According to Mrs. Gordon, Boddicker approached the van and asked Boggs what he was doing.  Boggs cursed at him and told him to get out of the way.  Boddicker asked again what Boggs was doing on Boddicker's property.  Boggs told him it was none of his business, cursed at him again, and told him to move.  Boddicker told him to keep off the property.  Boggs, clearly frightened of Boddicker, admitted that he didn't own the property and promised never to come back.


Boggs's sudden backing down seemed a little strange to me, but Brian said that the "guy is obviously a wimp."  Boddicker said Mrs. Gordon's story conforms to his memory of what occurred.  Mrs. Gordon said that Ms. Gray would confirm her story as well.


After that conversation, Boddicker came over to Mrs. Gordon and explained that he owned both nos. 47 and 49.  Mrs. Gordon said she was shocked "that anyone would live on property without permission." Brian said he wasn't surprised "considering what kind of people they were."  Boddicker asked Mrs. Gordon and Ms. Gray if he had seen the Boggses before.  Mrs. Gordon told him they had been living there for some time.  

OTHER WITNESSES


Mrs. Gordon says that Diane Gray next door (623-9813) is a very bright lady and will confirm everything Mrs. Gordon said.  Diane has lived in the neighborhood for almost as long as the Gordons.  Mr. Gordon said that Diane was a "little busybody" and would "know everything."  Mrs. Gordon has another friend, a Bess Maddox (623-8861), who lives around the corner at 3176 Lion's Mane Drive.  Mrs. Maddox has "talked over" the Boggses with Diane and Mrs. Gordon.  I suspect she'll know nothing but gossip, but we probably should call her.  They can't think of anyone else who would know very much.

CONCLUSION


I'm not sure how reliable the Gordons are, but their story generally seems helpful and in accord with Boddicker's.  Based on the interview, I think we have enough information to file an answer.  We will have to talk to Diane Gray at length reasonably soon.

