2014 SUB-ASSIGNMENT 3C:  SAMPLE SUBMISSIONS & COMMENTS

GENERAL POINTS

· I roughly divided up both the pro-ACs and anti-ACs arguments by subject matter.  The first argument under each heading was the best of that category. For most categories,  I included one or more of the other arguments (in no particular order) to show you a range of quality and of ideas.  

· I used red ink for passages in the arguments that I thought were more appropriate for Q1 than for Q2/this assignment.  As you will see below, there’s a lot of red in some submissions. 

QUESTION 1 (IDENTIFYING AN ALTERNATIVE)
QUESTION 1 SUBMISSION: Team: DYZ:  Sunken treasure of a historical nature will become the property of the first person to find it and bring it within their possession. In order to be considered as having a “historical nature,” the treasure must have been lost before sonar came into existence. In order to bring the sunken treasure within one’s possession, it must be removed from the ocean floor and brought aboard the potential possessor’s vessel.

QUESTION 1 COMMENTS: Team: DYZ: Quite Solid Overall (One of two best 3C1s)
On Task: Yes
Alternative:  Very smart way to do a statute of limitations.  A few concerns about details:

· What happens w more recent shipwrecks?

· For very important historical materials, seems unlikely world would be happy with OO getting nothing. 

· before sonar came into existence:  Might want to change to date when Sonar was widely available. European powers who made it generally useful did not make it available right away to all nations or to commercial users.
· Possession rule in last sentence: Might want different rule for situation like:  Spanish scientific expedition finds Spanish treasure & gets lots of press.  Must Spain then race every treasure hunter in world if they want their stuff?
QUESTION 1 SUBMISSION: Team: BOT:  As a plausible alternative to the escaping animals cases, we recommend a modified version of salvage: If an individual finds sunken artifacts in international waters which at one point belonged to a sovereign nation but have been effectively abandoned for many years, then the finder must return the physical artifacts to the original owner sovereign nation. The sovereign nation must put them on permanent display in a museum or other collection charging admission, and the finder retains full interest in the proceeds from the public display of the artifacts.

QUESTION 1 COMMENTS: Team: BOT Quite Solid Overall (One of two best 3C1s)

On Task: Yes.
Alternative:  Very clever way to address parties’ divergent interests, although lot of details would need working out.

Concerns:
· Effectively abandoned:  Means what?  What happens if not met? OO keep forever?

· original owner sovereign nation:  what if no obvious current successor, as with Carthage or Babylon or Yugoslavia.
· Proceeds from the public display:  

· What if host nation charges very small amount? 

· Will finders spend $$ on recovery if don’t get $$$ up front?
QUESTION 1 SUBMISSION: Team: CDG
Alternative: Finder always wins in international waters. 

QUESTION 1 COMMENTS: Team: CDG: Solid
On Task:  Yes. 
Alternative:  Always a sensible choice to consider and obviously easy to administer.  Two concerns going to plausibility:

· For contemporary shipwrecks, doesn’t seem to give OO any time (let alone a reasonable or necessary waiting period) to try to put together an excavation team.

· For very important historical materials, seems unlikely world would be happy with OO getting nothing. 

QUESTION 1 SUBMISSION: Team: HIJN
(A) (1) Below 500 feet, 
(2) recovery becomes almost impossible, [MAF: Because no-one can hear you scream.]

(3) and the first party to find as well as invest the time, money, and effort for recovering sunken treasure may claim property rights if they satisfy the following elements:

(B) (1) Sunken property must be found––in its entirety––under 500 ft below sea level.

(2) If the sunken property is partially above and below the 500 ft mark, any items contained within the property will also be treated as being above the mark and so remain the property of the original owner.

(3) Sunken property must be within International waters or the waters of the party’s citizenship.

(4) Sunken property must remain unused and unoccupied in the ocean below 500 ft for a minimum of 5 years.

(C) (1) If an item is retrieved that does not meet these elements, the finder cannot claim property rights and will be subject to relevant scavenging laws for compensation from the original owner.

(2) If the original owner is unknown, the finder has an obligation to report the object within 10 days of finding it. 

QUESTION 1 COMMENTS: Team: HIJN:  Pretty Good. Some reasonable ideas; a few glitches.
Summary: Finders Keepers Below 500 ft. after 5 Years; Otherwise Salvage

 On Task: Mostly Good.  (A2) looks like a defense of the alternative.  In (B)(3), treasure in territorial waters outside scope of Q (and presumably controlled by nation in Q). 
Alternative:  

Plausible:  Depth line makes sense to me.  Time limit is very short; would turn all historical shipwrecks to Fs, which seems a bit unlikely.
Clear: A Few Concerns
· (A3) Why not just say “first to recover”? As worded, not entire clear you have to succeed as long as you find and invest.

· (A3) & (C1) claim property rights: I assume this phrase means: “get property rights in the treasure.”
· (C2) Report to whom?  What happens then?
Criteria: Some reasonable; couple q’able.
· (B1) & (B2): reasonable idea, but on test, don’t take time with this sort of detail.  Line at 500 ft is sufficient.
· (B4):  Five year time limit is clear, but why require unused and unoccupied?  Use of treasure on ocean floor without actual recovery is probably extremely rare.
· (C1) I assume relevant scavenging laws means some form of salvage.  Reasonable idea that needs some fleshing out.
Presentation: Helpful to separate out last 2 points, which are not “elements” of the finders’ claim. 
QUESTION 1 SUBMISSION: Team: AMO:  Possible new rule, in international waters where no country has claim to, the original owner has ten years to stake a claim to the land and if they wish to begin recovery of the cargo before the Statute of Limitations for ownership runs out. After 10 years if the finder is first to discover the ship’s location, they lay claim to the area as their finding and can begin excavation or recovery. The finder now has legal rights to the treasure and ship. This is easily administrable in modern times, as soon as a ship is lost the original owner or country attempts recovery, once location of the ship or cargo is found, they can GPS pinpoint the location; with modern times and interconnectivity of the world, notice would be satisfied, no future claim can be made either by original owner or another finder. If after the ten years of the sinking, and the original owner has not provided notice of discovery, then the finder has the rights once GPS location is activated.  In either instance, the original owner or finder does not have to excavate, or salvage the ship or its contents.  Their claim is similar to a mortal wound; they found the final resting place, and have done something that cannot be undone. There is no requirement to salvage, the original owner or finder has laid claim to the area that has become the final resting place. This is very similar to explorers placing their countries flag on virgin territory, and claiming it for their country, all the GPS hit does is replace the physical flag of a country to a virtual flag of the original owner or finder. While this may seem unfair to ships that were lost throughout history and their home countries, in those instances, countries have had ten’s if not hundreds of years to find the location and lay claim. In essence they have given up pursuit, mere pursuit is not enough to gain property rights. There must eventually be a SOL that can run out, this method puts a realistic time limit for the original owner to reclaim their property from the ocean.

QUESTION 1 COMMENTS: Team: AMO:  A Little Uneven
On Task:  A Little Uneven.  Passages in blue are defenses/explanations for your ALT, not part of description.
Alternative:  Fine For Modern Shipwrecks.  A Little Funky for Historical Stuff like Hypo.
Plausible: If historical:
· Seems strange to leave OO no possibility of getting rights to important historical artifacts if technology to trace was unavailable until recently.

· Seems strange to give either OO or F infinite rights to important artifacts with no requirement that they ever try to recover.
Clear:  How certain does a party have to be that they’ve found the correct location before they can do the GPS marking?
QUESTION 1 SUBMISSION: Team: BBHH
a) The first step in our alternate method for resolving sunken treasure disputes is to create an online database for owners to declare their lost treasures and for all others to have notice thereof.   

b) Upon a wreck, the person or country who owns the materials of wreckage must declare ownership immediately using the database. 

c) After this initial declaration, the owner then has ten years to recover treasure; after ten years, an original owner’s property rights in the treasure automatically divests and becomes available for any potential finder to retain.

d)  At the moment the database is created, all past wreckage is grandfathered in, and the ten-year time limit begins.  

e) During the ten-year time period, any person other than the original owner who finds the wreck will be retain 40% of the wreckage value. However, every year that elapses adds 1% to the finder’s property interest, such that a finder retains 41% after one year from the declaration, 42% after two years, and so on, up to 50% for the final year of the ten-year timeframe. 

QUESTION 1 COMMENTS: Team: BBHH:  Generally Solid
On Task: Yes. 
Alternative:  Database with 10Y statute and great-great-grandfather clause is nice set of ideas.  Some concerns w details of your plan:
· immediately in (b):  Hard to do in practice and hard to defend after thefact (Can I have one cigarette first?)  Set a short clear deadline like 10 days. 
· Salvage scheme in (e):

· Why not give OO 10 years to do it w/o interference?

· Salvage numbers here very large for possible multi-million dollar historical finds; might tie more to costs & risks of extraction

· Tiny graduated increases don’t seem to me to accomplish much. 

QUESTIONS 2-3 (ANIMALS CASES SUPERIOR TO ALTERNATIVE)

A. Arguments Related to Use of Time, Pursuit & Abandonment


QUESTION 3 SUBMISSION: Team: CDG: Animals cases would be preferable in that they consider time as a factor. Again, the alternative rule would always allow the finder to win. However, you can think of some circumstances when it might seem unfair to award property rights to the F over the OO. In the sunken treasure scenario, it could be a relatively short period after escape when finder gains possession. Generally, the shorter the timespan, the stronger the property rights should be in the OO as the F will have spent less time searching with respect to the OO. Animals cases account for this and would probably allow Spain a reasonable amount of time to recover the sunken treasure. After enough time has passed, then perhaps Spain would forfeit property rights. That bright-line distinction of when too much time has passed would be hard to determine, but it would result in a more equitable outcome on balance; sometimes the F wins and sometimes the OO wins. 
QUESTION 3 COMMENTS: Team: CDG: Generally Solid. 
Sense of Task:  Solid.  Only Concern is a Little Too Focused on a Single Factor as Opposed to ACs as a Set.
Substantive Argument:  Pretty Solid.  Could flesh out a little more. 
· Generally good idea that we probably want OO’s rights to start strong and get weaker as time passes.  I think lot more reasons for this than simply F will have spent less time searching, so this could have been laid out more thoroughly. 
· Good acknowledging line-drawing problem as weakness of argument.  To make it seem less a problem, might try to indicate factors court could use to help draw line.
QUESTION 3 SUBMISSION: Team: DYZ:  In addition to providing precedents based on similar factual elements, the animal cases also consider time when determining ownership and how long one may retain ownership of lost property. This would be helpful in order to remove potential confusion in how long something must be lost in order for it to be classified as abandoned. Our solution doesn’t directly consider time. Instead, it only considers the fact that the treasure was abandoned.

QUESTION 3 COMMENTS: Team: DYZ: A Little Uneven.
Sense of Task:  Good. 
Substantive Argument/Accuracy:  Pretty Uneven.  

· First, ACs don’t create any clear way to determine when time passing becomes abandonment.  Clear that more time is bad for OO, but perhaps since animals have a short useful life, the cases don’t draw any lines, so don’t do much to remove the confusion you describe.  

· Second, might explain why the line you draw in your ALT is bad.  That is, if OOs haven’t done anything in the 50+ years since Sonar was available, why should they get anything?
B.  Arguments Related to Protecting/Rewarding Industry & Labor

QUESTION 2 SUBMISSION: Team: ACHU:  It is preferable to apply the escaping animal cases to the current fact pattern because the factors that the cases use would help promote treasure hunting. This endeavor is good for historical purposes, a country’s economy, and the public good with regard to educational purposes. By applying the escape cases, treasure hunters will be more willing to continue their search because even though they are not the original owners of the ships and treasure, they will still have the possibility of reaping the benefits of their labor.
     When a ship goes down in the middle of the ocean and centuries pass, the likelihood of the ship and treasure ever being found is very minute. The more seasons that pass over the ocean and the more storms, hurricanes, and typhoons that stir up the water, the more the ship gets buried deeper within the ocean floor. If the country that originally claims the ship does not immediately and continuously search for the lost vessel, the ship can be considered abandoned, which is similar to stopping a pursuit for a lost animal. The more time that passes and the less effort the country puts into looking for the ship will strengthen the notion of abandonment as well as the finder’s claim. 
     If a country decides to re-establish its search centuries later, a court may decide that too much time and distance has passed from the original escape of the possession to the present hunt. The ship is not likely to be where it was last seen, similar to an animal that swims miles away from its last known location, as was the case with the sea lion in Mullett. Centuries will have passed since the ship was under the original country’s possession and control, similar to the escape cases when just a couple of months pass and the court believes that is too much time to return the property to the original owner.
     In order to discover the remains of a lost ship, extensive labor and expensive equipment must be involved. However, many countries claiming to be the original owners of a ship and its treasure may not have the resources to go on treasure hunts. In order for many of these lost ships to be found, there need to be private investors who are willing to put forth the time, money, and labor to search the ocean for the ship. For people to be willing to do this, they need to be reassured that their efforts will be rewarded. The factors from the escaping animal cases reflect the understanding that effective labor should be rewarded. Such effective labor includes taking the time and money to train an animal. Manning. Here, the finder is the one who produces the most efficient labor because his labor produces results (the ship and treasure).
     A treasure hunter looking for a lost ship can be compared to the whaling cases insofar as the industry only survives if there is a finder who recovers the whale. Treasure hunting is an industry, like whaling, that needs the protection and support of the court. To protect the treasure hunting industry, courts should reward the finder. This is critical for the industry because it allows the world to recapture its history.
     Overall, the factors from the escaping animal cases are good ways to help promote the treasure hunting industry and ensure that people will continue to search the ocean floors for these hidden gems since the escape cases would probably reward the finder. In the long run, rewarding the finder is beneficial for the local community, world history, and a country’s economy.
QUESTION 2 Comments: Team ACHU: Pretty Solid (Tied 2d Best 3C23)
Strong set of arguments about why the escape factors from the ACs are likely to support the finder in these cases and thereby encourage the good work of treasure recovery.  Two non-trivial concerns:

· Probably overstates strength of F’s position under ACs by ignoring marking/F’s knowledge, which usually will strongly point to OO and that ACs don’t expressly reward F’s labor
· Missing the other half of the comparison argument:  Why does the alternative provide insufficient incentives for treasure recover?  Sense of Task otherwise strong. 
QUESTION 3 SUBMISSION: Team: BOT: The escaping animals cases reward the effective labor and investment of the parties better than our alternative. The escaping animals cases generally would have rewarded Arango over the government of Spain, because Arango invested in equipment and went out to sea to get the treasure. The past labor of the Spanish government, although effective at the time, has been diminished by passage of time and virtual abandonment of pursuit. Therefore in applying the escaping animals cases, a court will probably reward the party which has since invested more into the recovery of the treasure, in this case Arango. This would then incentivize Spain and other countries that may have lost treasure to more actively pursue recovery of property or otherwise risk losing their rights to treasure when a different finder comes along. 

Since it can be argued that our alternative reaches somewhat of a split decision, no one is really being justly rewarded for their time and effort. Treasure hunters and the public in general may not find it fair that Spain, who quit their search efforts, are rewarded with the treasure for their lack of continued effort in the search compared to the treasure hunters. In these situations, these treasure hunters, like Arango, are the only ones still putting their hard-earned time and effort into the discovery of the treasure, and therefore they need to be rewarded for their labor instead of slighting them by returning the treasure to Spain.

QUESTION 3 COMMENTS: Team: BOT: Pretty Good

Sense of Task:  Pretty Solid.  Good focus on what rules should be and clear sense of comparing ACs to your ALT. However, too much focus on facts of hypo without clear enough sense that it is example of treasure cases generally,
Substantive Argument/Accuracy: A Little Uneven. Reasonable general idea, but need more defense.
· Not clear that Arango wins under ACs b/c F’s labor not usually rewarded and very strong marking/F’s knowledge arguments from Spain.

· Need to defend more that treasure hunters not sufficiently rewarded.  If they get proceeds from museum display, why isn’t this enough incentive (along with fame) to do the work? And why is it good to cut Spain off from cultural heritage and give treasure hunters unlimited property rights?
QUESTION 2 SUBMISSION: Team: CDG:  Animals cases would be preferable in resolving disputes such as this one in that they protect the OO’s labor and investment. If the OO marked the animal, or the property was part of a valuable local industry, property rights are the strongest in the OO. Under the alternative rule, the OO almost always loses. The alternative rule essentially forces the OO to have physical possession of the property at all times. This problem was addressed in Albers when the fox escaped but the OO retained ownership. It likely would be burdensome to require the OO to take extraordinary means to maintain physical possession of the fox at all times.  An escape-proof cage for an animal that protects even in cases of it being accidentally opened by weather or other forces could be considered unreasonable. The animals cases generally reward the OO’s who do a reasonable or sufficient amount of labor by allowing the OO to retain property rights even if the animals escape; therefore, if the OO enclosed the animal in a sufficient cage, the labor of the OO would be rewarded. The alternative rule does not take this into account. 
QUESTION 2 COMMENTS: Team: CDG:  Pretty Good. 
Sense of Task:  Solid.  Good sense of setting rules for treasure cases generally.  Little too focused on labor/industry aspect of ESC-ACs—could acknowledge that time/pursuit/abandonment factors tend to favor finders, so OO not always protected—and more time than you need elaborating on Albers.
Substantive Argument:  Pretty Good Overall.   Certainly true that your ALT ignores protection of OO’s labor/investment. In addition to acknowledging that ACs are not perfect protection for OO, helpful to defend that OOs here have labor/investment we should protect.  In hypo, Spain basically invested in conquering mezzo-America and took treasure from Aztecs.  Defend that we should reward 17th Century colonialism. 
QUESTION 3 SUBMISSION: Team: CHOS:  Protecting valuable industry would be a method preferable to salvage in determining who has property rights in sunken treasure.  When an industry that is valuable to society is involved, courts in escaping animals cases have consistently resolved disputes by awarding property rights in a way that maintains the integrity of that industry.  
Here, in the case of the Spanish Government v. Captain Arango, a policy that awards property rights to Captain Arango on the basis of protecting the industry of treasure hunting would be a superior tool for the court, instead of forcing the court to follow salvage rules and give property rights to the Spanish government as the original owners, and award a percentage of the money value to Captain Arango.  
In this case, considering the amount of time that has passed since the Spanish government originally acquired property rights in the treasure, the number of times the government has changed hands since then, the abandonment of the pursuit by the government, and finally the amount of useful labor Captain Arango exerted to recover the treasure, it would seem just to award full property rights to Captain Arango.  

Without the Captain’s custom designed and built sonar equipment, and his investment in other equipment, then his use of the equipment to locate the treasure, there is a strong probability the treasure would have remained lost at sea for many more years, if not forever.  This would have deprived, historians, archeologists, art devotees, and society as a whole, from the ability to study and enjoy the culturally significant historical artifacts found.  

If the court had to follow a policy of salvage in this situation, it stands to reason that many individuals, who would otherwise seek to recover sunken treasure, would be dissuaded in doing so.  Most reasonable people would not be interested in expending the time and energy it takes to recover sunken treasure, if they knew they would not be legally entitled to keep it and would instead receive an undetermined sum of money.  Thus, a policy of protecting valuable industry would be superior to a policy of salvage, in the case of sunken treasure.  
QUESTION 3 COMMENTS: Team: CHOS: A Little Uneven
Sense of Task:  Uneven. Although you are comparing your ALT with an aspect of the ACs, two serious problems:
Q1 v Q2/This Case v. All Cases: Middle 2 paragraphs all Q1 with little sense of relevance to treasure cases generally.
One ACs Factor v. All: You are really not comparing ESC-ACs in their entirety, but rather just policy re labor/industry.  Especially problematic b/c ACS generally do not protect labor/industry of finders & because strong marking/F’s knowledge arguments exist for OOs in sunken treasure cases.
Substantive Argument:  Pretty Good but Thin:  Not a lot here. 

· Reasonable defense of usefulness of Arango labor; can strengthen by explicitly generalizing to treasure-hunting “industry”

· Solid point re uncertainty of reward as weakness of your ALT, but this could go away if your rule or cases interpreting it made clearer how much hunters likely bto get.  Might defend more that majority of proceeds is insufficient incentive.
C.  Argument Related to Certainty

QUESTION 2 SUBMISSION: Team: BOT:  The escaping animals cases are better for determining ownership in treasure because they offer a clear definition of ownership. The treasure will either go to the finder, or the original owner. By applying the factors from the escaping animals cases, we are given a context to analyze whose claim is stronger and eventually decide who should get the treasure. The factors provide for a definitive winner and loser and whoever is the winner reaps the benefits. 

Our alternative is ambiguous in terms of who claims ownership in the treasure. The alternative splits the ownership into monetary and cultural interests, which may create more ambiguity than applying the escaping animals cases. The alternative tries to strike a balance between the monetary interests of Arango, with the cultural interests of the government of Spain. However, the alternative would be more complicated if the monetary and cultural interests were not so easily divisible. The alternative creates two separate ownership rights, which in turn create a relationship between the two owners, Arango is dependent upon the government of Spain following the conditions of the alternative in order to collect his monetary interest. 

If the escaping animals cases were applied, it eliminates the ambiguity of sharing interests in the treasure and determines who the rightful owner is and gives the full interest to that party. The escaping animals cases provide certainty that ownership will be awarded to an individual party, and the factors allow a decision maker to make a clear choice as to who owns the treasure, if the decision maker chooses to apply the escaping animals cases.

QUESTION 2 COMMENTS: Team: BOT:  Pretty Solid (Tied Second Best 3C23)
Sense of Task:  Pretty Solid.  Good focus on what rules should be and clear sense of comparing ACs to your ALT. However, too much focus on facts of hypo without clear enough sense that it is example of treasure cases generally,
Substantive Argument:  Pretty Good:  Clearly true that ACs will create a single winner and that a weakness of your ALT (unless you tweak it) is that finder stuck in a long term relationship dependent on goodwill of OO to get compensated.  However, helpful to defend more that single winner is a good idea.  I thought split was the strength of your ALT.   Split recognizes that OOs have a different kind of interest than finders and law does this kind of split in setting up trusts all the time. 
D.  Arguments Related to Markings and Finder’s Knowledge

QUESTION 2 SUBMISSION: Team: DYZ:  The animal cases may be preferable in settling ownership of sunken treasure because they provide precedents using elements that could be helpful to the instant case and others like it. These being: identifying marks (like the Spanish marks on the chest), a concept of abandonment (like how the latest Spanish government gave up the pursuit of the treasure), and the intent of the original owner to return and reclaim their lost property (like when General Franco issued the guide announcing Spain’s plan to undertake an extensive search for the treasure.) These are absent in our proposed method of resolving title but useful because courts like to expand or contract on previous rulings. Even though sunken treasure cases take place in their own jurisdiction, having a foundation like the animal cases would help avoid criticism that the court is acting arbitrarily in the initial case. 

QUESTION 2 COMMENTS: Team: DYZ:  Pretty Good.
Sense of Task:  Good.
Substantive Argument/Accuracy:  Pretty Good Overall.  Reasonable idea without sufficient support:
· Need more specific defense that it’s a good idea to use three factors you cite.  Particularly an issue because: 

· Marks and abandonment tend to point in opposite directions in treasure cases

· Abandonment is a pretty uncertain factor given concept of abandonment-by-compulsion and lack of clear lines about time.

· Intent for OO to return only raised in whaling cases and only as a matter of notice to finder, so not clear how it would play into treasure cases

· Your ALT looks like a statute of limitations, so  is likely to be product of legislation rather than court action.  More importantly, having a foundation is not a very strong argument b/c suggests any prior precedent would do. 
QUESTION 3 SUBMISSION: Team: HMR:  Another reason escaping animals cases are preferable to a registry system in resolving disputes over property rights in sunken treasure is because the markings of a treasure provide evidence of an original owner. An original owner retains property rights of an escaped animal when there are significant markings that show prior ownership, because these markings would notify a finder that the escaped animal came from a prior owner. See Albers. 
 The treasure recovered by Captain Arango was clearly marked with the arms of the Spanish Government. These significant markings on the treasure should have notified the Captain of their prior ownership by the Spanish Government. Significant markings such as those on the recovered treasure are similar to markings on escaped animals, and it should put a finder on notice that there was clear ownership prior to the discovery. 

Evidence of markings that lead to the conclusion of prior ownership should reward the prior owner because it rewards the original owners’ investment, and prevents someone else from profiting on another’s labor. In an international registry system it gives a finder the leverage to negotiate a percentage of the profits from the treasure found. An international registry system puts all the power in the finder’s hands and thus allows the finder to profit on someone else’s investment. If the court uses escaped animal cases to award property rights in recovered treasure it will provide consistency and certainty for original owners and finders because the markings evidence an original owner, and thus reward their original investment.

QUESTION 3 COMMENTS: Team: HMR: A Little Uneven

Sense of Task:  Pretty Good.  Too focused on a single ACs factor & some unnecessary drift into Q1.
Substantive Argument/Accuracy:  Pretty Uneven

· ACs do not say any marked item goes to OO.  Factors like time/pursuit/abandonment could give a marked animal to finder.

· Need more defense of puts all the power in the finder’s hands.  If the system sets the salvage fee at a small percentage of the treasure, why does the finder have any leverage at all?  And if the finder won’t do it for the fee you set, doesn’t that mean you are not paying enough for his labor?
· Since all sunken treasure clearly has a prior owner, you are arguing that OO always should win.  Need to defend that is good result.  Why is the centuries-old labor-of-conquest of colonial powers something we need to reward? Why isn’t the actual labor of the treasure-hunters worth rewarding, at least with salvage fees as in your ALT?
QUESTIONS 4-5 (ALTERNATIVE SUPERIOR TO ANIMALS CASES)

A. Arguments Related to Time/Abandonment/Mobility

QUESTION 4 SUBMISSION: Team: BBHH:  One reason that our proposed alternative method for resolving sunken treasure disputes is preferable to the rules of the escaped animals cases is that sunken treasure is much less mobile than animals. A treasure chest may drift with the tide when it first sinks, but the drift will be negligible because most treasure chests are extremely heavy and dense. Further, once a chest has fallen to the ocean floor, it will most likely get lodged in the sand and become entirely immovable absent human intervention. Conversely, animals continue to move after their initial escape. The speed and distance at which an animal travels will depend on the animal’s species and degree of its domestication, but generally escaped animals move quickly and cover a large distance in a short time.

The mobility of escaped property is significant because it prescribes the timeframe within which the owner’s pursuit might lead to retrieval and outside of which pursuit would be improbable. A ship owner or nation, after having lost a sunken treasure, need not pursue the treasure immediately because the probability of retrieval does not decrease with time. Because the treasure remains lodged, the original owner may actually increase the odds of recapture by taking more time to amass information about the shipwreck and to develop technology to locate it. On the other hand, an animal owner may have only minutes or hours to recapture an animal before the recapture is rendered improbable by the growing radius of searchable land. See Albers. Thus, courts dealing with animal cases have taken into account the immediacy of pursuit and the distance between the sites of the animal’s escape and subsequent finding. In dealing with an immovable object, however, courts need not consider time and distance in the pursuit of sunken treasure the same way they did with animals. Rather, our rules sets one fixed time period that should be sufficient for all original owners to amass more information and develop better technology to increase their chances of recovering their treasures.

QUESTION 4: Comments: Team: BBHH:  Quite Solid (Best Overal 3C45)
· Very good sense of task. 

· Nice idea to use factual difference as basis for comparison between ACS and alternative.  Good choice and good description of factual difference; solid on why it might make ACs problematic.

· Good idea that fixed time period gives OOs time for sensible planning & recovery.   Argument is undercut by inclusion of salvage rights in the alternative during the ten-year grace period after registration.  Looks like if OOs don’t act very quickly, they risk losing almost half the value.  Thus, would be helpful to deal with the significance of the salvage rights as part of this argument. 

QUESTION 5 SUBMISSION: Team: HLS
(A) (1) The registry system is preferable to the escaping animals cases because it draws a clear line whether the original owner of property abandoned it. Abandonment of property is a factor considered whether the original owner rightfully should maintain property rights in the property. 

(2) Often when chasing an escaped animal there are extraneous circumstances that stop pursuit and courts do not consider that as abandoning pursuit. Albers. Also, abandonment can be clear [supported] by the lack of effort to maintain possession of the property or claiming ownership after an extended period of time. Mullet. In either case courts have had to balance efforts and intentions of the original owner to meet the abandonment element. 

(3) However, with the registration system it is clear when an original owner abandons the item because it happens when the original owner does not register a claim for a missing item within the timeframe. 

(4) When someone’s property “escapes” from their possession and they still want it but do not have the resources to retrieve it, by registering it the registration system it will continue their lack of abandonment indefinitely. 

QUESTION 5 Team HLS: Comments: Generally Solid although probably more focused on single aspect of ACs than is ideal. (Probably 3d Best 3C45)
· I like the thrust of (A2):  that abandonment [combined with pursuit] ends up being pretty mushy and subjective. As I indicated on the text, Mullett doesn’t address this point, but I think the escaping ACs generally support the argument that lack of follow-through counts against the OO, though as the students here suggest, it’s unclear how much. 
·  (A3) is clear explanation of why alternative is more certain.
· (A4) is a related policy argument: that OO can retain interest even if can’t immediately afford recovery.  This is a nice idea; helpful to explain more why we would want this to be true. 
QUESTION 5 SUBMISSION: Team: CDG:  The escaping animals cases are also not preferable to our alternative because they allow the original owner to maintain possession over the animal, even after the OO has abandoned pursuit of it. The courts in both Albers and Mullett [F wins in Mullett] ruled that the OO retained ownership of the animal after they abandoned pursuit of it and someone else later found the animal. If the same ruling were to be applied in the current case, Spain would retain possession over the treasure, despite all the effort Captain Arango put into locating it. Allowing the F to keep the treasure would be a much more appropriate result, as it would allow the party that put forth more of the effort to locate the treasure to retain possession of it. Allowing the OO to retain possession even after they had abandoned pursuit would significantly decrease the likelihood of anyone expending any labor to find treasure in the future. Our alternative method would justly reward the F who expended a significant amount of labor to locate the treasure, and would encourage others to search for other treasures, increasing the likelihood of recovering such valuable treasures. 

QUESTION 5 COMMENTS: Team: CDG: Pretty Good.
Sense of Task:  Solid.  Again, don’t need specific application to the hypo.
Substantive Argument/Accuracy:  Pretty Good Overall.  Reasonable idea that OO who abandoned pursuit shouldn’t win, but that doesn’t fully settle ACs v. ALT:
· Helpful to be clearer about what ACs do.  Cases certainly don’t say that abandoning pursuit is irrelevant. F wins in Mullett.  OO wins in Kesler because of continued pursuit.  Albers says OO had no choice to give up pyursuit, so doesn’t count against her.  But heavy emphasis on short time frames must mean that long time without follow-up will count against OO.

· Helpful for your ALT to defend more that there are no situations in which you’d want OO to win.  Suppose Spain finds ship & announces an expedition next month to go get it.  Still OK for finder to rush in & take it?
B.  Arguments Related to Labor & Split Rewards

QUESTION 4 SUBMISSION: Team: BOT

(A)(1) Our alternative is a better approach than the escaping animals cases because it is essentially a win-win situation for both parties. Our approach recognizes that property bestows various rights, and those rights can be divided peacefully among multiple parties when multiple valid claims are presented. 

(2) Absolute possession of the entire bundle of rights which property confers is an extreme solution because it completely denies the rights of one party and awards them to another. Even if someone has compelling but incomplete evidence that they should retain possession of an object, they lose 100% of the rights to it under the escaping animals cases. So, we choose to strike a balance. 

(B) (1) Arango, as a treasure hunter, undoubtedly spends a lot of time, work, and money scanning the ocean for lost treasure. It is probably safe to say that Arango is hunting for treasure not because he has a particular interest in finding and displaying old statues in his home, but because he hopes to realize the monetary value of the treasures that he finds on the ocean floor. 

(2) Conversely, the government of Spain, the original owner (after all, it was the government of Spain that commissioned this new world looting mission hundreds of years ago), is probably more concerned with the cultural value of the treasure. Even if they had been awarded absolute property rights, Spain would probably preserve and display the treasure in a museum as many countries do with artifacts of cultural significance. 

(C) (1) Keeping in mind that Arango and Spain are interested in different parts of the rights to the treasure, our variation on salvage rewards both of them. 

(2) For finding the treasure and as an incentive to keep treasure hunting, Arango is awarded a stream of income funded by the tickets that people buy to the permanent display of the treasure. (3) Spain is awarded physical possession of the treasure and is allowed to display them as a cultural collection at home forever. Under our alternative, both Arango and Spain are [or should be!] satisfied with the outcome. 

(4) Finders are incentivized to keep finding, and original owners are rewarded for past labor and investment.

QUESTION 4: Team BOT Comments: Quite Solid Overall (2d Best 3C45)
· Good idea at (A) contrasting split in interests with winner-take-all ACs. 

· Nice defense at (B) & (C) that the particular split in rights created by this alternative lines up well with the interests of the parties in the hypo.  Could bolster by making clearer these parties are just examples of treasure cases generally and by suggesting that parties in other sunken treasure cases are likely to share these interests.

· (C4) Nice ideas about incentives & rewards at the end.  Could develop with more defense that we want more treasure hunting and that OOs like Spain need rewards for their labor (Aztecs might disagree!!)
QUESTION 4 SUBMISSION: Team: DPZ

(A) For disputes over the recovery of the sunken treasure, our alternative may be more preferable than the animal cases because it is unclear which party’s investment and labor should be rewarded.  

(B) In Manning, Ms. Mitcherson’s canary, Sweet, escaped and was found at a neighboring house by Manning.  Part of the reason Ms. Mitcherson was able to retain property rights in her bird was because she invested labor [not clear she did the labor herself]  in successfully taming it to recognize and answer to the call of its name.  Furthermore, in Albers, the plaintiffs’ fox, McKenzie Duncan, escaped, was shot by a ranchman, and subsequently sold to the defendant.  The court found that the labor of raising semi-domesticated [no evidence all of them were semi-dom] foxes for the fur industry was protected when it was found that the plaintiff retained property rights in an escaped fox.  However, in Mullet[t] the plaintiff’s labor of capturing a sea lion and transporting it across country was found [maybe implicitly; never discussed in case] to be insufficient by itself to retain property rights in the sea lion.
(C) Here, labor was exerted on the behalf of the Spanish Government by capturing the treasure from the Aztecs, sending it eastward to Spain on a ship, and surviving a battle with a British ship, which was trying to intercept them.  Conversely, Captain Arango started a treasure hunting company, built sonar equipment, and sent divers to retrieve the treasure.  It would be difficult to show who should be rewarded.  Given this dispute, 

(D) our alternative may be preferable because it allows both sides a chance at recovery.  If the animal cases are to be applied, only one party will be able to recover the treasure, whereas our alternative, if Spain makes a claim for the treasure, allows Captain Aragon at least to recover a salvage fee [so he can buy a new ring for Frodo].

QUESTION 4 COMMENTS: Team: DPZ: Pretty Good.
Sense of Task:  Pretty Good Overall.  More time detailing labor in ACs than you really need (see below) and need to be clearer that facts of hypo in (C) are important as examples of treasure cases generally. 
Substantive Argument/Accuracy:  Pretty Good.   I think key point (in blue) is very strong.  I think extended focus on how labor is used in  ACs is a bit beside the point.  Because you want to reward both side’s labor, ACs don’t work because only one winner. Also errors in descriptions of cases (see e.g., comments in brackets above)
QUESTION 5 SUBMISSION: Team: AMO:  Unlike some of the animal cases, treasure-hunting cases would not involve an industry that is vital to society. Whales provide energy and clothing for people while treasure does not provide such tangible benefits. With the animal cases the courts wanted to ensure how they ruled would not discourage people from participating in that animal’s industry. However, treasure is not continually being sunk in the ocean as it once was. Society today does not need to worry about implementing policies that would disincentive people from treasure hunting, because they could be afraid they would lose property rights if their treasure sank on a voyage. If anything, the policy set in modern day treasure hunting cases should incentivize that the treasure is found and not lost forever. This means that the ten year rule would be preferable instead of allowing the original owner an unlimited time to recover because people would have more incentive to try to find the treasure rather than let it remain lost. The rule would also still allow time for the original owner to try to find the treasure with modern-day technology.
QUESTION 5 COMMENTS: Team: AMO:  Pretty Solid
Sense of Task:  Solid.  Maybe again a little too focused on one aspect of ACs. 
Substantive Argument:  Pretty Good.  Solid explanation of underlying factual difference.  Pretty bgood on advantages of ALT, although I wasn’t clear when I read it that Spain would get 10 years from date of implementation.  As with #4, a little too certain that ACs protect OO, so could use discussion of why using all factors of ACS together doesn’t help finder enough. 
C. Other Arguments (Historic Value/FK)

QUESTION 5 SUBMISSION: Team: BBHH
(A) Another reason that our alternative method should prevail over the rules of escaped animals cases is that a treasure chest, in itself, notifies a finder that there was once an original owner, whereas animals, absent clear and comprehensible markings, do not suggest previous ownership. A treasure chest is not a natural object in the eyes of a finder: the finders knows that someone must have built the chest, mined the gold ore, hammered the gold in coins or crafted it into jewelry, amassed the treasure, and stored it in the chest. In other words, the finder cannot be entirely innocent and must know that, prior to his finding, someone else owned the treasure.
(B) Conversely, an animal finder in most cases does not instantly know that an animal has had a previous owner. See, e.g., Mullett. Instead, the finder’s awareness of a previous owner depends on a number of factors such as the clarity and effectiveness of the marking on the animal, if the animal has a marking; the finder’s knowledge of the animal species and that species’ native habitat; and the finder’s familiarity with nearby industries or businesses whose main product is the found animal. Because of these variables, courts have considered an escaped animal’s marking as a factor in determining whether the animal should return to its original or owner or remain with its finder. In sunken treasure cases, the court need not consider this factor. The finder knows that there must be an original owner, so the only issue that remains is who the original owner is. Our alternative method deals with this issue by providing a database for original owners to declare their lost treasures so that finders can locate them and return their property.
(C) Of course, because of the immense value of sunken treasure, very few finders will want to return the treasure to its original owner even if the finder can easily and accurately locate that owner. See Ghen. Our alternative method deals with this problem by providing finders with a variable salvage fee, which increases as a function of time. The fee starts at 40% of the principal value; we believe that this is a hefty enough reward to incentivize the finder to return the treasure, rather than risk losing the entire sum in litigation.  Further, the reward increases as time elapses and approaches the deadline at which point the original owner loses his entire stake in the treasure. We believe that this aspect of the rule incentivizes owners to hasten their search efforts within the allotted ten-year period. The result would be to have quicker recaptures of sunken treasures and fewer disputes over the treasure.

QUESTION 5 COMMENTS: Team: BBHH: Pretty Good.
Sense of Task:  Pretty Good.  Good sense of trying to do rules for treasure cases generally and of comparing ACs to ALT.  A little too focused on single factor of ACs, but bigger problem is you have two separate and unrelated arguments, one about marking and one about incentives to finders. (Follow directions!)
Substantive Arguments:  Pretty Good
· Marking (A) & (B): Very nice defense of difference re F’s knowledge.  Need to be clearer why you couldn’t apply the ACs with an automatic strike against the F as is true when there’s a lot of investment in the animal. 
· If the concern is that you think the OO should always win, need to defend why this is so, and then explain why your ALT makes the OO lose after 10 years.
· If you think OO and F should split, say so.
· If you think sometimes one and sometimes the other, could explain why ALT is better than ACs way of dividing marked animals (abandonment, time, labor etc.)
· Incentives (C):  Reasonable explanation of your ALT.  Might explain more why it isn’t better for finders to take all right away (instead of after 10 years) if OO hasn’t done anything in centuries.
QUESTION 4 SUBMISSION: Team: ACHU

(A1) The escaping animal cases would not be preferable to our alternative because they do not take into account the historical value of the animals when deciding if it goes to the original owner or the finder, which would be ill-advised here given that we are dealing with precious treasure. 

(B) The animal cases take other factors into consideration like abandonment, pursuit, and taming which do not necessarily relate to the treasure here because the treasure is not a living creature that can choose to move as it pleases. Surely one can abandon treasure, but 

(B1) with regards to following up pursuit the escaping animal cases are different in that they pertain to animals that have escaped on their own volition. This forces the animal’s original owners to follow up pursuit if they have a desire to recapture the animal. Given that the sunken ships escaped from the original owner’s grasp by mistake, the treasure can be pursued but not followed since it has no propensity to run away on its own. 

(B2) With that being said animus revertendi, or the intent to return, would be irrelevant here since the treasure does not have the power to return on its own.  
(A2) Also, the escape cases do not consider the effects on other people if one person kept the treasure. In most cases, the original owner reacquires the animal and the finder is supposed to take the loss in stride. This results in a winner/loser outcome with no room for compromise. As a policy consideration, we would not want people across the world missing out on the opportunity to view the treasures and learn about the historical significance behind them.
QUESTION 4 COMMENTS: Team: ACHU: Pretty Good Overall.
Sense of Task:  A Little Uneven.
· Really two unrelated arguments.  (A) is about historical value.   (B) is about lack of volition.  Follow directions. 
· No attempt to talk about why your ALT is better, so missing half of the comparison. 
Substantive Arguments:  
A. Solid Work. Good choice of focus.  Good in (A2) giving reason it matters.  Should make explicit that your ALT directly addresses this set of concerns.  

B. Pretty Uneven.  Reasonable to focus on living/volition as difference, BUT

· I don’t understand the point you make in B1.  Surely effort to find & recover treasure is pursuit in a relevant way.  Why do the distinctions you draw matter?  Could argue that historical value makes lack of pursuit irrelevant, but not clear that you mean that.

· B2 is standard argument that can’t have AR if not alive.  Remember that it’s possible to have non-literal version of factor.  Even if no AR, need to discuss why ACs wouldn’t work fine just using factors like abandonment, marking & labor.
QUESTION 6 (TIE-BREAKER)

A.  Animals Cases Superior/Split Decision
   -  All but two submissions decided that the alternative was superior to the ACs

   -  The split decision from HIJN (3-1 in favor of the ACs) was easily the best 3C6 submission. 

   -  The pro-ACs submission that follows it is quite a bit weaker. 
QUESTION 6 SUBMISSION: Team: HIJN
Majority: (A) Three of us believe the escaping animals cases are preferable to the suggested alternative rule because they allow for relevant and potentially complex factor analysis on a case-by-case basis, whereas the alternative rule would undermine basic principles of property ownership at a great detriment to society. Using the escaping animals cases would allow courts to consider all relevant factors including investment, labor, industry, and custom. An alternate rule so seemingly arbitrary and harsh in its application threatens to overlook these important considerations.   Rather than attempting to use a “one-size-fits-all” rule, looking to the escaped animals cases as a guide would allow a determination to be made based on the facts of each specific case and the context (both in terms of the individual parties and society generally) surrounding each case.  For example, many of the escaped animals cases take into consideration both the individual and public benefit in terms of the industry at the center of the issue.  See Albers, Mullet, Taber, Bartlett, Swift, and Ghen.  Here, the individual and public benefits of the “treasure hunting” and “deep-sea exploration” industries should be taken into account.
(B) The alternative rule could act as a disincentive for governments to attempt recovery missions that would ultimately benefit the public and strengthen national identity.  Much like in Ghen, “unless it is sustained, this branch of industry must necessarily cease, for no person would engage in it if the fruits of his labor could be appropriated by any chance finder.”  Governments, such as Spain’s, often have to apply their resources to other areas. Therefore, it may take them a longer period of time to raise and appropriate the necessary funds to prepare the equipment for deep-sea recovery operations.  While these missions would ultimately benefit them, why attempt to engage in them at all if their property rights to whatever treasures (pieces of their national history) are nonexistent?  

(C) Additionally, this rule undermines basic expectations of property ownership and hurts national economies because individuals and governments will be less apt to transport via international waters if they are deterred by the fact that they may lose whatever property rights they had to their equipment and supply if an unwelcome act of nature causes them to sink below 500 feet when recovery cannot be accomplished fast enough.  

(D) The rule does not take into consideration the value of the objects in question (which is highly relevant since the value of sunken treasure could tend to appreciate over time), and 

(E) could even serve to encourage unwanted behavior such as fraud, theft, and piracy. That is, criminals could see opportunity for pirating independent explorers since they have no proof of ownership in the treasure they are attempting to excavate, or for fraudulently claiming that stolen merchandise had actually been taken from the ocean floor.
Dissent:  The other student believes the policies for utilizing the alternative rule are manifold: practicality, safety, industry, and certainty. It is an undeniable fact that any non-buoyant object will sink to the ocean floor. Considering that the lowest scuba dive on record is currently 1,098 ft (which required sophisticated equipment and expertise to accomplish), and that the limit for specially certified divers is already set at 330 ft due to various safety concerns, anyone looking to retrieve an item beyond 500 ft below the surface is going to need to either have or commission specialized equipment with relevant experts. The skill and knowledge required to perform such a task takes years of extensive study and practice just to obtain the requisite certifications and qualifications to safely operate the necessary technical equipment, and will also further require a significant investment of time and money. In setting this limit, we disincentivize amateur divers, who lack expertise and equipment [Scuba-Doo & Those Pesky Kids], from attempting retrieval at peril to themselves or others. This encourages the professional diving/scavenging industry by both encouraging parties to utilize their services––including governments desiring recovery of property––as well as providing an opportunity for professionals in this industry to profit, be it for themselves or through their clientele. In other words, the depth limit rewards labor and investment while encouraging safety. 

QUESTION 6 COMMENTS: Team: HIJN: Quite Solid Overall.
Result: ACs > ALT (3-1)

Sense of Task:  Generally Solid; Good sense on both sides of setting rules for treasure cases generally.  However, neither side’s points are very strongly based on prior arguments

Substantive Arguments:


Majority: Pretty Solid.  Advantages of multi-factor approach in (A) is good theme.  Could try to provide more specifics here and in (D) of how ACs will help. Might try more directly to address strongest points from dissent and concerns about factors raised  in #4 and #5.  I’m a little skeptical of other three primary claims although all of them are possible.

· (B) Because missions are expensive, if OO gets to site before others, unlikely to have competition.  And once there, doesn’t OO become the “finder” and get property rights like any other treasure hunter?

· (C) I’d need more evidence that naytions would stop shipping b/c 5 years is a pretty long time to retain rights where salvage is pretty hard to do and becvause, unlike the Spanish in 1984, modern nations have insurance!
· (E) Not clear to me why, if pirates are operating on high seas anyway, this makes them more likely to attack.


Dissent:  Quite Solid Overall.  Compelling and well-laid out argument.  Might try more directly to address strongest points from majority & from #2 and #3.

QUESTION 6 SUBMISSION: Team: CDG: 
In the case of a sunken treasure dispute, the factors of the escaping animals cases apply more strongly than our alternative. If the finder always wins, it discriminates against the OO. The OO owner should be given the chance to recover an item that has “escaped” or “been lost”. The animals cases give us factors that can be applied to determine whether the OO has a strong enough claim to the object. The labor and investment of the OO is an argument for the OO in sunken treasure disputes. In this case, Spain likely spent a significant amount of time and energy acquiring the treasure in the first place: conquering Latin America, subduing its people, and fighting individual battles to obtain it. Each chest it sent back to mainland Spain likely possessed a years-long story. If the finder were to always win, there would be no way to acknowledge this. However, the finder may also have a strong argument in terms of labor and investment. The Captain put in all the time developing sonar and extracting the treasure from the ocean. Additionally, he effectively labored as he found the treasure of the Santa Barbara fairly quickly, while Spain had failed in this endeavor for centuries. Overall, examining labor and investment enables a more thorough process to come to a correct resolution. 


In addition, finder always wins does not take into account the time and distance since the sinking of the ship. Applying this factor at least allows Spain to make the argument that the ship did not move significantly after it reached the ocean floor. In addition, the Spanish government had some level of regular and renewed searches for their lost ships[fact pattern doesn’t say this] , but had very little luck. The finder can also note that years passed and the ship likely moved from where it sank, which is why it was so hard for the Spanish government to find the ship in the first place. [Presumably they couldn’t find it because it was too deep.] Marking tends to be a strong argument for the original owners. The chests were clearly marked and sealed with the notation of the Spanish government. This marking clearly intended to show that it was property of the government. When he found the treasure, Captain Arango would have had immediate knowledge that he obtained the treasure of the Spanish government. This informed him of the original owners of the treasure and would make a compelling case for the return of the items in a judicial proceeding. 


If finder always wins in maritime cases, it simply fails to give the original owner an opportunity to generate any type of argument in their favor. At least the escaping animals cases give us a multitude of applicable factors to use in difficult questions. Although it is unclear who would win the case of Spain v. Arango using the escaping animals factors, it will at least have a chance of being fairly decided, as opposed to instituting a system in there is no legal discussion at all. 

QUESTION 6 COMMENTS: Team: CDG: A Little Uneven.
Result:  ACs > ALT

Sense of Task:  A Little Uneven: Awful lot of time here applying factors to facts of hypo in ways that generally don’t strengthen the basic points you are making about ther operation of ACs.

Substantive Arguments/Accuracy:  A Little Uneven.  Reasonable to focus on giving OO a chance to be heard and good to acknowledge ACs don’t yield clear answers, but several concerns:

· Helpful to defend more that the kind of Spanish labor you describe needs rewarding 400 years later

· Helpful to respond more directly to time/aband argument in #5.

· Need to recognize that ACs don’t reward F’s labor.

· Spain argument about distance is Q’able.  I think ACs don’t care about distance after the initial escape.  Ship escapes Spanish control, travels 1200 feet, settles on sea bed.  Sea Lion travels 70 miles, is caught & put in a tank, and never travels again (except to Jersey Shore on holiday weekends).  McK Duncan runs several miles & is killed; presumably distance pelt is carried is not relevant. 

B.  Alternative Superior: The three samples I’ve chosen here are all about equally strong. 
QUESTION 6 SUBMISSION: Team: BOT: On balance, our alternative is preferable to the outcome under the escaping animals cases. Our variation on salvage satisfies both of the parties where the escaping animals cases reward only one. Our alternative rewards the labor and investment on the part of the treasure hunter, and incentivizes him to keep treasure hunting with a stream of income. It also recognizes physical property rights for the cultural purposes of the original owner, even though they may have abandoned pursuit. Incentivizing the treasure hunting industry is an important aspect of our alternative because stimulating the industry will undoubtedly lead to the discovery of more historical artifacts of cultural importance. What’s more, the original owner countries will be able to have the treasure returned to their shores once it has been discovered, resulting in a more complete and tangible picture of their history for posterity to enjoy.

QUESTION 6 COMMENTS: Team: BOT: Solid.
Result: ALT > ACs

Sense of Task:  Good

Substantive Argument:  Pretty Solid.   Solid work generalizing points in #4 and building on them some. Might more directly address concerns from #2 & #3 about whether there is sufficient incentive for finders and whether it’s bad to saddle them with long term relationship with OO.

QUESTION 6 SUBMISSION: Team: AMO:  On the arguments presented, we believe the 10-year rule is the best alternative to resolve the dispute of sunken treasure. 

(A) The basis of both arguments goes back to labor. Granted the original owner created, invested, and pursued the initial taking and discovery of the treasure; but the finder makes the same argument in creating the equipment to locate, the team to retrieve, and the investment to pursue the sunken treasure.  However, the original owner should only have so much time before their labor no longer upholds property rights. After all, our society would have not been founded if the original finders had an indefinite right to land. Efficiency is the crux of determining what labor is useful, after a specified amount of time; there can be no argument that the labor on behalf of the original owner should be rewarded. The same should be said for the case here, the finders have a right to pursue the prospect of discovering a sunken treasure. The original owner’s endeavors were insufficient to rediscover what was once theirs. Therefore, the labor should ultimately be rewarded on behalf of the finder; wasted labor does not equal good labor. 
(B) The escaped animals’ cases are dealing with a living, breathing, or recently deceased animal, where sunken treasure is an object. If the animal is alive, it can return to its natural liberty and survive on its own; if it’s deceased its carcass retains a pseudo natural liberty. A sunken ship should be analogous to being restored to its natural liberty granting all parties a fair chance to capture. Unlike natural liberty in the escaped animals’ cases, sunken treasure, cannot move under its own volition. 

(C) A ten-year limitation gives the original owner more than enough time to find the treasure or ship’s final location. This provides incentives for the original owner to exhaust all means to find the treasure. After the time has passed, the incentive for discovery is passed onto the finder who will have the knowledge that upon the discovery of either treasure or a sunken ship, they will have the property rights. We believe the original owner has had enough time to discover their property, if they fail to do so it should not be reflection on the finders to suffer the privilege of finding treasure [???] without gaining property rights. 

QUESTION 6 COMMENTS: Team: AMO: Solid
Result:  ALT > ACs

Sense of Task:  Pretty solid. Mostly good sense of setting rules for treasure cases generally.  Sentences in red seem to address facts of hypo instead.  Biggest concern is I don’t understand what you are doing in passage (B).  If arguing ACs shouldn’t apply, why is it helpful to explain how ACs factors might apply to treasure?

Substantive Arguments: Solid. Good job building on points from #4 and #5 and addressing your labor argument from #3.  Might more explicitly address abandonment by compulsion argument from #2 and F’s knowledge argument from #3.  Might address likely OO claim that historical/cultural connection might overcome lack of active pursuit.  Might fix blue sentence.

QUESTION 6 SUBMISSION: Team: BBHH:  On balance, our alternative would be preferable to the escaped animal cases for several reasons. 

(A) In salvage cases, the courts rewarded both finders and original owners, based on financial value to their original owners and costs of labor for both parties. When a boat sinks and there is treasure to be found, the value of the treasure is typically much greater than that of an escaped animal. For that reason, our approach does a better job of taking into account the amount of salvage owed to a finder once they have made monetary investments into searching for sunken treasure.  The amount of labor required to recover sunken treasure far outweighs the amount of labor required to gain possession of an escaped animal. This is why our alternative awards both original owners and finders. Further, our alternative offers more precise language than the animal cases concerning what percentage of found treasure should be paid as salvage to a finder, while simultaneously taking into account the original owner’s investment in acquiring the treasure they lost and giving them a reasonable amount of time to relocate it. 
(B) The escaped animals cases consider markings as an important factor because markings usually indicate that an original owner invested time and money to retain rights in the animal. The escaped animals cases reward original owners who marked their animals as a sign of ownership; however, marks can be stronger or weaker depending on the animal. When someone locates sunken treasure, they immediately recognize that the treasure has an original owner, even without noticeable marking. When a finder finds a chest of treasure out in the ocean, they can assume that it once belonged to someone, so marking and the escaped animal cases would fail to parallel with sunken treasure in this context. The problem with using escaped animal cases here is that, although the finder knows there is an original owner of the sunken treasure, the markings do not show who the original owner is. Our approach would be favorable to the escaped animal cases, because it sets up a system where original owners can announce and identify their lost treasure, thus establishing open and clear title. See Rose Excerpt. The original owner could describe their treasure, announce potential locations of the lost the treasure, and declare their intention to pursue or abandon the treasure. The issue of marking in our alternative is stronger than that in the escaped animals cases, because effective marking can be done even after the treasure has “escaped.” Conversely, an animal owner can mark the animal only before it escapes, and not after, because once it has escaped into the wild a finder likely will not know that the animal has a previous owner. Our version of marking can instantly be known to any person who is hunting for sunken treasure with the database established under our alternative. 
(C) The fact that sunken treasure typically does not move is another reason why our alternative is better than applying the escaped animals cases here. The escaped animals cases look at the time period the animal was gone and the distance it traveled as important factors in determining whether a finder can claim property rights in an escaped animal. With treasure, the time that elapses after wreckage is more important than the distance traveled, which is negligible. Conversely, the escaped animal cases fail to take into account what to do with property that has been gone for a specific amount of time but has not actually moved. Our alternative gives precise rules to follow for that exact situation. 

QUESTION 6 COMMENTS: Team:  BBHH:  Solid. 
Result: ALT > ACs

Sense of Task:  Very Good. 

Substantive Argument/Accuracy:  Pretty Good.
A. Solid on Labor & Value Arguments.  Need to be clear that ACs don’t use salvage at all.  Room for more defense that, on the one hand, 400-yr old Colonialist labor needs rewarding at all, and on the other that finders should be entitled to 40% salvage fee 2 hrs after ship is sunk. 
B. I thought earlier marking arguments were stronger.  ACs really don’t require markings if finder has knowledge from other sources.  Grizzly Bear in Chicago self-marks, and, as midterm Q suggested, I think if OO put up flyers in the right places, would serve as after-the-escape marking.  As I noted in comments above, could just count the Fis knowledge against all treasure finders to some extent, Also, nothing keeps an OO from circulating info on the internet about treasure claims. 

C. I also thought earlier time/distance arguments were stronger b/c I think ACs don’t care about distance after the initial escape.  Ship escapes Spanish control, travels 1200 feet, settles on sea bed.  Sea Lion travels 70 miles, is caught & put in a tank, and never travels again (except to Jersey Shore on holiday weekends).  McK Duncan runs several miles & is killed; presumably distance pelt is carried is not relevant.
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