2014 SUB-ASSIGNMENT 3B:  SAMPLE SUBMISSIONS & COMMENTS

GENERAL POINTS

· I divided up both the useful and unuseful factor arguments by factor.  The first argument under each heading was the best of that category. For most factors,  I included one or more of the other arguments (in no particular order) to show you a range of quality and of ideas.  
· I used red ink for passages in the arguments that I thought were more appropriate for Q1 than for Q2/this assignment.  As you will see below, there’s a lot of red in some submissions. 

QUESTION 1 & 2 (USEFUL FACTORS)

A.  Rewarding & Protecting Investment, Labor, and Industry 

QUESTION 1: Submission: Team: DLP (Labor/Industry):  
 (A) It would be useful to reward investment and labor put into discovering the treasure, because otherwise it might stay on the bottom of the ocean for an indefinite period of time. The rationale is that, similar to whales that escaped, it is better for society that the resource will be used than for it to perish, or remain uncaptured. The treasure and whales are different in that the value of the whale’s carcass would be lost forever if not captured, and the treasure will likely not disintegrate for centuries. However, if left unfound, the treasure can be considered perished, because if the finder will not have an incentive to invest in the search equipment, divers, etc. there is a high probability that the treasure will disintegrate or never be recovered. 

(B) There is a strong argument for a high amount of investment and labor by Captain Arango. He invested time and money to design and build complicated equipment that enabled him to locate sunken vessels. He invested additional funds into other equipment that would enable him to conduct deep sea diving and recovery operations, and it can be fairly assumed that he employed a staff, which required time and resources to train and keep working. 

(C) It could also be important to protect the industry of treasure hunting, as this industry could help discover and preserve ancient artifacts and treasures that would not only have significant monetary value, adding to the economy, but also historical value. 

(D) On the other hand, Spain would argue that they spent a great deal of time and resources in first acquiring the treasure and attempting to transport it back to Spain. However, this argument is weaker because the court would likely not want to protect the investment Spain made in stealing treasure from the Mexicans. 

(E) Society would likely prefer a policy that punishes thieves and rewards those who invest significant time, money, and labor in pursuing something that adds financial and historical value to society.

QUESTION 1: Comments: Team: DLP (Labor/Industry): Solid; Best Labor Argument & Third Best 3B Useful Factor
Sense of Task:  Pretty Good Overall: Some sense of seeking rules for treasure cases generally. Some detailed arguments tied to tightly to specific parties at (B) and (D) that look like Q1. Can fix by generalizing more about treasure hunters and colonial powers (as you do at (C)).

Substantive Argument:  Quite Solid Overall.  Good explanation of why good to reward hunters’ labor, particularly with reference to historic/cultural value..  Nice parallel to whaling cases especially as a way to justify rewarding F and not OO. You might acknowledge explicitly that the reward for finder’s labor comes in the whaling customs and not from the legal analysis of Taber/Bartlett, and that the rest of the ACs don’t reward F’s labor.  Good explanation at (D) and (E) of why Spain’s labor might not be rewarded, that would be a little stronger if generalized to colonialist OOs generally.

Accuracy:  Thieves at (E) might be a little strong, since Arango is well aware of Spain’s claim, so could be seen as a thief himself.

Presentation: Generally clear but wordy.  Lot of Passive Voice!!

QUESTION 2: Submission: Team: DLM (Labor/Industry)
(A) Rewarding & protecting investment, labor, and industry would also be useful here for upholding property rights and government perceptions of fairness. For example, say the US or Spanish government simply declared ownership to the Santa Barbara and its contents or an escaped fox bred in captivity or the hunted whale on open seas. In many common law countries (and especially the US), this would constitute a taking of Captain Arango or any of these original owners’ financial investments and labor without just compensation. If the finder’s country of citizenship awarded finder’s fees at least, then unconstitutional takings could be avoided; but completely discounting this factor would surely be perilous to any democratic, common law country. 
(B) But keep in mind however, that Captain Arango is not alone in his treasure hunt. Today, metal detectors have become part of a huge industry. Many coins and other treasures on battlegrounds have simply gone to finders who have invested money into the detectors and labor in their search for coins and other battleground treasures. By rewarding & protecting industry like for those who buy and use metal detectors for treasure hunting, governments could protect citizens’ interests while possibly upholding some of their relevant rights as well.
QUESTION 2: Comments: Team: DLM (Labor/Industry): Largely Non-Responsive.

Sense of Task/Substantive Argument:  Weak.  You were asked to discuss whether it would be useful to employ the ACs factor re labor/industry to help resolve disputes between OOs and finders of sunken treasure found in international waters. You don’t do this at all.

· (A)  Looked at most generously, this is a discussion of an alternative to the ACs (OO always wins or OO’s country of origin nationalizes the treasure), which would still leave it outside the scope of what you were asked to do.  This analysis completely ignores what you were told to assume, which is that Spain is the OO.  It can’t be a Taking for a court to decide under the ACs that the OO retains property rights any more than it was a taking for the court to return the value of the pelts to the OOs in the fox-fur cases.  From one perspective, Arango is a thief who was aware of Spain’s claim and so there’s no reason to reward his labor.  But in any event, nothing we’ve studied makes failure to reward labor the equivalent of taking property.  Don’t try to make constitutional arguments beyond the scope of what you’ve studied.  Moreover, Takings Law is a product of the U.S. Constitution, not the common law, and varies greatly even among Western democracies.
· (B) The “huge” metal detecting industry you describe has nothing to do with Sunken Treasure in International Waters.  Moreover, on public battlefields, these folks labor at the sufferance of the government, which could surely claim things left on its own land (by OOs long dead and mostly impossible to trace) for itself if it chose to do so.  And of course, the detectors are not allowed to “find” things on other people’s private land.  Finally, none of the ACs discuss protecting the F’s labor, so you’d need to explain why the ACs even address these detectors.
QUESTION 1: Submission: Team: FJRS (Labor/Industry)
(A) Rewarding & protecting investment, labor, and industry is a helpful factor in resolving disputes about the recovery of sunken treasure because the sunken treasure industry is expensive, labor intensive, and valuable.
(B) (1) Treasure entails a significant amount of labor to locate and acquire. Labor is required in establishing ownership in the treasure. For example, boats may have to travel across international waters to foreign countries, possibly fight to take possession of the treasure, and plan accordingly to transport the treasure. 
(2) The labor in finding sunken treasure is equally substantial. One must research the possible location of the sunken treasure and then physically search from a boat in an attempt to detect the location of the sunken treasure. After finding the sunken treasure, there is further labor involved in recovering the sunken treasure from the bottom of the ocean. Divers and equipment must be sent down to the floor of the ocean. 
(3) Here, the original owners of the treasure, did not attempt to recover the sunken treasure after the ship sunk. They have not done any labor that should be rewarded.

(C) In addition to labor, one has to make monetary investments to recover sunken treasure. In order to find sunken treasure one needs to buy a boat and the necessary technology and equipment to search for the sunken treasure. The divers must be paid to swim down and retrieve the treasure.  The investment of time is also significant because recovering sunken treasure is an open-ended endeavor that can last for years.
(D) Due to the demands for investment and labor, the industry of recovering sunken treasure should be protected. If the industry were not protected, it would disincentivize people from attempting to recover sunken treasure. Sunken treasure sitting at the bottom of the ocean benefits no one. By protecting the industry, the sunken treasure would be of some use. 

QUESTION 1: Comments: Team: FJRS (Labor/Industry):  Pretty Solid 
Sense of Task:  Solid

Q1 v Q2: Mostly on task.  You slip briefly into Q1 at (B3).


This Case v. All Cases: Generally Good.

Substantive Argument:  Pretty Good

· Good idea to delineate F’s labor at (B2) and (C), but probably a little more detail than you need and no reason to treat physical labor and monetary investment as separate categories. 

· Good idea to emphasize incentives to recover treasure; helpful to also explain a little more clearly why we want treasure recovered.

· Helpful to be clear that ACs don’t reward labor of F and explain a little more explicitly why they should be read to do so here.  
· Treatment of OO labor is a little confusing.  You describe it (B1) and say it is equal to F’s labor, but don’t defend that this type of labor is worth rewarding.  You then say Spain didn’t do any labor worth rewarding without explaining how that relates to (B1). Finally, you don’t explain how ACs allow you to resolve a dispute where both OO and F have labored substantially.  If you mean that OO loses credit for earlier labor by failing to pursue, need to be more explicit.
Accuracy:  Fine
Presentation: Reasonably clear but wordy.  Lot of Passive Voice.
QUESTION 1: Submission: Team: GHJP (Labor/Industry)
(A)(1) Courts deciding escaped animal cases sought to reward and protect the investment and labor of those involved in the respective industry, and the courts ought to give the equivalent rewards and protections to the finder of a sunken treasure as well. 
(2) Protecting the finder of a sunken treasure would be beneficial to the public because more people would be encouraged to explore the bottom of the sea and recover items of historical and financial value, thus having a positive external effect on the general economy. 
(3) As Judge Livingston reasoned in his dissent in Pierson, fewer people would be willing to make the significant investment of time, energy, capital and labor to recover these valuable items if the original owner were to have legal claim on the treasure once it was recovered. 
(B) (1) In a way, analyzing labor and investment rightly serves as a starting point in the process of determining who gets property ownership over something, whether it is an animal or a sunken treasure. 
(2) Courts usually give significant weight to an individual’s investment and labor and compare it against the other individual’s claim in order to make their decision. 
(3) Recovering a sunken treasure will most likely require that the finder put forth a significant amount of labor and investment. 
(4) Weighing the finder’s efforts against the original owner’s claim will be helpful in determining who should get property rights in sunken treasure cases.
QUESTION 1: Comments: Team: GHJP (Labor/Industry):  Pretty Good Overall

Sense of Task:  Good

Substantive Arguments:  

· (A) + (B3) = Solid argument that supporting F’s labor would be a good idea. Might be a little more explicit that ACs don’t address F’s labor, so you are extending them. Good in (A2) explaining why labor is useful.  Good idea to note the need for labor in (B3) (might delineate more and might put with related argument in (A)).  Good use of point from Pierson dissent.

· (B1):  Might defend rightly more and recognize that most ACs do not start with labor.  Also, because this is an escape case, we’re really addressing Q of whether OO retains property.

· (B2) & (B4): Problematic.  ACs do not weigh OO’s labor against finder nor do they provide a formula for doing so.  Thus, need much clearer defense of why, if you want to do this sort of balance, the ACs are useful.

Accuracy/Clarity:  A Few Concerns (Couple listed under arguments)

· (A2) Having noted historical value, might recognize that this creates something different from benefit to economy.

· (A3) Depends on whether OO’s claim would be for 100% or for something less.

Presentation: No Serious Concerns
B.  Time 
QUESTION 2: Submission: Team: GHJP (Time):  The time element in escaped animal cases is a legitimate consideration in deciding recovered treasure cases. The reason that the amount of time between the original owner losing possession of the animal and the finder gaining possession is relevant is that it affects the strength of the connection between the original owner and the animal. We can reasonably infer that the success of the original owner’s business depends on his property in the animal for a period of time just after the animal escapes; however, as time moves on, we feel his business depends less and less on the lost animal. With the passage of time and the change of circumstance, the need to protect the original owner’s property right seems less important to our intuitive understanding of justice, until that need is essentially non-existent. The same is true of cases where the value of the animal is an emotional bond, such as in Manning. Immediately after a beloved animal escapes, the original owner is heartbroken over its loss, but as time moves on, the heart heals and the owner moves on. It is this moving on, this writing off of the animal that makes us feel the original owner has less claim to property in the animal. The same is true of recovered treasure cases. 
Had the treasure been recovered soon after the Santa Barbara sank, sometime within the same generation of the monarch in power, there would have been no dispute over Spain’s property rights. The national treasury was expecting that treasure and possession had only recently been lost. But as time passes, the country begins to write off the treasure and even forget about it. Generations pass and political power changes between multiple hands until the current government bares [bears!] no resemblance to the one in power when the treasure was lost. By that time, our intuitive sense of justice gives us no need to acknowledge any property rights in the treasure besides to [those of] whomever recovered it.
The amount of time elapsing between the original owner’s loss and the finder’s recovery of a sunken treasure will be helpful to analyze sunken treasure cases because it will give a court hearing these cases a sense of whether it would be just to give the treasure back to the original owner or not. If a significant amount of time has elapsed (as is the case here) then a court ought to lean towards rewarding the finder unless the original owner could present an argument that would make the court give less weight to the time factor. In a sense, the time factor can serve as a sort of “flexible” statute of limitations. “Flexible” in the sense that it would be objectively applied to the circumstances of the case in order to come to a result that does justice to the party that deserves it the most.
QUESTION 2: Comments: Team: GHJP (Time): Very Solid; Best Time Argument; Easily Best 3B Useful Factor
Sense of Task:  Strong.  Good focus on what rules ought to be.  Good use of hypo as an example of how things can work. 

Substantive Argument:  Quite Solid: 

· Very nice description of how time works in ACs and why.  Good doing both emotional bond and business interest.  Solid explaining parallel with treasure.  Might acknowledge possible difference because sense of Spanish nationhood remains throughout and Spanish people aware that treasure is likely still out there somewhere undecayed, so when it reappears, different kind of emotional bond may reassert itself. 
· Nice idea about time being one of a number of factors.  Might (briefly) be explicit about what else would be relevant. 
Accuracy:  Fine. 
Presentation: No serious concerns; generally clear.

QUESTION 1: Submission: Team: CCDL (Time)
(A) (1) Time would be a very useful factor in resolving the dispute over possession of the treasure.   The question of property was first proposed the moment the Santa Barbara sank and the treasure left the possession of the Spanish government.  It took three hundred eighty-nine years for Arango to find the sunken ship, and throughout that whole time the Spanish government did not know exactly where their treasure was.  
(2) In the escape cases, time is correlated with distance.   The more time that elapsed between an owner’s sightings of his escaped animal, the more distance that the pursued animal could put between itself and its pursuer. 
(3) As a practical measure the more time that elapsed, the farther away from the owner’s control an escaped animal was.  The longer the treasure sat under the ocean waters, the further away from the power and control of the Spanish government it got.

(B) However, the original owner does have an argument that places the time factor on his side.  A large reason for the influence of time in the animals cases is that animals are perishable.  A wolf that is wounded and not sufficiently pursued is likely to be wasted as it dies out of reach of its pursuers.  A wolverine that is not skinned and processed quickly rots and becomes unusable.  A sea lion left for a year on an island is likely to be captured by someone else.  There is no concern about perishability with quartz and gold.  The original owners could argue that because the minerals cannot move further away and because they do not rot or even significantly corrode, time is no longer a relevant component of escape and the possession of [property rights in] the treasure should remain with them no matter how much time had elapsed.
(C) Nevertheless, this argument by the original owners would be insufficient to put time on their side.  As centuries passed, wood decayed and eddies of sand swirled obscuring the treasure until new technology developed by Arango cut through the years and discovered the treasure.  The more time that passed the smaller the claim for property rights by the Spanish government became, giving Arango ownership of the treasure upon finding it.
QUESTION 1: Comments: Team: CCDL (Time):  Pretty Uneven
Sense of Task:  Quite Uneven.  Most of (A) and (C) spent applying factor to facts of hypo (= Q1). Almost no sense of relevance to sunken treasure cases generally.  Really no defense that using time as you do in (A) and (C) is a good idea.
Substantive Arguments:  

· Time is Useful (A) & (C): Mostly Non-Responsive. You apply the factor without defending why it’s a good idea.  Time as you use it will mean F almost always wins.  Why is that a good result?
· (A2) Correlation with distance is true, but why is it relevant to whether time should be used in treasure cases?
· (A3) Why is this relevant? In escape cases, by definition, the OO has lost control to some extent.
· (C) You announce that your argument in (B) is insufficient and that OO’s claim gets smaller as time passes without any explanation at all. 
· Time is Not Useful (B):  This is actually a solid argument that time should not be a factor in treasure cases and would have been better placed in Arguments 3 or 4.
Accuracy/Clarity:  A few relatively minor concerns
· (A3) Why, if the treasure is in the same spot and the Spanish govt is still in existence, does its power & control decrease as time passes?  On its face, would seem toi be exactly the same.

· (B) A sea lion left for a year on an island is likely to be captured by someone else.  Not really your point.  A sea lion will not have value for very long, so we are comfortable allowing a finder to take advantage.
· (B) minerals cannot move further away:  Unclear.  Ocean currents might move the sunken ship; earthquakes might anything.
Presentation: No Serious Concerns.  A little wordy; too much passive voice.
QUESTION 1: Submission: Team: BCO: Time is useful to resolve disputes about the recovery of sunken treasure. The amount of time that passes between when an original owner, such as the Spanish, loses an item and when it is found is important because time can show how long the original owner goes with or without searching for its lost item. Although there is no concrete line that states when a particular amount of time has passed then the original owner forfeits his rights if he has not found the item, it is likely that centuries without looking for an item is enough time that interest in the treasure is lost. Also, a finder such as Captain Arango, probably believes that after centuries, the original owner has lost interest in pursuing the treasure. Time is applicable in resolving issues of sunken treasure because it protects original owner’s emotional bond and economic interest in their lost item. As time goes on, emotional bonds and economic interests decrease. Time helps a court determine when these interests are no longer valid in determining possession of sunken treasure.
QUESTION 1: Comments: Team: BCO (Time):  Quite Solid Overall ):  Second Best 3B Useful Factor
Sense of Task:  Good. Clear focus on why factor is useful.  Parties in hypo used as example of sunken treasure cases generally. 
Substantive Argument:  Solid.  Good ideas tying to lack of pursuit and dwindling OO interest.  Could flesh out arguments more (See GHJP Time arguments above).  Might indicate more clearly if you think this should be one of a number of factors. 
Accuracy:  Fine
Presentation: No Serious Concerns.  Writing a little wordy; too much passive voice
C.  Abandonment/Pursuit 
· Would be helpful to recognize that before 20th Century technology, Spain had no way to either look for the treasure or to raise it from the sea bottom. 

· Should be clear that “abandonment” means an act that indicates an affirmative intent to give up all property rights.  Thus:

· Pursuit proves no abandonment.

· Lack of pursuit does not prove abandonment.

QUESTION 1: Submission: Team: DRS (Abandonment/Pursuit)
(A)(1) Abandonment and pursuit are useful factors for determining the outcome of sunken treasure cases because the factors consider the actions of the original owner after possession is lost rather than the nature of the property itself. The nature of the property being pursued may be different, but the requirements of the original owners are the important factor. 

(2) Abandonment is used to determine whether the original owner of an animal is able to retain property rights of an escaped animal based on weather the original owner continues pursuing their property once it is lost. 

(3) Here, abandonment and pursuit of treasure is useful in the same way because the behavior of the original owner can be analyzed to determine if they did enough to retain property rights in the treasure after they lost the treasure. 

(4) It is not unreasonable to decide that when treasure is abandoned by compulsion and the location of the treasure is known, if the original owner fails to pursue the treasure then the owner abandons the treasure to the world at large.  
QUESTION 1: Comments: Team: DRS:  Pretty Good

Sense of Task:  Solid. Good framing Q as usefulness of element.  Good discussing treasure cases generally. 

Substantive Argument:  Pretty good overall.  Need to defend key points more

(A1):  Nice idea that these factors don’t depend on the nature of the property, but on actions of the OO (although pursuit is harder to define for intangible property).  Might explain significance of this a little more clearly/thoroughly.

(A3): Reasonable to say that we should look to efforts of OO to determine property rights; could explain more why this should be determinative and how we decide what enough means. 

(A4) it is not unreasonable … Because??!!  Also, you might recognize that, in typical sunken treasure cases, as in the hypo, OO doesn’t know location of treasure with any precision.

Accuracy:  Off on cases in a couple of places

· (B2): Misstates relationship between abandonment and pursuit.  Should be clear that “abandonment” means an act that indicates an affirmative intent to give up all property rights.  Cases do not hold that failure to pursue or discontinuing pursuit constitutes abandonment.  (Also, any legal rule based on weather will be very uncertain. ()
· (B4) Need to make clear that you understand that abandonment-by-compulsion doesn’t count against OO in cases. 
Presentation: No serious concerns.  Too much passive voice.

QUESTION 2: Submission: Team: DLP (Abandonment/Pursuit):  Property rights can be lost by abandonment. Even though the guide mentions that Spain still has a claim to the lost treasure, there is no indication that Spain remained in pursuit of it from the time it was first lost. [Among the] Factors relevant to abandonment are whether the original owner pursued the item, and how long it took for them to claim the item once it was found. Spain continued to state that they were going to search for the treasure, but never acted on those statements. Even if Spain did intend to find the treasure, Captain Arango could argue that once the President of Spain died, they abandoned the treasure. Spain may argue that the situation forced them to abandon the treasure by compulsion. If Spain was able to prove abandonment by compulsion, a court would not hold the abandonment against them because it is assumed that they would have to continue to pursue the treasure but for some circumstance preventing that pursuit. Spain could say that once they heard of the finding, they stated their claimed quickly. That being said, it would likely be unfair to uphold Spain’s claims when looking at how long they went without actively searching for the treasure. In fact, it can be assumed that Captain Arango was aware of the treasure for less time than Spain, but he searched for and found it before Spain took any actions to attempt the same. Spain may argue that they did not abandon the treasure by compulsion because they intended to pursue it at some point in the future; however, they never acted on this while significant time had elapsed.

QUESTION 2: Comments: Team: DLP:  Non-Responsive (Virtually All Q1)
Sense of Task:  Virtually all application of the factor to facts of this hypo.  No discussion of why these are useful Qs to ask about sunken treasure cases generally.  Brief reference to unfair to uphold Spain’s claim gives you an opportunity to discuss why using pursuit or abandonment is useful, but you don’t explain or follow through. 
QUESTION 1: Submission: Team: JPQ (Abandonment/Pursuit): This factor would be useful in resolving disputes about lost treasure because it assesses the current interests and efforts of both parties. If an original owner only initially pursues the treasure but soon gives up, like in the present case, then it could be assumed that the owner lost interest in obtaining the treasure. Whereas if a finder pursued the treasure and put forth an earnest effort to obtain it, then it could be assumed that he is highly interested in that treasure. Using this assessment, the court could award the treasure to the party that demonstrated the most interest and put forth the greatest effort.

QUESTION 1: Comments: Team: JPQ: Uneven
Sense of Task:  Good
Substantive Argument/Accuracy:  Problematic.  You don’t have a good understanding f how the ACS use these factors: 
· Escape cases do no look at effort or interest of finder at all. 

· If an original owner only initially pursues the treasure but soon gives up… then it could be assumed that the owner lost interest.  This happened in Albers yet OO won.
· Nothing in ACs balances interest/labor of the parties.   Your last sentence describes an alternative, not the ACs.
Presentation: No Serious Concerns
QUESTION 1: Submission: Team: CGW (Abandonment/Pursuit):  Pursuit and abandonment can be very helpful in resolving disputes of sunken treasure. If an original owner maintains pursuit of the treasure instead of abandoning it, it can help the original owner’s case in the dispute. If the original owner abandons and no longer pursues the treasure, it becomes much more difficult to say that it would belong to the original owner. Like the original owner abandoning his sea lion in Mullett, abandoning your property can affect one’s property rights.

QUESTION 1: Comments: Team: CGW: Pretty Uneven. 
Sense of Task:  Solid. Good framing Q as usefulness of element.  Good discussing treasure cases generally. 
Substantive Argument:  Not much defense that the factor is useful.  You briefly explain how it would work, but don’t defend at all that these are useful Qs to ask for sunken treasure or that the results they’d yield would be good ones. 
Accuracy:  Off on Interpretation of Mullett
Presentation: No Serious Concerns
D.  Marking/Finder’s Knowledge 
· Helpful to recognize here that finder of sunken treasure always knows there was a prior owner. Coins, cut gems, sculptures, etc. do not spontaneously appear on the ocean floor. 
· Useful to distinguish marks that provide strong notice to F of who the specific OO is.
QUESTION 2: Submission: Team: JPQ (Marking/Finder’s Knowledge)
(A) This factor would also be useful because it confirms previous ownership. For instance in this case, the treasure was in a chest clearly marked with the seal of the Spanish government. Therefore, Captain Arango could not later claim that this was not the treasure of The Santa Barbara, but was a completely different treasure, or that he did not know who or if it belonged to anyone. Markings confirm which treasure it is and who originally owned it.

(B) Furthermore, markings are useful because they show the original owner’s desire to sustain a property right in the treasure. If the original owner marked the treasure it was likely to show that that treasure has already been claimed. No matter what happened to the treasure, the original owner wanted whoever found it to know that it belonged to someone else. This strengthens the original owner’s property right in the treasure because it demonstrates his desire to keep the treasure as his own or have it returned to him if lost.

QUESTION 2: Comments: Team: JPQ:  Pretty Solid. 

Sense of Task:  Good. & Presentation: Solid. 

Substantive Argument: Pretty Good. 

· Reasonable ideas that identifiability and OO’s intent to keep the property should count in OO’s favor.  Need to clarify what you see as significance of these ideas in this context. Should OO of marked treasure always win regardless of time or labor?  Is that a good result?  

· Good noting that marks that identify the specific OO might be a different category.  Could explain possible legal significance of the difference.

Accuracy:  
 (A) Helpful to recognize that, so long as treasure is man-made or crafted in some way, finder of sunken treasure always knows there was a prior owner. Coins, cut gems, sculptures, etc. do not spontaneously appear on the ocean floor. 

(B) Markings not always about OO’s intent to retain property rights.

· US govt marking its coins doesn’t mean: “If lost, please return to Uncle Sam”

· Coat of arms on chests may have been about display of wealth & power by Spanish govt. 

QUESTION 2: Submission: Team: FJRS (Marking/Finder’s Knowledge): 
(A) (1) Marking is helpful in determining how we should resolve sunken treasure disputes because sunken treasure usually has clear strong man-made markings, such as a coat of arms. If the marking is highly recognizable and widely known, then a finder knows or could have known that the item has an original owner.  

(2) Finder’s knowledge is helpful because we treat innocent finders differently than finders with knowledge. In disputes with sunken treasure, we do not want to reward a slimy finder that knows the sunken treasure belongs to someone else. Furthermore, we do not want to punish a purely innocent finder if he had no way of knowing from a lack of marking that the treasure was the property of another. 

(3) Finally, we want to incentivize original owners to mark their possessions so that there will be less confusion in any future disputes.
QUESTION 2: Comments: Team:FJRS: Pretty Solid 
Sense of Task:  Good

Substantive Argument/Accuracy:  Pretty Good overall.  Good sense of what you should be trying to do, but not especially thoughtful about particular context of sunken treasure. 

· (A1) Helpful to recognize that, so long as treasure is man-made or crafted in some way, finder of sunken treasure always knows there was a prior owner. Coins, cut gems, sculptures, etc. do not spontaneously appear on the ocean floor. 

· (A2) These policies from ACs could be applied to many kinds of property, but might discuss more what distinction you are trying to draw in this context where treasure is almost always man-made.  As stated, suggests that identifiable OO would always win, so might defend that result, especially given possibility of labor & pursuit problems as was true of Spain’s position in the hypo.

· (A3) Again, clearly a relevant policy for ACs.  Might defend more that it matters for sunken treasure, b/c if typical case is centuries old wreck, not doing much incentivizing by setting rules today. 

Presentation: No Serious Concerns. 
QUESTION 1: Submission: Team: IPRS (Markings/Finder’s Knowledge) 

(A) (1) This factor is a useful because sunken treasure disputes involve express and implied notice and industry-related considerations. 
(2) With regard to markings, the Spanish government marked and recorded the treasure. Although the recording does not put Arango on notice, the intentional markings by the Spanish government and the fact that the treasure was found in a sunken ship would alert Arango to an original owner. 
(3) The Spanish government’s recording is also useful because it demonstrates a continued claim to the treasure. 
(4) An analysis regarding the value of the markings and claims over time and over several governments would likely aid in resolving the dispute.  
(5) The less obvious mineral markings, which indicate that the treasures came from ancient Aztec territory, may also be useful because of moral considerations. 
(B) (1) Furthermore, markings are especially useful when the dispute involves industry-related factors, like the present case. See Albers; see also Kesler. 
(2) Arango’s presumed knowledge about the legendary shipwreck and treasure hunting may put him in the same industry as the Spanish government with regard to the nation’s search efforts.  
(C) (1) Finder’s knowledge is useful here because Spain and Arango’s arguments will likely involve [of] the distinction between bad and innocent finders. Spain may argue that Arango’s presumed knowledge of the treasure’s original owner may make him a bad finder. 
(2) Arango, however, may argue that time alters the impact of finder’s knowledge because it does not make sense to protect the original owner’s property when she has been unable to locate the property for centuries. 
(3) Regardless, Arango’s possession of the treasure, the time the treasure was missing, and the treasure’s value (historical and monetary) to the Spanish government are helpful factors. 

QUESTION 1: Comments: Team: IPRS:  Pretty Good Overall
Sense of Task:  A Little Uneven
Q1 v Q2: Lot of drift into application of factor to hypo ratherthan using facts f hypo as example of treasure cases generally. 
This Case v. All Treasure Cases: Could more consistently bring your arguments back to treasure cases as a group.  By (C), you are talking only about Arango & Spain.
(C3):  Not clear to me why listing other factors that are relevant furthers the argument re marking.

Substantive Argument:  Pretty Solid.  Some good ideas, but need more defense/explanation.
(A2) & (A3)/(C1):  Helpful giving factual significance of marking in (A2/A3).  Should tie more explicitly and immediately to distinction between bad & innocent Fs from (C1).  Need to explain how this distinction should play out in context of sunken treasure.  Could use this idea to say OO always wins sunken treasure cases.  If so, need to defend that outcome is a good idea.
(A5) Interesting idea which needs a lot more explanation.  Might clarify what you mean by mineral markings. Not clear that ACs have a good way to address Aztec claims, but might try to use marks to say they have rights that precede apparent OO. 

(C2):  Good idea; could be developed more for sunken treasure in general and could defend does not make sense.
Accuracy/Clarity:  

(A2) Helpful to recognize that, so long as treasure is man-made or crafted in some way, finder of sunken treasure always knows there was a prior owner. Coins, cut gems, sculptures, etc. do not spontaneously appear on the ocean floor.

(A4) I don’t know what this means.  How do you value markings?  What are you trying to determine with this analysis.

(B) Need to defend/explain a lot better:  Tie between marking and industry in Albers was that use of an industry-standard mark provided very good notice to finder in the industry.   However, there wouldn’t be industry-standard markings among OOs of sunken treasure both because there really was no sense of common industry and because they’d have no reason to think they’d need special marks before treasure sunk. 
· (B1) Kesler mentions neither marking nor industry.

· (B2) Odd to characterize Spain as being in an industry at all here, especially since they are not engaging in any search efforts.  Better way to talk about this is that A’s business means he should have better knowledge of treasure than a casual finder.  However, this is Q1 anyway. 
Presentation: A few passages hard to follow.  
QUESTION 2: Submission: Team: BCO: (Markings/ Finder’s Knowledge)
(A) (1) It is also useful to utilize markings and finder’s knowledge to resolve disputes about the recovery of sunken treasure. A unique mark, such as the arms of the Spanish government, serves to clarify who owns the item and where it comes from. The more recognizable and distinct the marking, the more likely it is that a finder has knowledge of where it came from or, at the very least, that someone once owned it. 
(2) Finder’s knowledge disfavors finders who have good reason to know of prior claims and, therefore, are knowingly cashing in on someone else’s investment or property. 
(3) It might be argued, however, that marking can be easily confused by a finder or that the finder simply did not know what the marking meant. 
(4) Nevertheless, using markings and finder’s knowledge would be useful in this context because Captain Arango was not confused as to the marking’s meanings and assumingly used the specific markings to confirm that he had indeed found the Spanish’s lost Santa Barbara. 
(5) Sunken treasure is often marked in some way and [marking] can probably be used for similar purposes in most sunken treasure cases. 
QUESTION 2: Comments: Team: BCO:  Pretty Uneven
Sense of Task:  Pretty solid.  Mostly fine except (4) is all Q1.
Substantive Argument:  Thin on actual defense of usefulness of factor.  E.g., in (A5), you say factor can probably be used, but question here issupposed to be, Should it be used?
· (A2) Useful giving purpose of factor from ACs.  Need to defend that it would be a good idea to use this the same way in treasure cases where finder almost always knows of prior claim but time or abandonment frequently are relevant.

· (A1) Good seeing in that marks that point to a specific OO might be different.  Again, need to explain how that should play out in treasure cases. 

· (A3) Good idea to try to do counter-argument, but I think this is true in ACs as well.  You can use the factor to address this:  If F can’t tell what it means, then it is not a strong mark and there is no F’s knowledge. 

Accuracy:  (A1): So long as treasure is man-made or crafted in some way, finder of sunken treasure always knows there was a prior owner. Coins, cut gems, sculptures, etc. do not spontaneously appear on the ocean floor.

Presentation: Reasonably clear.  Lot of passive voice. 
QUESTION 2: Submission: Team: CGW:  Marking and finder’s knowledge are both useful in resolving disputes about the recovery of sunken treasure. It is quite easy to mark a ship or a treasure chest. That mark gives the finder knowledge that the treasure was once owned. Similar to how the marking on Professor Fajer’s class ring gave the finder knowledge that there was another owner, the marking on a treasure chest would alert the finder that the treasure is already owned and the finder should return the treasure to the original owner.

QUESTION 2: Comments: Team: CGW: Pretty Uneven. 

Sense of Task:  Good. 

Substantive Argument:  Pretty Thin. You seem to be arguing that all Fs who know there was a prior owner should lose.   Needs much more defense in context of sunken treasure cases because:
· So long as treasure is man-made or crafted in some way, finder of sunken treasure always knows there was a prior owner. Coins, cut gems, sculptures, etc. do not spontaneously appear on the ocean floor.

· Ignores possible role of time, pursuit, OO labor, etc. 

Presentation: Generally Clear.
QUESTION 3 & 4 (UNUSEFUL FACTORS)

A.  Return to NL (10/11 2014 Submissions Included This Factor as Unuseful)
· Many submissions made version of basic standard arguments that cannot use NL b/c treasure is not alive/can’t move/has no volition and/or because it has no natural habitat to which it can return. You want to try to learn to use analogy in a less literal way and to consider application as metaphor as well:
· Hammonds applies NL to natural gas, which is not alive and has no volition.  We applied to dead whales in class, which cannot move on their own. 

· Shouldn’t focus too much on literal language of “return.”  McKenzie Duncan was born in captivity, yet still could “return” to NL. 

· Should be very reluctant ever to say not possible. Could easily say NL for treasure is when it leaves control of OO (free from artificial restraint) & escapes from OO to sea bottom left to be moved by ocean currents, earthquakes, etc. 

QUESTION 4: Submission: Team: CCDL (Return to NL):  Return to natural liberty would not be a useful factor to help resolve disputes regarding the sunken treasure. When a wild animal regains their natural liberty, property rights in them cease.  Natural liberty “means that which the animal formerly enjoyed, namely, to provide for itself, in the broadest sense which the phrase may be used.” Therefore, it had returned to its natural liberty when, “by its own volition, it has escaped from all artificial restraint and is free to follow the bent of its natural inclination,” (Mullet) or has “resume[d] their ancient wildness and are found at large. . . . “ (Albers)  When an animal returns to its primitive state of natural liberty and has no intent to return, anyone is able to possess them. (Kesler)  It would be difficult to determine whether the treasure from the sunken Santa Barbara has returned to its natural liberty. Since treasure cannot “provide for itself” and has no animation to ponder its “natural inclinations,” there is no way of knowing if it had returned to its natural liberty. Furthermore, it would be a complex and abstract question to decide what the ancient wildness of treasure is, not to mention if the treasure had returned to that state.
       
However, it could be argued that gold and quartz has its ancient wildness when it is still buried in the ground.  Human culture digs them up, heats and hammers them, and then claims property rights.  When the ship went down, the sea and moving sediment reclaimed the treasure, and these minerals ceased being property and successfully regained natural liberty.
       
Nevertheless, return to natural liberty would not be useful in the dispute over sunken treasure.  It would be difficult to determine where the treasure had originated from, and even further, if returning to that place would be sufficient to show that it had returned to its natural liberty. Gold and quartz are not something that can escape on their own, and something or someone must move them. Even if someone returned the treasure to where it originated, that does not ensure it has returned to its natural liberty.
QUESTION 4: Comments: Team: CCDL: Solid (Best NL Argument; tied 2d best unuseful factor).
Sense of Task:  Solid.  Probably a little more time than you need laying out factor in 1st paragraph, especially reference to Kesler.

Substantive Argument:  Pretty Solid.  Pretty thoughtful version of basic standard arguments that cannot use NL b/c treasure is not alive/can’t move/has no volition and/or because it has no natural habitat to which it can return.   You want to try to learn to use analogy in a less literal way and to consider other application as metaphor as well:
· Hammonds applies NL  to natural gas, which is not alive and has no volition.  We applied to dead whales in class, which cannot move on their own, and are not “returning” to life.

· Good trying to work with return of quartz & metal to NL, BUT:  

· shouldn’t focus too much on literal language of “return.”  McKenzie Duncan was born in captivity in Canada, yet still could “return” to NL in Colorado where silver-black foxes are not native. And could view his breeding from captured wild foxes as having permanently altered the “raw materials” into something new.

· It would be difficult to determine where the treasure had originated from, and even further, if returning to that place would be sufficient to show that it had returned to its natural liberty.  Could handle this by looking a Mullett more broadly: could reasonable person tell that object had a human OO?” So if silver melts in volcanic area or wooden sculptures lose their shapes …?
· Could easily say NL for treasure is when it leaves control of OO (free from artificial restraint) & escapes from OO to sea bottom left to be moved by ocean currents, earthquakes, etc. 

QUESTION 3: Submission: Team: DRS:  (Return to NL):  In escaped animals cases, one of the most important factors that courts use to determine possession is when an animal returns to its “natural liberty.” In the case of sunken treasure, natural liberty is not as useful of a factor because treasure cannot be free to follow the bent of its natural inclination. Being an inanimate object, treasure has no volition and does not have a true natural habitat. Here, the Spanish government originally took the treasure from the Aztec people of Mexico before losing it in the depths of the Atlantic Ocean along with their ship. Applying the factor of natural liberty to these facts would be of very little help. At what point could one determine that the treasure had returned to its natural liberty? Would the treasure have to be brought back to Mexico, its “natural habitat,” or does it simply just have to leave the original owner’s direct possession? Due to this ambiguity, it would be too difficult, in this case and other sunken treasure cases, to base property rights off of the treasure returning to its natural liberty and application of natural liberty would probably not produce a fair result.

QUESTION 3: Comments: Team: DRS: Pretty Solid 
Sense of Task:  Good. 

Substantive Argument:  Pretty Good Overall.  
· Version of basic standard arguments that cannot use NL b/c treasure is not alive/can’t move/has no volition and/or because it has no natural habitat to which it can return. You want to try to learn to use analogy in a less literal way and to consider application as metaphor as well:
· Hammonds applies NL  to natural gas, which is not alive and has no volition.  We applied to dead whales in class, which cannot move on their own. 

· Shouldn’t focus too much on literal language of “return.”  McKenzie Duncan was born in captivity, yet still could “return” to NL. 

· Could easily say NL for treasure is when it leaves control of OO (free from artificial restraint) & escapes from OO to sea bottom left to be moved by ocean currents, earthquakes, etc. 

· Good use of facts of hypo to raise Qs & show problems
· would probably not produce a fair result.  Anytime you say something would be unfair, need to explain why.  That factor might be hard to use is not the same as “unfair.”
QUESTION 3: Submission: Team: IPRS (Return to NL):  This factor, and by extension taming, is not a useful for resolving the conflict about the recovery of the sunken treasure because treasure is not capable of possessing or returning to natural liberty and is not subject to taming. In Mullet[t], the court said an animal returned to natural liberty when it could provide for itself, or when it was free to follow the bent of its natural inclinations. In Manning, the court acknowledged that actual possession, which may include taming or confining, could create property rights. The treasure of the Santa Barbara never possessed a natural liberty. It is also hard to tame an object that cannot move without human interaction. There is no intent for the treasure to return itself to the Spanish, which is an important distinction when speaking of the deprivation of natural liberty. One could potentially make a link between the initial procurement of the treasure from Aztecs as the point in which the treasure was tamed and deprived of its natural liberty, but again, that would require one to say that treasure has liberties that could be tamed. 

QUESTION 3: Comments: Team: IPRS: Quite Uneven
Sense of Task:  Uneven.  


This Case v. All Cases: Only referring to this hypo and not treasure in general.

This Factor: I listed “Taming” separately from NL because it raises different Qs.  Outside instructions and bad strategy to spend a chunk of your answer on it here

Substantive Argument:  This is a not well-developed version of basic standard arguments that cannot use NL b/c treasure is not alive/can’t move/has no volition and/or because it has no natural habitat to which it can return. You want to try to learn to use analogy in a less literal way and to consider application as metaphor as well:
· Hammonds applies NL  to natural gas, which is not alive and has no volition.  We applied to dead whales in class, which cannot move on their own. 

· Could easily say NL for treasure is when it leaves control of OO (free from artificial restraint) & escapes from OO to sea bottom left to be moved by ocean currents, earthquakes, etc. 

Accuracy:  

· could create property rights: Not relevant to escape Qs, which are about retention of rights.
· an important distinction when speaking of the deprivation of natural liberty.  Intent to return is a separate factor arising from distinctly different facts.
QUESTION 4: Submission: Team: JKRW (Return to NL):  The original owner of an animal ferae naturae loses property rights if the animal escapes and regains its “natural liberty and ferocity.” In Mullet[t], the original owner of a sea lion lost property rights in the animal after it had escaped because the animal was free from all artificial restraint and could provide for itself. The sea lion had traveled over seventy miles from where its owner had left it before it was found. Within those two weeks, the animal almost certainly ate, slept, and did whatever sea lions normally do in the wild. 
The Spanish government lost the treasure aboard the Santa Barbara in 1584 when the ship sank off the coast of Florida. Presumably, the Santa Barbara’s treasure had been sitting inside or nearby the sunken galleon for centuries before being located by Captain Arango. Unless it was swept up by a storm, the treasure probably did not travel far. 

Applying the natural liberty element of the escaping animals doctrine to cases involving sunken treasure would therefore be of limited use. However, it could be argued that once the treasure was no longer under direct human control, the treasure returned to its natural liberty. Nevertheless, when comparing the elements of the “natural liberty” seen in the escape cases to situations where sunken treasure is found in international waters, it is difficult to analogize an inanimate object to an animal ferae naturae. 
Inanimate objects do not have a free will and therefore cannot travel on their own volition. “Freedom” does not mean much to an inanimate object, while a confined wild animal would likely be constantly thinking of escape. If sunken treasure were to be freed from human confinement, it would not try to run away and provide for itself. It would just sit there, possibly for millennia. While it is true that some living beings like clams or comatose persons do not move around all that much, they still need sustenance in order to exercise their natural liberty.
QUESTION 4: Comments: Team: JKRW: Pretty Good
Sense of Task:  Pretty Solid. More detail than you need on facts of Mullett & facts of hypo drifts toward Q1 a little bit. 


Substantive Argument:  Pretty Good Overall

· Version of basic standard arguments that cannot use NL b/c treasure is not alive/can’t move/has no volition and/or because it has no natural habitat to which it can return. You want to try to learn to use analogy in a less literal way and to consider application as metaphor as well.  Hammonds applies NL  to natural gas, which is not alive and has no volition.  We applied to dead whales in class, which cannot move on their own. 

· Good seeing the metaphoric argument: Could easily say NL for treasure is when it leaves control of OO (free from artificial restraint) & escapes from OO to sea bottom left to be moved by ocean currents, earthquakes, etc. Would have greatly improved your answer if you had talked about how workable that approach would be, rather than to returning to question of literal application.

QUESTION 3: Submission: Team: DLP: (Return to NL):  This would not be a useful analogy since treasure is unlike animals ferae naturae. Wild animals can escape if left unrestrained or untouched, and return to their natural liberty. Animals are sentient and can make choices and take deliberate actions to escape. Treasure does not need to be provided for, it cannot move on its own volition, and it does not lose any “liberty” no matter where it is located or under any circumstances. It could also be argued that treasure, as neither animate nor sentient, has no “natural inclination” that can be followed. This is consistent with the opinion in Mullett v. Bradley in which the court found that an escaped sea lion had returned to natural liberty even though it was not in its natural habitat. The court also looked to whether the animal was “free from artificial restraints.” This analysis was only necessary because the sea lion was a living, sentient being that was able to make choices and provide for itself. Spain could argue that the treasure was not free from artificial restraints because it was contained in a treasure chest; whereas, Captain Arango may argue that the treasure was free to move with the current or shifting of the ocean floor which qualifies as “natural liberty.” However, the treasure in this case does not have the same qualities as an animal ferae naturae and doesn’t need to provide for itself in any sense of the word. Thus this factor would likely be irrelevant to a court’s determination.

QUESTION 3: Comments: Team: DLP: Pretty Good Overall

Sense of Task:  Pretty Solid.  Need to be clearer that facts of hypo are just an example of sunken treasure cases in general. 

Substantive Argument: A Little Uneven  Version of basic standard arguments that cannot use NL b/c treasure is not alive/can’t move/has no volition and/or because it has no natural habitat to which it can return. You want to try to learn to use analogy in a less literal way and to consider application as metaphor as well:
· Hammonds applies NL to natural gas, which is not alive and has no volition.  We applied to dead whales in class, which cannot move on their own. Neither needed to “provide for themselves.”

· Good seeing that we could easily say NL for treasure is when it leaves control of OO (free from artificial restraint) & escapes from OO to sea bottom left to be moved by ocean currents, earthquakes, etc.   You provide no explanation of why that wouldn’t work except, “treasure doesn’t have same qualities as animals.”

QUESTION 4: Submission: Team: JPQ: (Return to NL):  Return to natural liberty would not be a useful tool in settling a dispute about lost treasure because one cannot characterize an inanimate object incapable of action without human intervention as ever having existed in a state of natural liberty. The treasure aboard the sunken ship was never at natural liberty because it was the possession of the Aztecs when it was taken by the Spanish and then lost. Moreover, the treasure being lost was the result of human failure to keep it under control, not a result of the efforts of the treasure itself. In Mullet[t], the court defines natural liberty as when an animal “has escaped from all artificial restraint and is free to follow the bent of its natural inclination.” (Mullet[t]). An object such as a treasure is incapable of “following the bent of its natural inclination,” as it is impossible for a treasure to entertain an inclination.
In Albers, Manning, and Mullet[t] the finders all argued that the animals in the respective cases returned to natural liberty and abandoned their status as kept animals; thus, the finder’s believed that the animals were not previously possessed [F didn’t argue this in either Albers or Manning; in both cases they knew there was a prior O]. However, the finder of a lost treasure could not make that same argument because a treasure does not just exist in a marked chest in a shipwreck by natural occurrence. The analogy is too weak and the court would likely not place significant weight in this argument. Therefore natural liberty would not be a useful factor in settling a property dispute regarding lost treasure. 

QUESTION 4: Comments: Team: JPQ: Pretty Good. 
Sense of Task:  Solid.  Could be a little clearer that facts of hypo are just an example of sunken treasure cases in general. 

Substantive Argument:  Pretty Good Overall. Version of basic standard arguments that cannot use NL b/c treasure is not alive/can’t move/has no volition and/or because it has no natural habitat to which it can return. You want to try to learn to use analogy in a less literal way and to consider application as metaphor as well:
· Hammonds applies NL  to natural gas, which is not alive and has no volition.  We applied to dead whales in class, which cannot move on their own. 

· the treasure being lost was the result of human failure to keep it under control: not a satisfactory distinction.  Clearly true in Albers & Mullett as well, even though the animal helped out. 
· Shouldn’t focus too much on literal language of “return.”  McKenzie Duncan was born in captivity, yet still could “return” to NL. 

· Should be very reluctant ever to say one cannot characterize…. Could easily say NL for treasure is when it leaves control of OO (free from artificial restraint) & escapes from OO to sea bottom left to be moved by ocean currents, earthquakes, etc. 

· Reasonable idea that can’t use NL where F knows of prior OO, but need to defend more b/c Albers treats these as separate Qs and Mullett says OO loses animal at NL (if no AR) without reference to F’s knowledge. 

B. Taming (6/11 2014 Submissions Included This Factor as Unuseful)

· Several submissions made version Version of basic standard arguments that cannot use taming b/c treasure is not alive/has no volition/cannot do the same things as Sweet. As with NL, you want to try to learn to use analogy in a less literal way and to consider application as metaphor as well:
· In English, we regularly use taming broadly to refer to bringing something under control (e.g., someone’s hair or the wilderness or a messy room).

· Shouldn’t focus too much on specific evidence of taming in Manning.  Not all taming requires teaching an animal to respond to its name, and not all animals that know their names are tamed.   The one escape and return is not much evidence of anything; certainly not labor to train the animal.

· Should be very reluctant ever to say not possible. Could easily say “taming” in context of treasure is applying labor to raw materials to make them more useful or beautiful.  A tamed animal is more likely to go back to OO; not crazy to say coins and statutes should be more likely to go back to OO than raw silver and quartz. 

QUESTION 4: Submission: Team: DLP (Taming):  Unlike in this case, taming is important in animal cases because of the factors like personal attachment to the animal and labor required for taming it. 

(A) In the case of lost treasure, there is no personal attachment on part of Spain as the courts describe in Manning. A person can become attached to family heirlooms because of the ties to the family, but a country as a whole can fairly be assumed to have no personal or sentimental attachment to something that was lost centuries ago, and that was stolen from others, presumably without any right to begin with. 

(B) Similarly, it seems to be a very weak argument that stealing property of another constitutes any sort of taming of the property. 

(C) Captain Arango can also argue that it is impossible to tame an inanimate object. Further problems exist with taming such as the fact that it implies some change in behavior. An animal can go from acting as it would in the wild to behaving in a way that promotes interactions with humans. Examples of this can be found in various escaped animal cases; in Manning, the canary recognized its name and in Albers, the fox was eating from the owner’s hands [but court concludes fox is not tamed]. It is very difficult to think of an analogous equivalent for the treasure; it “behaves” the same no matter if it is in someone’s possession or if it is on the bottom of the ocean. The treasure did not exhibit a change in behavior since it had no behavior to begin with. 

QUESTION 4: Comments: Team: DLP: Quite Solid Overall (Best Taming Argument) 

Sense of Task:  Mostly Solid.  Need to be careful to use this hypo only as example of treasure cases generally. Phrases in red look like drift back into Q1. 

Substantive Arguments:  Quite Solid Overall.

(A) Solid argument re emotional attachment, although I think you underestimate possible extent of patriotic attachment & acquisitiveness.

(B) OK, but can purchase or receive as gifts animals that already are tamed.  

(C) Unusually thoughtful version of basic standard arguments that cannot use taming b/c treasure is not alive/has no volition/cannot do the same things as Sweet. Good argument re change in behavior, but as with NL, you want to try to use analogy in a less literal way and to consider application as metaphor as well:
· In English, we regularly use taming broadly to refer to bringing something under control (e.g., someone’s hair or the wilderness or a messy room).

· Shouldn’t focus too much on specific evidence of taming in Manning.  Not all taming requires teaching an animal to respond to its name, and not all animals that know their names are tamed.   

· Should be very reluctant ever to say impossible. Could easily say “taming” in context of treasure is applying labor to raw materials to make them more useful or beautiful.  A tamed animal is more likely to go back to OO; not crazy to say coins and statutes should be more likely to go back to OO than raw silver and quartz. 

QUESTION 3: Submission: Team: CCDL (Taming):  Taming would not be a useful argument in resolving the disputes over the sunken treasure.  Taming of an escaped animal involves [can be shown by] the animal knowing its name, responding when called, and returning to its original owner after it escapes (Manning). The treasure was made of gold and quartz. These metals would not be capable of knowing their name or responding to it when called. Also, since the treasure is not a living creature, it would not be capable of returning to its original owner when lost.
However, it could be argued the effort exerted in to shape the coins and statues, manipulating stone and metal to behave a certain way could be analogous to the taming of an animal. It would take the metalworker or sculptor time to have the metal perform in the way that they wanted.
Nevertheless, taming would not be useful in resolving the dispute over the treasure. No matter how much effort was put into place an impression on the coins and statutes, they would still never respond to calls nor would they return on their own when lost. Also, the coins would never provide any time of feedback to their owners [????].
QUESTION 3: Comments: Team: CCDL: Pretty Good
Sense of Task:  Good. 

Substantive Argument: A Little Uneven. Version of basic standard arguments that cannot use taming b/c treasure is not alive/has no volition/cannot do the same things as Sweet. As with NL, you want to try to learn to use analogy in a less literal way and to consider application as metaphor as well:
· In English, we regularly use taming broadly to refer to bringing something under control (e.g., someone’s hair or the wilderness or a messy room).

· Shouldn’t focus too much on specific evidence of taming in Manning.  Not all taming requires teaching an animal to respond to its name, and not all animals that know their names are tamed.   The one escape and return is not much evidence of anything; certainly not labor to train the animal.

· As you suggest, could easily say “taming” in context of treasure is applying labor to raw materials to make them more useful or beautiful.  Your rejection of that possibility really is unsupported by any reasoning. A tamed animal is more likely to go back to OO; not crazy to say coins and statutes should be more likely to go back to OO than raw silver and quartz. 
QUESTION 4: Submission: Team: BCO (Taming):  Taming would not be useful to resolve disputes regarding sunken treasure, either. 

(A) Here, the sunken treasure was sunk nearly four hundred years early [earlier]. The original owner, the Spanish Empire of the 1580s, would be the only ones that could make a claim to the treasure [descendants of Aztecs?], yet clearly, the Spanish Empire no longer exists in the 1970s. Therefore, the party claiming the sunken treasure as their own would have to somehow prove that they tamed the treasure while it was in it’s [its] natural state and free of restraint. The gold and quartz was not mined and formed by the Spanish empire of the 1580s and certainly was not even seen by the Spanish government of the 1970s. 

(B) In Manning, taming needs to occur to an animal in it’s [its] wild state and be consistent in that the first tamer does not stop taming it. There must be sufficient evidence of possession and domination to create a property right. 

(C) Here, sunken treasure lost for nearly four hundred years seems incapable of being tamed or shown that it was ever tamed. 

(D) Gold and quartz first mined could be considered “tamed” because it was actually mined from the earth and possessed, but gold and quartz already formed into other objects and then lost cannot be tamed. Taming gold and quartz seems far-fetched and unable to follow a clear pattern of facts and law to help resolve sunken treasure cases.
QUESTION 4: Comments: Team: BCO:  Pretty Uneven
Sense of Task:  A Little Uneven.  Long passage (A) looks like discussion of facts of hypo without any sense of it being an example of treasure cases more generaly. 

Substantive Argument:  Uneven.  Basically nothing but unsupported conclusions in (C) and (D) (indicated in bold & italic above).  Good seeing that could view treasure as “tamed” raw materials.  Not clear why you seem to think they can’t be transferred, the way you can give a tamed canary as a gift.  A tamed animal is more likely to go back to OO; not crazy to say coins and statutes should be more likely to go back to OO (regardless of who tamed them) than raw silver and quartz. 

Accuracy:  

· the Spanish Empire no longer exists in the 1970s: Facts of hypo say there’s been a country called Spain continuously, so would need to discuss why current Spain isn’t simply the current holder of the rights of the Empire.
· (B):  Manning says none of these things, plus we are not concerned with creating property rights, but retaining them after loss or escape.
· the party claiming the sunken treasure as their own would have to somehow prove that they tamed the treasure while it was in [its] natural state and free of restraint. This is application of the rule you seem to have invented from your misreading of Manning.  In fact, OO just would have to prove animal was tamed at time of escape. 
C. Labor
QUESTION 4: Submission: Team: CGW: Labor/Industry:  This factor may not be useful to help resolve this dispute because multiple parties, not just one, expended considerable amount of labor and investment (unlike some escape cases); there appears to be no custom that applies (unlike Ghen and Swift); and the “treasure hunting industry” is most likely considered a recreational activity, not a socially useful industry (unlike Albers).

QUESTION 4: Comments: Team: CGW: A Little Uneven
Sense of Task:  Pretty Good, although should be using this hypo only as an example of treasure cases generally. 

Substantive Arguments/Accuracy:  Pretty Uneven.  None of your ideas is developed much.

· Multiple parties expended labor:  Good idea, but needs much clearer explanation of why ACs concepts about labor won’t work.  Multiple parties expended labor at least in Mullett, Taber & Bartlett.
· Custom. Not clear why custom is relevant.  Albers, Taber, Bartlett all protect labor & industry without reliance on custom.
· Not an industry. 

· Not clearly true; might be quite a few operations like Arango’s and might want to provide incentives to recover important historic artifacts.
· Not clear why industry is necessary.  Manning and Kesler both protect OO’s investments in their animals without any reference to OO being part of an industry.  
D. Time

QUESTION 4: Submission: Team: DRS (Time):   Another factor that would probably not be useful in determining ownership in treasure cases is time. While time has been greatly utilized by courts in escaped animal cases, its application in the present case may not be appropriate due to the differing nature of wild animals and sunken treasure. Unlike animals, treasure’s value does not diminish in time but presumably increases. Without a finite lifespan, treasure can be an asset to a government for centuries. This creates a much larger protected interest in sunken treasure as compared to animals. While time is used to determine if an original owner abandoned their animal, here it would not be proper to assume the same. Treasure at the depth of the Atlantic Ocean is much more difficult to recover than an escaped wild animal on land. Additionally, it takes much more resources and capital in order to be successful at finding and recapturing treasure. For this reason, by assuming that the Spanish government abandoned their ownership interest in the treasure based off of time, the court would be unfairly depriving the Spanish of a very large investment that has historical and cultural value. 

QUESTION 4: Comments: Team: DRS: Pretty Solid
Sense of Task:  Pretty Solid.  Could be a little clearer that facts of hypo are just an example of sunken treasure cases in general. 

Substantive Argument/Accuracy:  Pretty Good. Some useful ideas, but need to defend key assertions more.

· Good idea about distinction re effect of time on value, although won’t be true of all treasure (iron rusts, wood rots, etc.)

· Time in not used in any Esc-AC we read to determine abandonment (although it could be).  

· Might be clearer that could still use time in treasure cases even if time frame is different.  Could still say OO’s interest weakens over time, even if it takes centuries to play out rather than weeks. Could start clock running when OO locates treasure rather than from time of escape, and allow reasonable time to collect, but still not forever. Once Spain actually has the technical capability to retake treasure, do you really want to say time is irrelevant? Need to defend more.  

· You say you are protecting a very large investment, but it’s a 400 yr old investment in taking goods from indigenous peoples, so might explain more why it needs protection.

QUESTION 4: Submission: Team: DLM: (Time):  Timing is also not a useful factor in the animal Cases when compared to the sunken treasure. The animal is likely to be alive at most 100 years (whales) or more often tens of years (Pierson, Albers, Manning ect.) The animals’ lives are confined by time, and even after death their pelts are not likely to last a long time. The property rights battles are going to occur most likely within the lifetime of the original owner of the animal. Here though, the chest has been underwater for hundreds of years, many generations have passed; Spain has changed governments, leaders, and policies within this time frame. Time would not be useful because the gap between the property right battles for animals and the property rights battle for sunken treasure is too great.

QUESTION 4: Comments: Team: DLM: Pretty Good

Sense of Task:  Good. 

Substantive Argument:  A Little Uneven,   Basic idea that time frames are very different is good, but really no explanation of why it can’t be used anyway.  Could still say OO’s interest weakens over time, even if it takes centuries to play out rather than weeks. Could start clock running when OO locates treasure rather than from time of escape, and allow reasonable time to collect, but still not forever. Once Spain actually has the technical capability to retake treasure, do you really want to say time is irrelevant? Need to defend more.  Also could clarify relevance of changes to Spain.  

E. Distance 

QUESTION 4: Submission: Team: GHJP (Distance): The distance factor is used in the animal cases to illustrate the amount of physical space which the animal has travelled since it escaped from the control of the original owner.  The value of this factor is to give an indication of the original owner’s pursuit effort (if the animal makes it a very long distance, then the original owner's pursuit has been inefficient at best) and the animal’s intent to return (if the animal travels a very long distance, it demonstrates it most likely does not have an intent to return). Here we have shipwreck treasure at the bottom of the ocean in international waters. Though each treasure clearly travels a varying distance to get to the sea bottom, once it is there it most likely does not move in any significant way.  
The distance factor does not add significant value to the escape analysis as it does in the animal cases for the following reasons: the quality of the owner’s pursuit efforts is not told well by the movement of the treasure at the seafloor; there is limited value in analogizing the intent to return of an inanimate object, and thus distance there is irrelevant. From these arguments, using the distance factor is of little assistance for deciding shipwreck treasure escape cases. 
QUESTION 4: Comments: Team: GHJP:  Solid Work (Best Distance = Unuseful) Tied 2d Best Unseful Factor

Sense of Task:  Good. 

Substantive Arguments: Pretty Solid.  Good to look to the purposes of the factor & some useful points about purposes you name. However, distance also used (in Manning & Kesler) to indicate extent of OO’s loss of control, likelihood of recapture, whether F should connect to OO, etc. As you suggest, could look at depth, which is, as you say, the amount of physical space which the animal has travelled since it escaped from the control of the original owner.  Not crazy to say OO retains more rights in treasure 50 feet down than in treasure 3 miles down (further from OO’s control; harder to find & recapture, etc.).  
QUESTION 4: Submission: Team: IPRS (Distance):  

(A) This factor is not a useful factor in resolving the dispute about the recovery of the sunken treasure because distance is used to protect the original owner’s property when it is found in close proximity to the original owner. Here, the treasure was not found close to Spain. 

(B) Moreover, the courts used distance to help adjudicate cases involving highly mobile, volitional property; sunken treasure does not possess volition and ocean currents do not move heavy, sunken items in the same way animals move. 
(C) Courts also consider distance because they hesitate to award the original owner’s property to another when the original owner is still in close pursuit. Kesler.   Though pursuit may be important with regard to other factors, distance does not make the treasure difficult to find or recapture, thus rendering the factor obsolete [unhelpful]. Instead, treasure is difficult to find because the ocean is visibly obscure [pretty opaque] and constantly moving. Though it is possible to equate distance with depth, under water vehicles still have difficultly locating items.  This suggests that the factors above likely render capture difficult. Therefore, distance with regard to pursuit is not particularly applicable. 

QUESTION 4: Comments: Team: IPRS:  Pretty Good Overall
Sense of Task:  Generally solid.  Brief drift into Q1 in (A).

Substantive Arguments/Accuracy:  A Little Uneven. 

· (A) Distance in ACs measured from where property leaves OO’s control, not from location of OO (about which we have no info in Mullett and which is, like in hypo, on other side of world in Taber & Bartlett).
· (B) Need to be clearer why volition matters.  Also ocean currents and earthquakes may move sunken treasure, especially if still in sunken ship that acts as underwater sail. 
· (C) Good to look to one of the purposes of the factor.  Good seeing that could look at depth.  However, too certain that depth doesn’t matter.  Not crazy to say OO retains more rights in treasure 50 feet down than in treasure 3 miles down (further from OO’s control; harder to find & recapture, etc.).  
QUESTION 5 (TIE-BREAKER)

A.  Factors More Useful Than Not

QUESTION 5: Submission: Team: BCO:  Overall, the escaped animal cases are a reasonably useful set of tools to resolve disputes about the recovery of sunken treasure. 

(A) Time and markings are clearly relevant. Just as with animals clearly marked and located right after they are lost, it makes little sense not to return marked treasure to original owners under similar circumstances. However, with fewer [weaker?] markings and more time between losing and finding the treasure, the incentive [ability? need?] to return treasure to the original owner decreases. The animal cases provide clear guidelines on what it takes to retain or lose possession through markings and time limits.

(B) However, there are some striking differences between animals and sunken treasure. Animals are cognizant and independent. When animals escape, they are capable of returning to their natural liberty, i.e., regaining the freedom lost when they were captured. They can be tamed and trained to prevent them from escaping. However, coins and statutes are motionless and obviously incapable [of] moving or otherwise making decisions. Unlike animals, gold and quartz are so altered when they are made into coins and statues that it would be difficult to ever imagine a situation in which they could return to their natural habitat. Thus, natural liberty is a useless tool. Taming and training are similarly useless, as you cannot train a lifeless object.
(C) Nevertheless, animal escape rules still provide a good basis to resolve disputes over sunken treasure. It could hardly be said that every original owner always wins or, adversely, every finder always wins. There must be rules that evaluate the circumstances and fairly protect both original owner and finder. Though not every tool provided by the animal cases are relevant, most of the tools are extremely appropriate. Marking/finder’s knowledge and time are easily seen as some of the fundamental questions in sunken treasure disputes, and these questions are adequately resolved in escaping animal cases. Although natural liberty and taming are [useless] unless tools in sunken treasure disputes, they do not negate the other applicable rules from the escaped animal cases. It is unnecessary to create a new system of rules simply to evaluate such a niche dispute when clearly described and implemented rules existing for escaped animals are clearly applicable. 

QUESTION 5: Comments: Team: BCO: Solid (Best “Useful” 3B5; 2d Best Overall)
Result: Useful

Sense of Task:  Good.  

Substantive Arguments:  Pretty Solid

(A) Good idea to show that markings & time tend to operate on same kind of sliding scale.  Not sure what you mean by incentive; surely finder’s desire to just take treasure for its value doesn’t change. Clear guidelines seems overstated; AC factors are not bright-line rules and nothing tells you what to do when, as in hypo, long time but very good marks. 

(B) Just repetition of literal arguments from #3 & #4.

(C) Solid general idea that can do fine w/o taming & NL. Two useful new points: 

· most of the tools are extremely appropriate: Might defend this more with reference to some factos besides the ones you’ve discussed, especially if they provide a way to tell you what to do with very old well-marked treasure.
· niche dispute: very nice idea; might elaborate just a bit.
QUESTION 5: Submission: Team: CCDL: On balance, the group felt that the escape cases made a useful set of tools to evaluate the claims for the Santa Barbara’s sunken treasure.  We only discussed the strength of two factors in this context, but there were others that could have been decisive as well.  Furthermore, the factors that we found to be not as useful still had cognizant arguments on either side, and could have been decisive when argued by a skillful litigator.

QUESTION 5: Comments: Team: CCDL: Pretty Thin
Result: Useful

Sense of Task:  A Little Uneven: Although you are evaluating the factors as tool and not just applying them, clear from red passage that you are only thinking about this dispute and not treasure cases generally. 

Substantive Arguments:  Not Much Here.  Might at least indicate which other factors might be helpful.  Might try to address major weakness with time & pursuit (what do you do with really well-marked very old treasure).  I think skillful litigator argument is a bit of a cop out.  Everything’s better with a good lawyer on it, but does that make the factors in Q really appropriate as a choice of decision rule. 

B.  Factors More Unuseful

QUESTION 5: Submission: Team: DRS:  On balance, the animals factors are not useful because the application of the factors to cases is so difficult that their application creates uncertainty. 

(A) Because animals have a limited life span, the courts have made it very clear that time deserves significant consideration when applying most of the escaping animals factors. It is so unclear how to translate the time element from people and animals to governments and treasure because living things have finite lives while treasure and presumably governments do not. For example, application of pursuit may be a very useful tool because it encourages owners to find their possessions swiftly and discourages abandonment; however, the time constraints used to determine if an owner has abandon their property are difficult to translate. The escape cases shed no light on how long an owner has to pursue, abandon, or locate property with an infinite life span. This creates great uncertainty when many of the factors like immediate pursuit, location a short time after escape, and rewarding efficient labor because immediate, short time, and efficiency vary based on the length of time the property is useful. Because there is such a high level of uncertainty surrounding the application of time, even moderately useful factors become difficult to apply. 

(B) Also, the public reaction to the application of escape cases to treasure may be very unfavorable because treasure has great cultural significance and property rights to animals do not have such vast cultural relevance. If the escape cases are applied here, the treasure will likely go to the treasure hunters and there could be a significant amount of outrage surrounding shifting property rights of cultural items without balancing each party’s cultural interests. Therefore, due to the uncertainty created and the potentially negative public reaction that would follow from applying the escape cases, the escape tools are not very useful. 

QUESTION 5: Comments: Team: DRS: Quite Solid Overall (Best 3B5)

Result: ACs Not Useful. 

Sense of Task:  Good. 

Substantive Arguments:  Generally Solid.    Some good ideas, but there’s an unrecognized tension between your arguments.  If ACs are as uncertain as you claim in (A) and markings are important as you claim in #2, why are you so sure in (B) that finders are likely to win?
(A)  Generally good job elaborating on #1 and extending to other factors. Would be helpful to address my concern in comments to #1 about whether you couldn’t just broaden the time frame but use the same ideas as must be true in ACs (e.g., whaling cases likely to turn over to finders pretty fast b/c such a short time before carcasses sink).

(B) Although not really based in or addressing earlier arguments, good idea here.  Might address whether we could take care of the concern with a combination of protecting value (from Albers), marking, and perhaps treating cultural heritage as an industry.

QUESTION 5: Submission: Team: FJRS:  Overall, the escaping animals cases are not very helpful when determining the outcome of sunken treasure disputes.  Although “rewarding labor” and “marking” are easy to apply to a certain extent, their application would result in contradicting conclusions for treasure disputes.  Furthermore, the applicability of “rewarding labor” and “marking” is overwhelmed by the difficulty in applying the remaining escaped animals factors.  Because only two factors are useful, the escaped animals cases as a whole should not be applied here. 
Escaping animals cases aim to protect industry and reward labor and investment.  For sunken treasure disputes, the extensive labor and investment involved should be rewarded.  Although this factor is fairly strong, the escaped animal cases place too much emphasis on the circumstances present from the time the property “escapes” to the time the property is “found.”  
Escaping animals cases do not reward a slimy finder who claims an animal when it is clear, under the circumstances, that another has not yet been divested entirely of property rights.  However, for sunken treasure disputes, time/distance and natural liberty have little relevance given the man-made, inanimate, and semi-permanent nature of treasure on the sea floor.  Even the application of the broadest definition of natural liberty would be mistakenly applied because it is too difficult to define what it means for treasure to be free and wild.  As soon as the Santa Barbara sank, the treasure could not move, did not change, did not lose value, etc.  For this reason, a majority of the escaped animal issues are irrelevant and should not be applied because it would grossly overlook the nature of the property. 
QUESTION 5: Comments: Team: FJRS: Pretty Good

Result: ACs Not Useful

Sense of Task:  Good. 

Substantive Arguments:  Pretty Good Overall.  Some repetition of earlier points.  What I see as new: 

· Although “rewarding labor” and “marking” are easy to apply to a certain extent, their application would result in contradicting conclusions for treasure disputes.  Nice argument; could be explained a bit more.
· the escaped animal cases place too much emphasis on the circumstances present from the time the property “escapes” to the time the property is “found.”  Reasonable idea, but needs a clearer explanation, because more than distance and NL involved.
· only two factors are useful: Pretty conclusory. Even conceding that NL and distance can’t work, surely possible to use versions of time (more time that passes, weaker OO’s claim becomes) and abandonment/pursuit (less OO does to try to recover treasure, weaker OO’s claim becomes).  Seems to me, could use these factors as a way to sort out any tension between labor & marking. More recent the sinking and more that OO has done to start a recovery process, less we need finder’s labor.  More time that has passed and less OO has done, less we care that it’s clearly marked.
C. Split Decision 
QUESTION 5: Submission: Team: CGW:  

(A) On balance, two of the three agree that most of the factors from the escaped animals cases are not as useful in resolving disputes about the recovery of sunken treasure; however, the factors that are useful in resolving disputes are of greater magnitude than those that are not useful. We find that the less useful factors simply do not apply to the topic of dispute. Taming, return to natural liberty, distance, and rewarding and protecting investment, labor, and industry simply do not apply to sunken treasure. On the other hand, abandonment, marking/finder’s knowledge, and time, although a minority of the factors, are extra useful in resolving this type of dispute. Therefore, we agree that using factors from the escaping animals cases to resolve disputes about sunken treasure is beneficial. 
(B) The other student believes all of the factors could be relevant and useful to resolve disputes of recovered sunken treasure: 
(B1) I see distinctions without differences between the applications of two escaping animal case factors to recovery of sunken treasure cases; taming and natural liberty may be helpful in sunken treasure cases, depending on the facts. For example, if the treasure were swept away by the current or tide, the treasure is then subject to the movements of the ocean, not in the power and control of the original owner. If the treasure were bolted to the sunken ship, effectively rendering it immobile, has the original owner not prohibited the treasure from assuming its “natural inclination” and perhaps even “tamed it” (maintained full control over its location)? 

(B2) Additionally, if the sunken treasure were located in a lagoon, cove, lake, bay, or any other much smaller body of water located near land, distance would be a highly relevant factor; since it is likely easier for the original owner to locate lost treasure in a smaller body of water versus the open sea, if the owner does not seek the sunken treasure in such a case, the treasure is more likely abandoned. 

(B3) Finally, while there appears to be no custom (which seems suspicious given the very small community of sunken treasure hunters), seeking sunken treasure can be a highly valuable endeavor, both culturally and monetarily. For example, if the treasure recovered were a proud symbol of a nation, protecting the original owner’s property rights would most likely be preferred. Therefore, I believe the relevance and strength of each factor will fluctuate on a case-by-case basis.
QUESTION 5: Comments: Team: CGW: Generally Solid (Best Split 3B5)
Result: ACs Useful (but 2-1 not all factors)

Sense of Task:  Good. 

Substantive Arguments:  

(A) Pretty thin. 

· No defense of greater magnitude or extra useful.  No attempt to explain what to do when, as in hypo, long time but very good marks. 

· Conclusory on distance & NL.  No attempt to respond to arguments in (B1) & (B2) on these factors.  

(B) Solid work.  Good responding to points from other side. Might try to address whether, even if all factors seem relevant, the very uncertain balancing that results from using all of them is a good idea.

(B1) Reasonable ideas re these factors.  See also Comments memo (on NL) and my comments above on taming.

(B2) Solid idea, although distance in ACs about how far from point of escape, rather than from present location of OO.  Could also use it with depth for reasons you give.

(B3) Good idea re value.  Might be clearer whether this is a response to labor argument in #4 or a separate point.   

QUESTION 5: Submission: Team: IPRS:  Three members of the group believe that the escaping animals cases are not a reasonably useful set of tools because treasure and animals represent (1) two irreconcilable forms of property. Treasure not only (2) remains valuable for longer, but also (3a) has a historical and cultural value. Though markings/finder’s knowledge and rewarding labor are somewhat useful, it is (3b) difficult for these factors to overcome the value an artifact has to a culture, people, or nation. Spain may get property rights in the treasure even if their labor was immoral or inefficient simply because the treasure has a higher cultural value to Spain than to Arango. Also, (4) the escaping animals cases typically deal with individuals whereas the current case deals with an individual and a nation, which is a collective entity. Lastly, (5a) it may be difficult to measure and compare Spain’s several-decade-old labor with Arango’s current, technology-assisted labor. 


The other student believes that the escaping animals cases are useful because the principles found therein are helpful outside their original contexts. One does not necessarily need to know the facts of the animal cases in order to invoke the concept of notice and finder’s knowledge or (5b) compare each party’s labor. Moreover, (3c) treasure’s cultural and historical value can be successfully compared with the emotional value associated with animals. 
QUESTION 5: Comments: Team: IPRS: Pretty Good

Result: ACs Not Useful 2 votes to 1

Sense of Task:  Pretty Solid.  Could be clearer that references to Spain/Arango are examples of larger Q of treasure cases. 

Substantive Arguments:   Majority is pretty solid:  some good ideas but needs to defend/explain better.  Dissent considerably weaker; affirmative points very general and needs to directly address concerns of arguments #3 and #4 and of majority. Key points in blue above:

· (1) really just rhetoric.  Explain why ACs don’t work/fit. 
· (2) plausible concern, but need to explain why it’s serious enough to matter.  ACs used for oil & gas, which will last longer than some forms of treasure and for dead whales (almost anything retains value longer) 
· (3a) historic & cultural value is an important difference, but again need to do a better job addressing significance.
· (3b) Not clear what you think will occur.  If ACs don’t address hist/cult value, why would they outweight other factors.  If you think ACs would address, need yo explain how & why would overcome everything else (and why that would be bad).
· (3c) OTOH, need to explain why the [small] weight given to emotional bond in Manning would be a good way to handle this important concern
· (4) interesting idea, but no explanation of why it matters.  Whaling ships owned by multiple parties.  D in Albers was a corporation.
· (5a)/(5b):  Difficulty comparing is a good point to help rebut #2.  As I note in the comments to #2, ACs don’t in fact provide a mechanism for comparing labor. 
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