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A.  COURSE OUTLINE 
Chapter One:  An Important Stick in the Bundle

The Right to Exclude and Some Exceptions 

Chapter Two:  Leased But Not Last  
Selected Issues in Landlord/Tenant Law 
Chapter Three:  The Shadow of the Past  

Estates and Future Interests 
Chapter Four:  Property Rights & The Statute of Limitations  

The Adverse Possession Doctrine 

Chapter Five:  Bearing Other People’s Crosses  

Easements Express & Implied 

B.  INFORMATION ABOUT THE COURSE

1. Overview: Welcome to Property.  Although many people would tell you that Property is the most difficult course in the traditional first-year curriculum, I will attempt to convince you that it is the most interesting.  The course examines many of the fundamental building blocks of our society and, more than any other required subject, demonstrates how much the legal system affects most people's day to day lives.   
In the first semester of law school, you necessarily spend a lot of time simply becoming acquainted with a lawyer’s basic tools:  legal authorities, methods of legal argumentation, and a lot of vocabulary.  This semester, you should be ready to focus more on becoming competent at your chosen profession: practicing skills you’ve already tried and learning some new ones.  Lawyering will be a heavy focus in this course, especially working through the review problems described in more detail below.
A Property course serves as an introduction to a wide range of topics and practice areas, many of which merit entire upper level courses themselves.  It is quite difficult to decide which topics to include and, indeed, a survey of Property syllabi that I participated in revealed that there was not a single topic that was taught in every Property course.  Especially in a four-unit course (some law schools allocate five or six units), we can’t cover everything.  Consistent with the lawyering focus of the course, I have selected topics that work especially well to further key legal skills.  For example, adverse possession (Chapter Four) will give you practice working with a cause of action made up of multiple distinct elements and landlord-tenant law (Chapter Two) will give you an opportunity to work with a detailed modern statute.

A common complaint about Property is that the various topics we discuss seem unrelated. At times, you may become frustrated because you cannot see a whole developing out of the parts. One major theme of the course that may help, is that Americans generally hold a cultural belief that what “property” means is that you get to do whatever you want with what is yours.  Whether or not this would be a good idea, this belief is patently not true in the American legal system. We will explore what the limits are, whether they make sense, and whether we can start to identify some coherent ideas about when the state can appropriately limit property rights.


Other typical law school questions will recur during the course.  What do normal people expect to happen in particular situations?  Should we honor those expectations?  Should we allow people to choose what they want to do with their property or should we try to require them to do what is best for the greatest number of people?  If the latter, how do we determine what that is?  Should we allow the wishes of dead people to govern how we can use the property they used to own?  Regularly thinking about these questions may help you see connections between the topics in the course. 


In any event, American Property law is not a coherent interrelated system like Newtonian physics.  The various rules and methods of analysis developed individually against different historical and political backgrounds and do not fit together neatly. Thus, if the course doesn’t seem to gel, don't despair.  Property in fact covers the most diverse cross-section of material of any required course in the curriculum and you may find it helpful to think of it primarily as a survey course.

2. Course Administration:  
a. Course Materials & Other Documents:  You will need to buy, and should bring to every class, the assigned casebook:  Paul Goldstein & Barton H. Thompson, Jr., Property Law:  Ownership, Use and Conservation (Second Edition).  Because casebooks are expensive and I am not assigning significant chunks of the book, you might consider a joint purchase with another student, then taking turns working off photocopies of assigned material.  If you do this, make sure to bring the copies to class when it is not your turn to have the book.  You also will need to purchase the supplement we will use for Chapter Three:  Linda H. Edwards, Estates in Land & Future Interests (Fifth Edition), and bring it to class when we cover the relevant material.  If you try to get by with used copies of earlier editions of either book, you will have to figure out on your own how to translate the assignments from the current versions and get access to any newly added readings or problems.
As you are reading this document, you’ve already accessed the online course page, which will serve as my primary way of communicating with you outside of class and of supplying you with necessary and helpful material. In case you lose track of the web address, I am providing it again here:

http://faculty.law.miami.edu/mfajer/PropertyASpring2020CoursePage.htm
During the semester, I will post on the course page Supplemental Course Materials, the Syllabus and Assignment Sheets, old exams and best student answers, and useful questions from student e-mails, etc. In addition, whenever I use power point slides, I will post them on the course page after we have gone through them in class.

Why Don’t You Post Your Slides Before Class?
The “Syllabus” is the table of contents for the course; the portion covering the beginning of Chapter One is posted.  I will post reading assignments specific to each class on the course page and update regularly in plenty of time for you to get your work done.. The cumulative “Assignment Sheet” lets you know what we actually covered in each class and will be posted at the end of the first week and updated regularly.  For each chapter, I’ll post Supplemental Course Materials which are required reading for the course.  I strongly suggest that you make hard copies of the Supplement as I make them available, place them in a binder or notebook, and bring them to each class.  

For each chapter, I will post an “Information Memo” that will include clarifications of class discussions, comments/suggested answers for problems and questions we don’t fully cover in class, and an outline of the key concepts and authorities for that chapter.  Shortly after we cover authorities and problems in class, I will post related material into the relevant Information Memo, updating them periodically until they are complete.  These Memos also are required reading.
Hornbooks, commercial outlines, etc. are not recommended as primary sources of information.  If you use them, remember that they tend to give the author’s particular (and often simplistic) version of the law and to focus insufficiently on developing arguments and methods of analysis.  Also remember that you will receive credit on the exam only for cases and issues covered in class or in the assigned course materials.  

You may well discover a market in supplemental materials (briefs, notes, outlines, etc.) prepared by prior years’ Property students.  I strongly suggest you do not heavily rely on them.  For one thing, I switch my coverage and emphasis from year to year, so the old materials may not be particularly helpful to understand what is happening in our current class.  More significantly, an important part of learning, particularly in a first-year course, is working through things yourself, in a way that makes sense to you.  Relying on someone else’s perceptions or analysis deprives you of a chance to hone your own skills and may not be very helpful if your thought processes differ.  If you’re having trouble understanding things on your own, I think you’d be much better off to talk to me or to your current classmates than to rely on materials from prior years that are of uncertain quality and relevance.
b. Class Meetings:  I like to have a break in any class longer than an hour because, for many people, seventy-five or eighty minutes is challenging for attention spans and/or bladders.  The break tends to limit the number of students who have to exit mid-class and to revive students’ energy and focus for the last part of the class.  We will break for ten minutes at about 8:35 each class.  To partly make-up this time, we will begin class at 7:55 a.m. starting on Friday, January 17,
7:55 am? Really??
c.  Office Hours & Other Out-of-Class Interactions:  My regular office hours from now until Spring Break will be:

Tuesday 9:45-11:00 a.m.

Thursday 2:15-3:45 p.m.

I will add additional regular hours after Spring Break, probably on Wednesday mornings.  I don’t take appointments for regular office hours, but see students on a first-come, first-served basis.  
To see me at other times, you can set up appointments to with me in person or by e-mail. My assistant does not keep my calendar, so you only can schedule appointments with me directly. I am teaching an upper level class until 11 am on Mondays and Wednesdays until Spring Break. At any other times, you also should feel free to stop by my office (Law Library Room G368) without an appointment.  If I’m available, I’ll be happy to talk to you; otherwise we can make an appointment for a later time. 
If you have questions about the course or about law school generally, e-mail is a good way to communicate <mfajer@law.miami.edu>.  I check my messages regularly during the work week, and I am likely to respond fairly quickly once I get the message.  If I think it is worth sharing with the class, I may copy your question and my answer and circulate them to everyone, of course deleting your name and other references to you. 
e.  Lunches with Students:  Beginning on Friday, January 24, I will have lunch with students in groups of up to seven on selected Tuesdays, Thursdays, and Fridays.  I intend these lunches simply to be an informal opportunity for you to ask whatever questions are on your mind that week and for me to get to know you better.  During the second and third class meetings, I will pass around a sign-up sheet so you can schedule a lunch at your convenience.  I then will post the schedule on the course page and provide reminders in class.  On your scheduled day, you can purchase lunch or eat a lunch you’ve brought along.  If at the last minute, you cannot attend, please let my assistant or someone else in the group know so the group is not held up waiting for you. 
3.  Operation of the Class:  
a. Courtesy:  As a courtesy to me and your fellow students, please be in your seats and ready to start when the class is scheduled to begin and again at the end of the break. If you arrive after I start or restart class, enter and seat yourself quietly.  If your seat is more than two seats from an aisle, don’t crawl over people to reach it; instead take one of the seats designated for that purpose along the aisle furthest from my podium. Similarly, if you know you’ll have to leave early on a particular day, sit in one of those designated aisle seats so you don’t disrupt others as you go.  

Most of you greatly resent rustling, whisperings, tappings, and slurpings while you are trying to take notes or to respond when called on. Therefore, to the extent humanly possible, please do not whisper, tap, rustle or slurp in class.  Similarly, when we approach the end of the class period, don’t start to pack up your things until I’ve clearly indicated I’m done.  I will get noticeably annoyed if students make noise while I am teaching, particularly when another student is trying to address the class.  There is a time-honored method of communication during class that does not annoy others nearly as much:  pass notes!  

As you know, the proliferation of electronic devices has created high tech versions of discourtesy that you should avoid.  Before coming to class, turn off the sound on phones and laptops. When using your laptop in class, only bring up onto the screen your notes, the course materials, or programs that consist entirely of text.  Do not open computer games, movies, or other internet sites containing pictures or video, all of which can significantly distract the students sitting behind you.  If you are caught violating the rule, I will give you a choice of taking a small penalty (to be subtracted from the points you receive toward your final grade) or doing without the laptop for a few classes.  Repeated offenses will result in greater penalties.

b. Attendance:  Beginning with the second class meeting, I will pass around attendance sheets each class (the seating chart will act as an attendance sheet for the first class).  You are allowed five absences over the course of the semester and, barring significant medical or family problems that require you to miss multiple classes, I will not distinguish between “excused” and “unexcused” absences.  If you have more than five absences, I will deduct points from your total score in the course, which might result in a lower grade.  I will increase the penalty the more classes you miss. For purposes of this policy:

· Being late will count as one-third of an absence and is defined as arriving after the attendance sheet has passed your seat.  If you do arrive late, please make sure you check in with me at the break or after class to ensure you get charged with lateness rather than a full absence.

· Failing to return after break or not arriving until break count as one-half an absence.
Note that you cannot earn bonus points toward your grade for perfect or near-perfect attendance.  Your “reward” for better attendance is greater understanding of the material than the slides or a friend’s notes are likely to provide.
Why Do You Have an Attendance Requirement?
c.  The Panel System & Class Assignments:  To facilitate high quality class participation, I employ a panel system.  I will feel free to call on anyone for assigned material during the first three classes. For the fourth and fifth classes, you will be divided up alphabetically for parts of the assignment.  After that, I will divide the class into six roughly equal panels (named for National Parks).  I then will divide up the material we read so that one particular panel will be “on call” and have primary responsibility for most assignments. Of course, anyone is free to volunteer to participate whether or not they are on call.  However, I will start the discussion of assigned material by calling on people from the responsible panel. During the third class meeting, I will ask you to turn in a list of people you’d like to study with (if any) so I can put you on the same panel.  This will facilitate your preparing together when you are on call.  
How Much Do I Have to Work With the Other Students on My Panel?
Students on a panel are responsible for particular material, not for a particular class hour; I will feel free to pick up an unfinished discussion about their material with panel members the next day or to ask you in later classes about material you prepared earlier.  Also, note that a few assignments will be listed as “ALL” on the assignment sheets, meaning all students are on call for them.

When you are on call, I will expect you to be prepared to discuss your assigned material carefully and will deduct points from your final grade if you are unprepared more than once.  Being “prepared” includes organizing your notes and briefs so that they are readily accessible in class.  If I ask you to respond specifically to assigned Discussion Questions or Review Problems (explained more fully below), you should be ready to do so right away.  Please don’t keep the class waiting while you fumble through your notes or scroll through several screens on your laptop.  
The panel system has several advantages.  From your perspective, knowing in advance when you are likely to be called on can help you make decisions about allocating your time.  You can spend more time preparing for the material for which you are responsible and, as part of this more intensive preparation, take the opportunity to review earlier material.  In addition, you can do this preparation with study partners you have chosen.  From my perspective, this extra preparation helps ensure that the students I call on are ready.  In addition, my experience is that panel members I don’t call on often volunteer because they have thought through the material carefully. 

How Well Do I Need to Prepare Material When I Am Not On Call?
Of course, I am well aware that life does not always permit you to be as prepared as you’d like.  If you are unprepared, come to class anyway. Generally, you will get even more lost if you miss class discussion. If I call on you and you have not done the reading, please say so.  I then may give you questions that don’t specifically refer to the material or skip your turn until the next time your panel is on call.  In any event, I will treat unexcused absences when you are on call as the equivalent of being unprepared when called on, so you gain no advantage by failing to appear.  If you do have to miss class on a day you are on call, e-mail me to briefly explain what happened so I don’t treat you as AWOL.
4.  Preparing for Class

a.  Reading & Preparing Cases: Reading cases is an important skill and, most second semester students need additional practice to do it well.  I will not ask you to turn in or recite formal case briefs, but I encourage you (at a minimum) to roughly and informally brief the cases, at least until you get a good sense of what I’m looking for in class. I will expect those of you on call for a particular case to be able to tell the class (without fumbling through your notes) the important facts, the holding, and the primary rationales. In addition, I would like to emphasize a few points that will help you get the most out of the class. 

First, read the assigned material more than once, especially when you are on call. Even when you are very experienced, reading a case several times greatly improves your comprehension. I suggest that you first read through the case quickly to get a sense of the “plot:” the parties, the major issues, and the result.  Next, look at the Discussion Questions that follow the case (described more below) to get a sense of what I think is important.  Then reread the case more carefully to get a better sense of the details, particularly focusing on the court's reasoning.  Finally, look at any assigned Notes in the textbook.  Please take these seriously; I only assign those Notes that I think are valuable. 

Second, Property, especially the material in Chapter Three, incorporates a significant (and occasionally overwhelming) new vocabulary, The vocabulary problem is one you know how to solve:  look up the definitions of words you don't know!  Simple enough, but, as you are well aware by now, it is all too easy to try guess the meaning of a word from context, skim the sentence that contains it, and then not have the foggiest idea what it means, especially if the word looks a little like something you've seen before.
  
Looking up words is not without cost: it is time-consuming and the definitions (particularly in Black's) may not be as clear as you'd wish and may contain other words you don't know. Despite these drawbacks, looking up new words will pay off greatly by increasing your comprehension and decreasing your frustration. After all, a major part of the course consists of applying familiar legal analysis techniques to new vocabulary.  If you are on call for particular material, I will expect you to have tried to figure out any unfamiliar words.
In addition, we will work with a number of ordinary words that have a specialized technical meaning in the context we use them.  If the ordinary meaning seems odd in context, try looking up the word in a legal dictionary to see if you can find a relevant technical meaning.  I generally will explain the technical meanings of words in class as they become relevant.  Once I do so, you will be responsible for incorporating these definitions into your preparation.

Third, as second semester students, I expect you to try to critique each decision we read. Challenge the court's holding and reasoning, both on their own terms and in terms of considerations not addressed by the court.  You also should think about how well the legal system handles the human conflict underlying the case and whether there are alternative ways to address the conflict that the court fails to consider. 

Fourth, don’t rely on stale preparation. Even if you prepare carefully the night before class, if you are on call, I strongly suggest that you make time to review your notes immediately before class so you refresh your memory about the material we are discussing. Similarly, if we are in the middle of discussing a case when class ends, it will be much easier to pick up where we left off if you review both the case and your notes of the earlier discussion right before the next class meeting.  To facilitate this, after each class, I’ll list on the course page the material we will carry over to the next class.
Finally, try to make time to revise your notes on each case shortly after we finish discussing it. This allows you to correct any misapprehensions you had based on your initial reading and record what you learned from class discussion more thoroughly. If you don’t do this, when you are outlining or otherwise pulling the material together, you may not remember the places where your initial analysis was incorrect or incomplete, and so rely on it inappropriately.
b.  Statutes:  Much of your first semester was focused on learning the difficult fundamental skills involved in reading and using cases.  However, many important contemporary practice areas (e.g., Environmental, Anti-Discrimination, Bankruptcy, Immigration, Securities) primarily involve work with complex statutes.  The UCC, which is probably the statute you’ve worked with the most, is (believe it or not) unusually clear and well thought out and has spawned very extensive commentary.  Most statutes are less well-constructed and have little scholarly explanation to help you figure them out.  
To help you further develop the relevant skills, we will work with several statutes in depth, some of which will be tested on the final exam.  In particular, we will examine the federal Fair Housing Act, Florida statutes addressing migrant worker housing and residential leases, as well as statutes from several states addressing adverse possession.  When you are on call for statutory material, I will expect you to have identified the relevant statutory language and worked through it carefully.  For the final exam, I will provide any relevant statutes, so you don’t need to memorize the language.  However, you will need to recognize statutes we’ve worked with and understand how they operate.
c.  Discussion Questions (DQs):  For each case and other major assigned readings, the Supplemental Materials include one or more DQs. Addressing these will constitute the bulk of our class discussion that is not taken up simply determining what the cases say.  The posted class assignments will let you know (roughly) which DQs we will address in each class session and when I’d like you to treat some of the questions in the Notes in the casebook as DQs.  I expect you to take DQs seriously--both mine and the ones I identify in the book—in at least two ways.  

First, reading through the DQs as you prepare material will give all of hou you some ideas about what I think the important issues are.   As noted above, I suggest you skim the DQs after your first reading of the case to help you reread it more intelligently.  


Second, I expect you to try to answer DQs you are assigned thoroughly before the class in which we discuss them.  If I ask you to make a list, really make the list.  If I ask for arguments about a particular topic, try to formulate arguments from at least two different perspectives. That said, I do not want you to respond in class by reading aloud a long carefully drafted paragraph.  Instead, I am looking for students on the assigned panel to be able to intelligently discuss the issues raised by the DQs. Thus, you may find it helpful to have easily accessible notes in outline or bullet point form.   
In the end, 
d. Review Problems:  The Supplementary Course Materials will include one or more Review Problems for each major topic we cover. Most of these will be part or all of past exam questions. For problems in the form of a legal dispute, try to identify the best arguments for each party involved and then try to make one or more arguments about whose position is stronger (and why). You can usefully use these problems to review a topic when we first complete it and/or when you are outlining/preparing for the final. Working through some review problems with a group of your classmates is an excellent way to study for the course.  


After we complete a chapter (or a significant subchapter), we will work through one or more Review Problems for at least 25-30 minutes each. Depending on the form of the problem, I might assign two panels (each to make arguments for one party to the dispute or to address different key issues) or I might assign a single panel to address the whole problem.  During class, we will not have time to hear from everyone on each assigned panel or to cover all of the relevant analysis. However, afterwards I will provide a thorough write-up of the problem in the relevant Information Memo, including (where available) the best student answers if the problem is an old exam question. Thus, even if you are not on a panel assigned to the problem, you can chart your progress by working through the problem in advance and then comparing your answers with my analysis and that of past and current Property students.  Working through these problems thoroughly without a time limit will familiarize you with how I construct exam questions and should greatly improve your ability to handle problems under the time constraints of a real test. 
5.  Evaluation: Test on Chapter Three, Final Exam & Class Participation: The evaluative components of the course are described in detail below.  Their relative weight is based on 72 points available in the course:  the test on Chapter Three is worth 12 points, the final exam is worth 60 points. and I give additional credit for helpful class participation.  
a.  Test on Chapter Three:  About a week after the end of spring break (I will let you know as soon as the date is finalized), probably during the regular class meeting time, you will have a closed book exam consisting of multiple choice questions on the material in Chapter Three.  I will attach a copy of the relevant portion of the syllabus to the exam to remind you of topic headings and case names.  I will provide you sample questions and answers after we have started Chapter Three.
b. Final Exam:  Your exam will be a four-hour closed book test.  It will cover all the material in the course except for Chapter Three.  I will attach a copy of the relevant portions of the syllabus to the exam to remind you of topic headings and case names.  I will include any necessary statutory language.  You will be given four questions, of which you must write three.  You will have one hour to read the exam, choose which questions to write, and make notes or outlines of your answers.   You then will have three hours to actually write the exam.  The four types of exam questions are:

Lawyering Question (Q1):  I will give you a short description of facts provided by a client.  You must describe the legal and factual research you would need to do to advise the client adequately.

Short Problems (Q2):  I will give you four short problems, of which you must answer three.  Each problem will be tightly focused on applying a particular case or rule to a short set of facts.  One of the problems will require you to apply a particular statutory provision.  Most Review Problems originated as part of Q2.

Opinion-Dissent (Q3):  You will write drafts of the analysis sections of a majority opinion and of a shorter dissent addressing a particular narrow legal question for a state Supreme Court.

Issue-Spotter (Q4):  A traditional law school exam question where you identify and analyze the legal issues raised by a long (usually convoluted) fact pattern.  This question will, in part, require you to work with one or more statutory provisions.
Early in the semester, I will introduce each type of question in more detail and post several complete recent exams.  As the semester progresses, I will post a large number of sample exam questions and answers of each type and discuss in detail how I'd like you to handle them.  

To help you both with your lawyering skills and exam technique, I will allow you each to submit answers to two old exam questions that you write under exam conditions.  I will then provide feedback on your submissions either in a meeting or in writing.  In a few weeks, I’ll provide you with detailed instructions on how to do these submissions.

c.  Class Participation:  I will add some points towards some students’ final grades for quality class participation—participation that demonstrates both thought and familiarity with the assigned material and that I consider above average for your particular class.  Stronger participation earns more points and increases the likelihood that the bonus will improve your final grade.

Why Reward Class Participation?  

For the purpose of assessing your participation, I consider only comments made during class.  Conversations with me outside of class should improve your understanding and may improve my opinion of you, but won’t lead me to raise your grade.  Similarly, regular attendance is a separate requirement and is not a positive component of the participation grade.  However, as noted above, I will deduct points from the scores of students who violate the attendance policy or who repeatedly are unprepared or absent without excuse when on-call.
6.  Conclusion:  During the course of the term, I will try to convey to you my sense of how fascinating and weird our Property system is, while giving you some practice doing basic legal analysis and giving you some sense of the work lawyers do in this area.  I hope to make this class a stimulating and enjoyable experience for all of us and I look forward to getting to know each of you well as the term progresses.
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Stage Manager:  A Funny Thing Happened On the Way To The Forum; Jesus Christ Superstar; The Mousetrap; The Recruiting Officer; The Silver Tassie

Actor: Malcolm (Macbeth); Toby Belch (Twelfth Night); Senex (A Funny Thing Happened on the Way to the Forum); Silver/Officer (Defining Code Red)


Critic: Stanford Daily (1982-1985)

HONORS AND AWARDS

University Faculty Senate Outstanding Teaching Award (2*004)


Hausler Golden Apple Award (Teaching/Service to Students) (1991, 2002, 2013) 

Outstanding Advocate Award, Gay and Lesbian Lawyers Ass’n of South Florida (1995)
D.  OUT AT FIRST
Res Ipsa Loquitur (Univ. of Miami School of Law Student Newspaper)(Sept. 1988)


My name is Marc Fajer.  As many of you know by now, I am a new member of the law school faculty, teaching Property and Antitrust this year.  My avocation (and first love) is theater.  I have directed more than a dozen plays and currently am reviewing local productions for the Miami Review.  I like to ride my bike, cook, play bridge and Scrabble and am a fanatical Red Sox fan.  I also happen to be gay.


My experience as a law student was that new faculty members rather quickly acquire a reputation that tends to stick.  The rumor mill churns out tags like, “he’s a nice guy, but bo-ring,”  “her class is a lot of fun,” or “he’s real hard to understand,” and the tags stick like leeches, sometimes never falling off at all and dooming professors to face small or hostile groups of students for the rest of their careers.  


When deciding to write this piece I had to take this labeling process into account.  After all, “coming out,” that is, revealing your homosexuality to other people, is always a risky and uncomfortable process.  It is not made easier by the knowledge that I will probably be labeled “gay” (or other pleasant colloquial alternatives) to the exclusion of any other tags relating to my wit, charm, or teaching ability.  On balance, however, I think the benefits of coming out and explaining why I’m doing so outweigh the leeches.  


Gay men and lesbians are different from members of many other minority groups in that (to some extent) we can choose whether or not others are aware of our minority status.  Often this works to our advantage.  I have watched black people experience the pain of walking down the street or sitting on the Metro (or its equivalent in other cities) and seeing expressions of dislike or discomfort appear on the white faces around them.  I don’t have to go through that.  As a male, I also am free from the kind of patronizing sexism women have to deal with every day from male strangers on the street, in stores, in the workplace.  Anonymity can be comforting; it avoids confrontation.


Anonymity also has disadvantages.  If you choose not to come out, you may live in constant fear that someone indiscreet will find out and create the very confrontations you seek to avoid.  You may have a sense of being untrue to yourself.  You cannot simply say, “This is who I am and this is what I believe in.”  You have to wonder if people would treat you the same way if you were out.  I have often, when attending some fancy function as a law student or a lawyer, had the unsettling thought that “they wouldn’t have let me in if they knew I was gay.”  Perhaps the worst thing is listening to someone tell an awful discriminatory joke and being afraid to say anything about it for fear people will know you are gay.  


Another important disadvantage of anonymity is that it makes finding other gay men and lesbians difficult.  Aside from the obvious hindrance to a satisfying social life, the anonymity cuts down on simple communication.  As I repeatedly tell the first year students in my class, realizing that others share what you are going through makes it much easier to cope with.  It has been estimated that about 10% of the population is homosexual; literally millions of these people walk around without ever receiving the simple comfort of hearing someone else say “I know just how you feel; I went through that, too.”


A third disadvantage of the anonymity is that it makes it difficult for people to be aware that homosexuals exist all around them all the time.  The 10% of the population is remarkable for its invisibility.  American society is almost completely without gay public figures; there are a couple of congressmen, a couple of female athletes and, sadly, a growing list of dead or dying celebrities.  Heterosexuals are left without awareness that anyone is gay and homosexuals are left utterly without role models.


And so I choose to be out, not just to my friends, but to all of you.  Because I was out on my resume (I listed the fact that I had been president of the Gay & Lesbian Law Student Association in law school), when I was hired here, I knew at least that I would not have to hide anything or worry about what would happen if my colleagues were to learn that I was gay.  Because I am coming out to the rest of the law school, I never have to be concerned about  what will happen if you find out.  You know.


For those of you in the law school community who are gay or lesbian, I am here to listen and give advice.  I have made tough decisions about when and how to be out and have discussed the questions with many other lawyers and law students.  I am also here, I suppose, as an example of someone who is succeeding (to some extent anyway) while being out.  I hope those of you who are not out will not be afraid to come talk to me.  A steady stream of eccentric people of all sexual orientations cross my threshold; you won’t be giving yourself away.


I am aware that many of you in the law school community who are not gay and lesbian have not had a lot of exposure to gay people who are out.  I am more than happy to answer questions--even those that seem a little silly to you.  I have played information manual for lots of my straight friends and I don’t mind.  And of course I am anxious to talk about Property, Antitrust and the Red Sox with anyone.


I have been exceptionally blessed in my life so far.  My family and friends have given their support and love to me through all the time I’ve been out.  I don’t expect that sort of support to come to me here as a matter of course; I have to earn it.  I want very much to be good at what I do, and will be at the plate swinging as hard as I can.  Don’t call me out at first just because I’ve chosen, first, to be “out.” 

E.  FAQs
· Why Don’t You Post Your Slides Before Class? 
I know that in many undergraduate classes, professors post slides in advance.  Students can then upload them and take notes directly on the slides.  However, I often use slides not merely to provide information, but also to integrate with a discussion.  For example, sometimes I will want the class to work through a Discussion Question at some length.  Afterwards, I may show a slide that lists some of the most important points I wanted you to touch on.  However, giving you that slide in advance would discourage you from thinking through the relevant issues yourself.  It also would make it harder for me to update the slide to recognize good student contributions before posting.
· 7:55 am? Really??
The complex scheduling for our very busy law school requires that we offer some classes before 9:00 a.m.  I usually get this time slot because, unlike most of my colleagues, I prefer to teach early in the morning.  For one thing, as you will discover, I like getting into a classroom well in advance to set up, play music, and be available for student questions.  In later time slots, I can’t go into the room until the prior class is done.  Secondly, the early morning slot is the only one in which students predictably are more awake when we finish than when we start.  As a result, if I put a lot of energy into the room in the first fifteen minutes, the rest of the class tends not to drag.  Thirdly, I think students tend to be more productive when your work day starts earlier, even those of you who are not “morning persons.”

Because I include breaks in 80-minute classes, to have the classroom time we need without cutting into the time needed for the next class to set up, I have regularly started my 8:00 am classes at 7:55.  Prior students generally say that the benefits of the break greatly outweigh losing five minutes in bed in the morning.

· Why Do You Have an Attendance Requirement? 
Students who ask about this usually believe that an attendance requirement is inappropriate (or even demeaning) for adults attending graduate school.  I have some sympathy for that position, but over the course of 25+ years of teaching 1Ls, I’ve come to believe the attendance requirement is helpful.
Most importantly, your participation in class discussion is a required and significant part of the course.  If you aren’t there, you aren’t fully doing your job.  My rules allow you to miss five classes (almost two weeks) without penalty.  There aren’t lots of jobs where missing losing two weeks out of thirteen would be considered acceptable.

Moreover, my experience suggests that the requirement in fact significantly increases overall attendance, especially for classes meeting early in the morning.  A fair number of students seem to find the threat of a minor penalty sufficient to get them out of bed a few more times than might be true otherwise.

· How Much Do I Have to Work With the Other Students on My Panel?
That is entirely up to you.  The point of allowing you to choose to be on a panel with one or more other students is to facilitate your working together (if you want to) on the Discussion Questions and Review Problems for which you are on call.  But if you prefer to study alone or if you decide that your buddies from January are not helpful to you in March, that’s fine. Agreeing to be on a panel with someone does not require going steady.
· How Well Do I Need to Prepare Material When I Am Not On Call?

Remember that you eventually are responsible for all the material in the course.  I do not create different final exams for each panel.  Obviously, the more significant question is how well should you prepare this material at the time we initially cover it.  Indeed, the major drawback of the panel system clearly is that some students don’t prepare very much on days when they are not on call.  In the end, how you handle this is up to you; I will not monitor whether you are doing the reading when you are not on call.  Two reasons not to reduce your preparation too much:
· If you are not well-prepared, you will have a harder time following what’s going on in class and are likely to get less out of being there.  One of the benefits of the way we do business is that if you work through a problem thoroughly on your own, you can compare your work to the overall discussion, ask questions, see what you missed, etc.  If you simply passively try to record the discussion without having engaged the problem, you are not really testing yourself and are unlikely to learn as much.

· As you no doubt discovered in the fall, time becomes very tight as the semester progresses.   If you leave yourself large chunks of material to “go back to later,” you may find it hard “later” to do the necessary work as carefully as you’d like. And keep in mind, there is no Thanksgiving Break prior to Spring exams.
· Why Reward Class Participation? 
I reward class participation for two reasons.  Participation is important to the operation of the class, and I like to reward students who improve the classroom experience of their colleagues.  In addition, some people with good legal skills have trouble displaying their skills in the time frame and format presented by an exam.  When I raise their exam grades, I believe I give them final grades that more accurately reflect their abilities. 

Some students prefer not to talk in front of a lot of other people and feel that the system thus unfairly disadvantages them.  However, in every form of legal practice, you will sometimes have to speak with expertise in front of relative strangers, whether they are clients, jurors, or the other attorneys in a negotiation.  Forcing yourself to talk a little more than you’d like will make things easier for you in the future as well as increasing the possibility of a bonus in my class. 

Other students express the concern that participation bonuses encourage self-centered students to say anything at all to help themselves get ahead.  However, I consider the quality of a person’s remarks when giving bonuses.  I don’t reward repetition or irrelevant points and a student who repeatedly makes marginal comments risks provoking a series of tough questions about relevance or significance.  More importantly, I am more worried that shyness and peer pressure might squelch helpful discussion than I am that a few people might talk too much.
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