Chapter 3:  The Shadow of the Past:  

Estates and Future Interests
INSTRUCTOR’S OVERVIEW

INTRODUCTORY MATTERS

I.  Things to Keep in Mind

A.
These rules allow owners to control future uses and ownership of property, creating tension between:

1.
owners’ interest in doing what they want with their property and 

2.
state interests in 

a.
alienability of land 

b.
avoiding “dead hand” control

B.
Very formalist area: 


1.
Limited number of categories used to characterize interests 



a.
Look at language of grant to determine the category



b.
Category determines rules for use and transfer


c.
Very difficult to create an interest that courts will not force into a traditional category


2.
Need to learn definitions; logic & common sense often don’t help


3.
Problems arise when people use language in a grant that does not fit any of the established categories

C.
Time 


1.
The rules in this area have evolved over many years.

2.
Workbook provides you with dates at which key changes in law occurred.



a.
These dates help give you a sense of how the rules evolved



b.
You are not responsible for knowing the specific dates in question.


3.
You are responsible for understanding two time frames:



a.
At common law refers to rules that existed in England and the colonies in the Eighteenth Century.  American states changed many of these rules at different rates over the last two centuries.  Some of the rules remain in place today in some states.



b.
Today refers to the rules that exist now in most jurisdictions.



c.
If an exam questions includes a date like 1990, or a contemporary item like a nuclear reactor, you can assume that today’s rules apply.  If the question nowhere indicates a date, you can say, “At common law, the result would be X, but today it would be Y.”

II.  Recurring Issues

A.  Definition:  Because the characteristics of the various estates and future interests we will study cannot be deduced from their names, you will need to learn the definitions of the outlined below.  If you do not know the definitions, you will not be able to identify or work with these interests.

B.  Creation: You will need to know what words or phrases drafters use to create each type of interest.  It will be helpful at the outset to distinguish between words of purchase, which tell you who is receiving the property in question, and words of limitation, which tell you what kind of interest is being transferred.  For example, a portion of a grant might read:

To Scott for life.

“To Scott” are words of purchase; they tell you Scott is the grantee.  “For life” are words of  limitation; they tell you that the interest Scott will receive is a life estate.

C.
Transferability:  Can the interest be transferred?  How?  Different rules about transferability apply to different interests.  Some of these rules vary from state to state.  We will distinguish between three different types of transfer:


1.
Alienability:  The ability to transfer the interest by sale or gift during the lifetime of the interest holder.  


2.
Devisability:  The ability to transfer the interest by will at the death of the interest holder. 


3.
Inheritability:  The ability to pass the interest to the heirs of the interest holder through intestacy at the death of the interest holder. 

III.  Some Vocabulary

Descent:  Property passing to the heirs of the owner through intestacy is said to pass by descent.

Divest:  To deprive of a vested property right.  
Grantee; Grantor:  The person transferring a property right by sale, gift, or will is the grantor.  The recipient of the property right is the grantee.  

Inter Vivos:  Literally, “during life.”  Distinguishes grants made while the grantor is alive from grants made in wills, which become effective only at the grantor’s death.

Heirs: The persons who would be legally entitled by statute to receive your property through intestacy at the time you die.  Because you cannot know who these people will be until the moment you die, legally you do not have "heirs" until you are dead.  People who are likely to take your property if you die (i.e., who will take if they do not die first) are called "presumptive heirs."

Testator:  The author of a will.

Vest; Vested:  Black’s defines vest as: “To give an immediate, fixed right to present or future enjoyment.”  The emphasis here is on “fixed”; a vested right is one that the owner has with a good deal of certainty.  No contingency must be met prior to the holder having control (though not necessarily possession) of the property right in question.

THE CLASSIFICATION SYSTEM

I.  Present Possessory Estates

A.
Fee Simple Absolute

1.
Definition:  Holder has complete present and future possessory rights to the land in question.  This estate provides control of the land that is as complete as we allow within the legal system.

2.
Creation:  At common law, you needed to use the phrase “and his [or her or their] heirs” to create a fee simple absolute.  Today, there is a presumption that ambiguous grants create this estate.  Examples:


a.
  “To Mike and his heirs” creates a fee simple, both at common law and today.


b.  “To Kacy” creates a fee simple today; at common law, it would have created a life estate.

3.
Transferability:  Fully transferable

B.
Finite Estates

1.
Life Estate

a.
Definition:  Interest that includes the right to possess the property from the time of the grant until the grantee’s death.

b.
Creation: At common law, there was a presumption that ambiguous grants created this estate.  Today, you need to use some language that indicates intent to create a life estate.  Most commonly, drafters use the phrase “for life.” Examples:

“To Judy for life” creates a life estate, both at common law and today.

“To Gail” creates a fee simple today; at common law, it would have created a life estate.

c.
Transferability:  Life estates are alienable but the purchaser cannot receive more than the life estate holder has.  In other words, the purchaser gets the property for as long as the original holder of the life estate is alive.  This interest is them known as a life estate pur autre vie (for the life of another).  Normal life estates are not devisable or inheritable because they terminate with the death of the holder.  Life estates pur autre vie can be devised and inherited.

2.
Term of Years or Estate for Years

a.
Definition: Interest that includes the right to possess the property from the time of the grant until a specific time specified in the grant.  This really is a lease for a specific term.  

b.
Creation:  The grant includes a specific finite time period.  Example:  

“To Gianni for 10 years.”

c.
Transferability:  These estates are fully transferable, subject to express limitations in the lease.

3.
Fee Tail



a.
Definition: Interest that existed at common law.  It created a chain of life estates for people in the direct line of descent from the grantor.  Current holder had the same rights as if s/he held a life estate; at holder’s death, oldest child in senior line of descent1 got a life estate; at that child’s death, child’s oldest child in senior line of descent gets life estate, etc.  Interest ends when a holder dies with no living descendants.

b.
Creation:  The grant includes the phrase “and the heirs of his/her body.”  Example:  

“To Nick and the heirs of his body.”


Grantors could limit the holders to those descendants with specific preferred characteristics. Example:  

“To Ian and the legitimate heirs of his body.”

“To Michael and the male heirs of his body.”

c.
Transferability:  The holder of the life estate could transfer that interest, but could not prevent the property from moving on to his or her descendants after death.

d.
Today:  No jurisdiction recognizes the fee tail today.  Each state has different rules for what to do if a grantor uses the language that used to create a fee tail.  One common solution is to give the grantee a life estate with a remainder to the grantee’s issue.  

C.
Defeasible Estates


1.   Generally 

a.
Definition: Present possessory estates that can terminate when a specified condition is met.  Examples:

“To Greg and his heirs, but if Greg becomes a dentist, to Mick and his heirs.”

“To Jesus for life so long as alcohol is never used on the premises.”

b.
Transferability:  Defeasible estates have the same transfer rules as the estate would have without a condition attached.  However, when you transfer a defeasible estate, you transfer the condition along with the estate.  Example:

John grants Purpleacre to Chris “so long as tobacco is never grown on the property.”  Chris then grants Purpleacre to Genny.  

Genny takes Purpleacre subject to the condition that tobacco never be grown on the property.  Note that the operation of the recording acts can protect purchasers from conditions of which they do not have notice.

c.
Distinctions:  There are two important distinctions that you must make in order to classify defeasible interests

i) Does the occurrence of the condition immediately end the present estate or does the holder of the future interest have to act in order to end it?  

ii) Is the holder of the future interest that follows the present estate the grantor or a 3d party grantee?


2.   Fee Simple Determinable

a.
Definition:  A fee simple that terminates immediately upon the occurrence of the limiting condition.  The workbook and the Restatement only use this term when the future interest is held by the grantor.  Some states use it whether the future interest is held by the grantor or by a grantee. 

b.
Creation:  Put a condition on a fee simple using words that indicate time passing such as “so long as”, “while”, or “until.”  Examples:


“To Eureka and her heirs, so long as Louisiana has a Democratic governor.”


“To The First Congregational Church until the property is used for other than church purposes.”


3.   Fee Simple on Condition Subsequent

a.
Definition: A fee simple that terminates only when the future interest holder takes action after the occurrence of the limiting condition. The workbook and the Restatement only use this term when the future interest is held by the grantor.  Some states use it whether the future interest is held by the grantor or by a grantee. 

b.
Creation: A condition is placed on a fee simple using words like “but if” or “on the condition that”  followed by words that indicate that the future interest holder may retake the property. Examples:


“To Ryan and his heirs, but if Louisiana ever elects a Republican governor, grantor may re-enter and take the property.”


“To The First Congregational Church, on the condition that the property be used for church purposes, otherwise grantor may retake the property.”

4.   Fee Simple on Executory Limitation

a.
Definition: The workbook and the Restatement use this term to mean any  defeasible fee simple where the future interest is held by a third party grantee, whether or not the condition operates automatically.  Some states do not employ this term. Examples:

“To Eureka and her heirs, but if Louisiana ever elects a Republican governor, Ed and his heirs may re-enter and take the property.”


“To The First Congregational Church so long as the property be used for church purposes, then to Arthur and his heirs.” 


5.   Defeasible Finite Estates:  It is possible to create life estates and terms of years that have conditions similar to those used in defeasible fees. To describe the resulting interests, we use parallel terminology, like “life estate determinable” or “term of years on condition subsequent.”  Examples:


“To Henry for 40 years, but if any alcohol is used on the premises, grantor can re-enter and retake the property.” 


“To Larry for life, so long as he continues to grow turnips on the property.”

II.
Future Interests Held by Grantor

A.
Reversion

1.
Definition:  A future interest in a grantor that follows naturally upon termination of a finite estate.

2.
Creation:  Created automatically when the grantor grants a finite estate and does not indicate who receives the future interest.

3.
Transferability:  Reversions are fully transferable.
B.
Possibility of Reverter

1.
Definition: The future interest in the grantor that follows a fee simple determinable. 

2.
Creation: Created automatically when the grantor creates a fee simple determinable and does not indicate who receives the future interest.

3.
Transferability:  Possibilities of Reverter are always inheritable.  In some jurisdictions, they cannot be devised or alienated except to the holder of the underlying fee.

C.
Right of Entry or Right of Re-Entry or Power of Termination

1.
Definition: The future interest in the grantor that follows a fee simple on condition subsequent. 

2.
Creation: Created when the grantor creates a fee simple on condition subsequent and indicating that the grantor (or his/her heirs) receives the future interest.

3.
Transferability: Rights of Entry are always inheritable.  In some jurisdictions, they cannot be devised or alienated except to the holder of the underlying fee.

III.
Future Interests Held by Grantees

A.
Remainders

1.
Generally:  A remainder is a future interest in a grantee that  becomes possessory at the natural expiration of a finite estate.  The remainder can be written to leave the grantee any of the types of possessory estates once the interest becomes possessory.  You can append a phrase like “in life estate” or “in fee simple” onto the description of the remainder to indicate what the grantee gets at the time of possession.  Examples:


“To Eric for life, then to Justin and his heirs.”  

Eric has a life estate.  Justin has a (vested) remainder in fee simple.

“To Robert for life, then to Jane for 10 years, then to Toni and her heirs.”  

Robert has a life estate.  Jane has a (vested) remainder in term of years.  Toni has a (vested) remainder in fee simple.

2.
Vested Remainder

a.
Definition:  A remainder that meets two conditions:


i) it is held by a living ascertainable person


ii) it is not subject to any conditions precedent 

b.
Examples: All the remainders created in the two examples under the previous heading are vested.

c.
Transferability:  Vested remainders are fully transferable.

d.
Vested Remainder Subject to Divestment (or Defeasance):  A vested remainder that is followed by a condition subsequent that could cause the interest to divest before it ever becomes possessory.  Examples:

“To Katie for life, then to Autumn and her heirs, but if Autumn ever fails the bar, to Maura and her heirs.” 

The condition is “subsequent” rather than “precedent” because it is not part of the clause that grant the interest to Autumn.  Because it could occur before Autumn ever takes possession, Autumn has a vested remainder in fee simple subject to divestment.  Maura has a shifting executory interest. (see below).
“To Kristen for life, then to Megan and her heirs, but if Megan ever uses the property for commercial purposes, to Suzette and her heirs.”

Because the condition subsequent cannot occur until after Megan takes possession of the property, the interest is not a vested remainder subject to divestment.  Instead, we call it a vested remainder in fee simple on executory limitation, because when Megan’s interest becomes possessory, she will get a fee simple on executory limitation.

e.
Vested Remainder Subject to Open:  Sometimes a remainder is granted to a group of people.  This is called  a “class gift.”  If there is a possibility that some people who might be members of the class later will become ascertainable or meet any contingency, but at least one person in the class is ascertainable and has met the contingencies, the latter has a “vested remainder subject to open..”  In this context, “subject to open” means that more people may have rights to share the property in question.  Examples:

“To Mary for life, then to any of my children who graduate from college.” 

If the grantor has three children, Elisa, Wayne and Crystal, and Elisa is the only one who has graduated from college, Elisa has a vested remainder subject to open, because her siblings later could take away part of her interest.

“To Marc for life, then to his children and their heirs.”  

Marc is alive and has one child, Beau.  Beau has a vested remainder subject to open, because Marc could have more children who would take part of the interest.

3.   Contingent Remainder 

a.
Definition:  A remainder that is either:


i) not held by a living ascertainable person OR


ii) subject to a condition precedent.

b.
Contingent remainders are always accompanied by  reversions in the grantor that will become possessory if the contingency fails or does not occur before the end of the prior estate.

c.
Examples:

Sarah grants Blueacre “to Siobhan for life, then to the heirs of Cyndi.”  

Siobhan has a life estate; Cyndi’s heirs have a contingent remainder, because they are unascertainable while Cyndi is alive.  Sarah retains a reversion.

Tenny grants Orangeacre “to Tony for life, then to Gina if she turns 21.” 

Gina is 18. Tony has a life estate; Gina has a contingent remainder, because the condition is not yet met. Tenny retains a reversion.
Lucy grants Loveacre “to Desi for life, then to Fred if he survives Ricky, but if he doesn’t, to Ethel.”  

Desi has a life estate.  Fred and Ethel both have contingent remainders.  They are called alternative contingent remainders because the contingencies are mirror images of each other so that every possible scenario where Fred doesn’t get the property, Ethel does.  Even though the alternative contingent remainders appear to cover all possibilities, we still say that Lucy has a reversion until one of the remainders vests.
d.
Transferability:  Contingent remainders are inheritable and devisable unless the contingency is the survival of the holder of the interest.  Example:

“To Stephanie for life, then to Emily if she survives Kindon.” 

Because Emily’s  interest is contingent upon her surviving Kindon, she cannot pass it by descent or by will until it vests.  

Contingent remainders are alienable in some jurisdictions and  inalienable others. A third set of jurisdictions makes contingent remainders alienable if the contingency is an event but inalienable if the contingency is that the grantee is unascertainable.  Examples:

“To Erin for life, then to the heirs of Lilanthi.” 

The contingency is that Lilanthi’s heirs are unascertainable while she’s alive. Thus, in the third set of jurisdictions, the interest is not alienable.

David grants Greenacre “To Christian for life, then to Sherina if she passes the bar exam.”  

The contingency here is an event, so Sherina’s contingent remainder is alienable in the third set of jurisdictions.

e.
Vesting & Destructibility:  If events occur that eliminate the contingencies in the remainder, it has “vested.”  If events occur that make it impossible for the interest to vest, it has “failed.” What happens if a life estate ends and the contingent remainder that follows neither vested nor failed? The common law (and maybe Fla. today) destroyed the contingent remainder if it had not vested when the life estate ended.  In most states now, the contingent remainder becomes an executory interest and the reversion in the grantor becomes a fee simple on executory limitation.  If the executory interest subsequently vests, the holder takes possession.  If it fails, the grantor gets a fee simple absolute.  Example:

In the last example, suppose Christian dies while Sherina is still alive and Sherina has not yet passed the bar.  

At common law, Sherina’s interest is destroyed and David (or his heirs) gets a fee simple absolute. In most states today, David gets a fee simple on executory limitation and Sherina retains an executory interest.

B.
Executory Interests

1.
Definition:  A future interest in a grantee that does not become possessory the natural expiration of a finite estate, but rather cuts off a fee simple or other interest before its natural termination.  

An executory interest that cuts off an interest of a grantor is called springing.  An executory interest that cuts off the interest of another grantee is called shifting.  The distinction between shifting and springing interests has no current legal consequences, but may make it easier for you to understand what is happening in a particular problem.  Examples:

Kyle grants Southparkacre “to Kenny and his heirs, but if Cartman loses 40 pounds, to Cartman and his heirs.”  

Kenny has a fee simple on executory limitation.  Cartman has a shifting executory interest.

Tae Bum grants Shinacre “to Alan as soon as he receives a Ph.D.”  

Alan has a springing executory interest.  Tae Bum retains a fee simple on executory limitation.

2.
Transferability:  The rules for transferability of executory interests are the same as those for contingent remainders.

( ( ( ( ( ( ( ( (
WHITE v. BROWN 

559 S.W.2d 938 (Tenn. 1977)

BROCK, Justice.  This is a suit for the construction of a will.  The Chancellor held that the will passed a life estate, but not the remainder, in certain realty, leaving the remainder to pass by inheritance to the testatrix's heirs at law.  The Court of Appeals affirmed.


Mrs. Jessie Lide died on February 15, 1973, leaving a holographic will which, in its entirety, reads as follows:

April 19, 1972

I, Jessie Lide, being in sound mind declare this to be my last will and testament.  I appoint my niece Sandra White Perry to be the executrix of my estate.  I wish Evelyn White to have my home to live in and not to be sold.

I also leave my personal property to Sandra White Perry.  My house is not to be sold.



Jessie Lide [Underscoring by testatrix].



Mrs. Lide was a widow and had no children.  Although she had nine brothers and  sisters, only two sisters residing in Ohio survived her.  These two sisters quitclaimed any interest they might have in the residence to Mrs. White.  The nieces and nephews of the testatrix, her heirs at law, are defendants in this action.



Mrs. White, her husband, who was the testatrix's brother, and her daughter, Sandra White Perry, lived with Mrs. Lide as a family for some twenty‑five years.  After Sandra married in 1969 and Mrs. White's husband died in 1971, Evelyn White continued to live with Mrs. Lide until Mrs. Lide's death in 1973 at age 88.



Mrs. White … filed this action to obtain construction of the will, alleging that she is vested with a fee simple title to the home.  The defendants contend that the will conveyed only a life estate to Mrs. White, leaving the remainder to go to them under our laws of intestate succession.  The Chancellor held that the will unambiguously conveyed only a life interest in the home to Mrs. White and refused to consider extrinsic evidence concerning Mrs. Lide's relationship with her surviving relatives.  Due to the debilitated condition of the property and in accordance with the desire of all parties, the Chancellor ordered the property sold with the proceeds distributed in designated shares among the beneficiaries.

I.
 Our cases have repeatedly acknowledged that the intention of the testator is to be ascertained from the language of the entire instrument when read in the light of surrounding circumstances.  But, the practical difficulty in this case, as in so many other cases involving wills drafted by lay persons, is that the words chosen by the testatrix are not specific enough to clearly state her intent.  Thus, in our opinion, it is not clear whether Mrs. Lide intended to convey a life estate in the home to Mrs. White, leaving the remainder interest to descend by operation of law, or a fee interest with a restraint on alienation.  Moreover, the will might even be read as conveying a fee interest subject to a condition subsequent (Mrs. White’s failure to live in the home).



In such ambiguous cases it is obvious that rules of construction, always yielding to the cardinal rule of the testator’s intent, must be employed as auxiliary aids in the courts’ endeavor to ascertain the testator's intent. … T.C.A. §§64‑101 and 64‑501 reversed the common law presumption1 that a life estate was intended unless the intent to pass a fee simple was clearly expressed in the instrument.  T.C.A. §64‑501 provides:

Every grant or devise of real estate, or any interest therein, shall pass all the estate or interest of the grantor or devisor, unless the intent to pass a less estate or interest shall appear by express terms, or be necessarily implied in the terms of the instrument.



… In relevant part, T.C.A. §32‑301 provides:

A will . . .  shall convey all the real estate belonging to (the testator) or in which he had any interest at his decease, unless a contrary intention appear by its words and context.

Thus, under our law, unless the “words and context” of Mrs. Lide's will clearly evidence her intention to convey only a life estate to Mrs. White, the will should be construed as passing the home to Mrs. White in fee. … 



[O]ur cases demonstrate the effect of these statutory presumptions against intestacy by construing language which might seem to convey an estate for life, without provision for a gift over after the termination of such life estate, as passing a fee simple instead.  In Green v. Young, 40 S.W.2d 793 (Tenn. 1931), the testatrix's disposition of all of her property to her husband “to be used by him for his support and comfort during his life” was held to pass a fee estate.  Similarly, in Williams v. Williams, 65 S.W.2d 561 (Tenn. 1933), the testator's devise of real property to his children “for and during their natural lives” without provision for a gift over was held to convey a fee. … 

II.  Thus, if the sole question for our determination were whether the will's conveyance of the home to Mrs. White “to live in” gave her a life interest or a fee in the home, a conclusion favoring the absolute estate would be clearly required.  The question, however, is complicated somewhat by the caveat contained in the will that the home is “not to be sold” a restriction conflicting with the free alienation of property, one of the most significant incidents of fee ownership.  We must determine, therefore, whether Mrs. Lide’s will, when taken as a whole, clearly evidences her intent to convey only a life estate in her home to Mrs. White.



Under ordinary circumstances a person makes a will to dispose of his or her entire estate.  If, therefore, a will is susceptible of two constructions, by one of which the testator disposes of the whole of his estate and by the other of which he disposes of only a part of his estate, dying intestate as to the remainder, this Court has always preferred that construction which disposes of the whole of the testator's estate if that construction is reasonable and consistent with the general scope and provisions of the will. A construction which results in partial intestacy will not be adopted unless such intention clearly appears. It has been said that the courts will prefer any reasonable construction or any construction which does not do violence to a testator's language, to a construction which results in partial intestacy.  



The intent to create a fee simple or other absolute interest and, at the same time to impose a restraint upon its alienation can be clearly expressed.  If the testator specifically declares that he devises land to A “in fee simple” or to A “and his heirs” but that A shall not have the power to alienate the land, there is but one tenable construction, viz., the testator's intent is to impose a restraint upon a fee simple.  To construe such language to create a life estate would conflict with the express specification of a fee simple as well as with the presumption of intent to make a complete testamentary disposition of all of a testator's property.  By extension, as noted by Professor Casner in his treatise on the law of real property:

Since it is now generally presumed that a conveyor intends to transfer his whole interest in the property, it may be reasonable to adopt the same construction, (conveyance of a fee simple) even in the absence of words of inheritance, if there is no language that can be construed to create a remainder.  

6 American Law of Property §26.58 (A. J. Casner ed. 1952).



In our opinion, testatrix’s apparent testamentary restraint on the alienation of the home devised to Mrs. White does not evidence such a clear intent to pass only a life estate as is sufficient to overcome the law's strong presumption that a fee simple interest was conveyed.



Accordingly, we conclude that Mrs. Lide’s will passed a fee simple absolute in the home to Mrs. White.  Her attempted restraint on alienation must be declared void as inconsistent with the incidents and nature of the estate devised and contrary to public policy.   The decrees of the Court of Appeals and the trial court are reversed… .

HARBISON, Justice, joined by HENRY, C. J., dissenting.  With deference to the views of the majority, and recognizing the principles of law contained in the majority opinion, I am unable to agree that the language of the will of Mrs. Lide did or was intended to convey a fee simple interest in her residence to her sister‑in‑law, Mrs. Evelyn White.



The testatrix expressed the wish that Mrs. White was “to have my home to live in and not to be sold”.  The emphasis is that of the testatrix, and her desire that Mrs. White was not to have an unlimited estate in the property was reiterated in the last sentence of the will, to wit: “My house is not to be sold.”



The testatrix appointed her niece, Mrs. Perry, executrix and made an outright bequest to her of all personal property.



The will does not seem to me to be particularly ambiguous, and like the Chancellor and the Court of Appeals, I am of the opinion that the testatrix gave Mrs. White a life estate only, and that upon the death of Mrs. White the remainder will pass to the heirs at law of the testatrix.



The cases cited by petitioners in support of their contention that a fee simple was conveyed are not persuasive, in my opinion.  Possibly the strongest case cited by the appellants is Green v. Young, in which the testatrix bequeathed all of her real and personal property to her husband “to be used by him for his support and comfort during his life.”  The will expressly stated that it included all of the property, real and personal, which the testatrix owned at the time of her death.  There was no limitation whatever upon the power of the husband to use, consume, or dispose of the property, and the Court concluded that a fee simple was intended.



In the case of Williams v. Williams, a father devised property to his children “for and during their natural lives” but the will contained other provisions not mentioned in the majority opinion which seem to me to distinguish the case.  Unlike the provisions of the present will, other clauses in the Williams will contained provisions that these same children were to have “all the residue of my estate personal or mixed of which I shall die possessed or seized, or to which I shall be entitled at the time of my decease, to have and to hold the same to them and their executors and administrators and assigns forever.”



Further, following some specific gifts to grandchildren, there was another bequest of the remainder of the testator's money to these same three children.  The language used by the testator in that case was held to convey the fee simple interest in real estate to the children, but its provisions hardly seem analogous to the language employed by the testatrix in the instant case. …



In the present case the testatrix knew how to make an outright gift, if desired.  She left all of her personal property to her niece without restraint or limitation.  As to her sister‑in‑law, however, she merely wished the latter have her house “to live in”, and expressly withheld from her any power of sale.



The majority opinion holds that the testatrix violated a rule of law by attempting to restrict the power of the donee to dispose of the real estate. Only by thus striking a portion of the will, and holding it inoperative, is the conclusion reached that an unlimited estate resulted.



In my opinion, this interpretation conflicts more greatly with the apparent intention of the testatrix than did the conclusion of the courts below, limiting the gift to Mrs. White to a life estate.  I have serious doubt that the testatrix intended to create any illegal restraint on alienation or to violate any other rules of law.  It seems to me that she rather emphatically intended to provide that her sister‑in‑law was not to be able to sell the house during the lifetime of the latter a result which is both legal and consistent with the creation of a life estate. … 

( ( ( ( ( ( ( ( (
DISCUSSION QUESTIONS

3.01:  The majority states that “the free alienation of property [is] one of the most significant incidents of fee ownership.”  Why is it significant?  

3.02:  The White majority complains that “the words chosen by the testatrix are not specific enough to clearly state her intent." What do you think her intent is?  Why does the majority have problems discerning it?  

3.03:  What arguments does the majority use to support its conclusion that the grant created a fee simple?  What arguments does the dissent use to support its conclusion that the grant created a life estate?  Whose arguments are stronger?

3.04:  Can you imagine facts not given in the opinion that would make the majority’s position seem more appealing?  Can you imagine facts that would make the dissent’s position seem more appealing?
( ( ( ( ( ( ( ( (

ESTATES & FUTURE INTERESTS PROBLEM SET #1

(3A) Oscar conveys Baconacre (a pig farm) "to Mayer and her heirs."  Mayer's only child, Armour, is a spendthrift and runs up large bills.  Can Armour's creditors reach any interest of Armour in Baconacre?  Suppose Mayer wishes to sell Baconacre and use the proceeds to take a trip around the world.  Can Armour prevent Mayer from doing this?

(3B) At common law, Kermit conveys Frogacre "to Ernie for life, then to Burt forever."  What estates do Ernie and Burt have?  If Ernie dies, then Burt dies, who owns Frogacre?  Suppose the conveyance takes place now?

(3C) Elmer conveys Bunnyacre "to Sylvester for life, remainder to Bugs and his heirs."  Bugs then dies intestate without heirs.  Sylvester then dies.  Who owns Bunnyacre?

(3D) Mickey conveys "to Minnie for life, then to Pluto for a term of 99 years."  What interests do the parties have?  How is this different from the grant in the previous problem?

(3E) Derek conveys Jeteracre "to Bernie for life, then to Jorge for life, then to Roger and his heirs."  What interests are created?

(3F) Reggie conveys Archacre "to Veronica for life, then to Betty and her heirs if Betty attains the age of 21."  At the time of the conveyance, Betty is 15 years old.  What interests do the parties have?

(3G) Daisy, a widow, devises Duckacre "to my only son, Hughie, for life, then to Hughie's children and their heirs."  At the time of conveyance Hughie has two children, Dewey and Louie.  Two years later April is born to Hughie and his wife.  Then Louie dies, leaving his wife, May, and a child, June;  Louie's will devises all his property to May.  Then Hughie  dies.  Who owns Duckacre?

(3H) Thelma conveys "to Louise for 99 years if Louise so long live."  What is the state of the title?  

( ( ( ( ( ( ( ( (
MAHRENHOLZ v. COUNTY BOARD OF SCHOOL TRUSTEES OF LAWRENCE COUNTYPRIVATE 

417 N.E.2d 138 (Ill. App. 1981)

JONES, Justice:  This case involves an action to quiet title to real property(. Its resolution depends on the judicial construction of language in a conveyance of that property. The case is before us on the pleadings, plaintiffs’ third amended complaint having been dismissed by a final order.  The pertinent facts are taken from the pleadings.


On March 18, 1941, W. E. and Jennie Hutton executed a warranty deed in which they conveyed certain land, to be known here as the Hutton School grounds, to the Trustees of School District No. 1, the predecessors of the defendants in this action.  The deed provided that (this land to be used for school purpose only; otherwise to revert to Grantors herein.(  W. E. Hutton died intestate on July 18, 1951, and Jennie Hutton died intestate on February 18, 1969. The Huttons left as their only legal heir their son Harry E. Hutton.


The property conveyed by the Huttons became the site of the Hutton School. Community Unit School District No. 20 succeeded to the grantee of the deed and held classes in the building constructed upon the land until May 30, 1973. After that date, children were transported to classes held at other facilities operated by the District.  The District has used the property since then for storage purposes only. (

On May 7, 1977, Harry E. Hutton, son and sole heir of W. E. and Jennie Hutton, conveyed to the plaintiffs [the Mahrenholzes] all of his interest in the Hutton School land.  ( On September 6, 1977, Harry Hutton [executed] a written document entitled “Disclaimer and Release.”  It contained the legal description of the Hutton School grounds and recited that Harry E. Hutton disclaimed and released any possibility of reverter or right of entry for condition broken, or other similar interest, in favor of the County Board of School Trustees for Lawrence County, Illinois, successor to the Trustees of School District No. 1 of Lawrence County, Illinois. ( 


The basic issue presented by this appeal is whether the trial court correctly concluded that the plaintiffs could not have acquired any interest in the school property from (  Harry Hutton.  Resolution of this issue must turn upon the legal interpretation of the language contained in the March 18, 1941, deed from W. E. and Jennie Hutton to the Trustees of School District No. 1:  “this land to be used for school purpose only; otherwise to revert to Grantors herein.”  In addition to the legal effect of this language we must consider the alienability of the interest created and the effect of subsequent deeds.


The parties appear to be in agreement that the 1941 deed from the Huttons conveyed a defeasible fee simple estate to the grantee, and gave rise to a future interest in the grantors, and that it did not convey a fee simple absolute, subject to a covenant.a  The fact that provision was made for forfeiture of the estate conveyed should the land cease to be used for school purposes suggests that this view is correct.  (

Consequently this court must determine whether the plaintiffs could have acquired an interest in the Hutton School grounds from Harry Hutton.  The resolution of this issue depends on the construction of the language of the 1941 deed of the Huttons to the school district.  As urged by the defendants and as the trial court found, that deed conveyed a fee simple subject to a condition subsequent followed by a right of re‑entry for condition broken.  As argued by the plaintiffs, on the other hand, the deed conveyed a fee simple determinable followed by a possibility of reverter.  In either case, the grantor and his heirs retain an interest in the property which may become possessory if the condition is broken. We emphasize here that although ( Ill.Rev.Stat., ch. 30, par. 37b provides that rights of re‑entry for condition broken and possibilities of reverter are neither alienable or devisable, they are inheritable. ( 


The type of interest held governs the mode of reinvestment with title if reinvestment is to occur.  If the grantor had a possibility of reverter, he or his heirs become the owner of the property by operation of law as soon as the condition is broken.  If he has a right of re‑entry for condition broken, he or his heirs become the owner of the property only after they act to re‑take the property.


( [C]lasses were last held in the Hutton School in 1973.  Harry Hutton, sole heir of the grantors, did not act to legally retake the premises but instead conveyed his interest in that land to the plaintiffs in 1977.  If Harry Hutton had only a naked right of re‑entry for condition broken, then he could not be the owner of that property until he had legally re‑entered the land.  Since he took no steps for a legal re‑entry, he had only a right of re‑entry in 1977, and that right cannot be conveyed inter vivos.  On the other hand, if Harry Hutton had a possibility of reverter in the property, then he owned the school property as soon as it ceased to be used for school purposes. Therefore, assuming ( that cessation of classes constitutes “abandonment of school purposes” on the land (, the plaintiffs could have acquired an interest in the Hutton School grounds if Harry Hutton had inherited a possibility of reverter from his parents.


The difference between a fee simple determinable (or, determinable fee) and a fee simple subject to a condition subsequent, is solely a matter of judicial interpretation of the words of a grant. (  A fee simple determinable may be thought of as a limited grant, while a fee simple subject to a condition subsequent is an absolute grant to which a condition is appended.  In other words, a grantor should give a fee simple determinable if he intends to give property for so long as it is needed for the purposes for which it is given and no longer, but he should employ a fee simple subject to a condition subsequent if he intends to compel compliance with a condition by penalty of a forfeiture.  


( [T] he Huttons would have created a fee simple determinable if they had allowed the school district to retain the property so long as or while it was used for school purposes, or until it ceased to be so used.  Similarly, a fee simple subject to a condition subsequent would have arisen had the Huttons given the land upon condition that or provided that it be used for school purposes.  In the 1941 deed, though the Huttons gave the land “to be used for school purpose only, otherwise to revert to Grantors herein,” no words of temporal limitation, or terms of express condition, were used in the grant.


The plaintiffs argue that the word “only” should be construed as a limitation rather than a condition.  The defendants respond that where ambiguous language is used in a deed, the courts of Illinois have expressed a constructional preference for a fee simple subject to a condition subsequent. Both sides refer us to cases involving deeds which contain language analogous to the 1941 grant in this case.


We believe that a close analysis of the wording of the original grant shows that the grantors intended to create a fee simple determinable followed by a possibility of reverter. Here, the use of the word “only” immediately following the grant “for school purpose” demonstrates that the Huttons wanted to give the land to the school district only as long as it was needed and no longer.  The language “this land to be used for school purpose only” is an example of a grant which contains a limitation within the granting clause.  It suggests a limited grant, rather than a full grant subject to a condition, and thus, both theoretically and linguistically, gives rise to a fee simple determinable.


The second relevant clause furnishes plaintiffs’ position with additional support.  It cannot be argued that the phrase “otherwise to revert to grantors herein” is inconsistent with a fee simple subject to a condition subsequent.  Nor does the word “revert” automatically create a possibility of reverter.  But, in combination with the preceding phrase, the provisions by which possession is returned to the grantors seem to trigger a mandatory return rather than a permissive return because it is not stated that the grantor “may” re‑enter the land. 


The terms used in the 1941 deed, although imprecise, were designed to allow the property to be used for a single purpose, namely, for “school purpose.” The Huttons intended to have the land back if it were ever used otherwise. Upon a grant of exclusive use followed by an express provision for reverter when that use ceases, courts and commentators have agreed that a fee simple determinable, rather than a fee simple subject to a condition subsequent, is created. Our own research has uncovered cases from other jurisdictions and sources in which language very similar to that in the Hutton deed has been held to create a fee simple determinable:

A conveyance ‘for the use, intent and purpose of a site for a School House ( (and) whenever the said School District removes the School House from said tract of land or whenever said School House ceases to be used as the Public School House ( then the said Trust shall cease and determine and the said land shall revert to the grantor and his heirs.’  Consolidated School District v. Walter, 66 N.W.2d 881, 882 (Minn. 1954).

“[I]t being absolutely understood that when said land ceases to be used for school purposes it is to revert to the above grantor, his heirs.”  U.S. v. 1119.15 Acres of Land, 44 F.Supp. 449 (E.D.Ill.1942).

“That I, S.S. Gray (Widower), for and in consideration of the sum of Donation to Wheeler School District to be used by said Wheeler Special School District for school and church purposes and to revert to me should school and church be discontinued or moved.”  Williams v. Kirby School District, 181 S.W.2d 488, 490 (Ark. 1944).

“It is understood and agreed that if the above described land is abandoned by the said second parties and not used for school purposes then the above described land reverts to the party of the first part.”  School District No. 6 v. Russell, 396 P.2d 929, 930 (Colo. 1964).

“[T]o B and C (trustees of a school district) and their heirs and successors for school purposes and to revert to the grantor when it ceases to be so used.”  Restatement of Property, sec. 44, comment 1, illustration V (1936).


Thus, authority from this state and others indicates that the grant in the Hutton deed did in fact create a fee simple determinable.  We are not persuaded by the cases cited by the defendants for the terms of conveyance in those cases distinguish them from the facts presented here.


In Board of Education of Normal School District v. Trustees of the First Baptist Church of Normal 63 Ill. 204 (1872), , the deed provided that the property was to be used for church purposes only, but when it ceased to be so used, the trustees were to pay the grantor $200, and the grantees would then have an absolute title. This is certainly no authority for this case because no interest in the land beyond the receipt of $200 was created in the grantor.


The deed in Sherman v. Town of Jefferson, 113 N.E. 624, 625 (Ill. 1916), stated,

This conveyance is made, understood and agreed by and between the parties hereto upon the express condition the premises conveyed shall be occupied, used and enjoyed for town purposes only, and upon ceasing to be so used and enjoyed by the said party of the second part, in whole or in any part thereof, the conveyance above becomes and remains absolutely void and of no longer force, effect or obligation as against the said party of the first part, his heirs and assigns.

This conveyance may be distinguished from the Hutton deed because the reversion clause in Sherman provided that the grant would, upon breach of condition, be void only against the grantor.  This unusual language is merely another way to state that the grantee may retain possession until the grantor re‑enters the property.


The estate created in Latham v. Illinois Central Railroad Co. , 97 N.E. 254 (Ill. 1912), 253 93, was held to be a fee simple subject to a condition subsequent.  Land was conveyed to a railroad in return for the railroad’s agreement to erect and maintain a passenger depot and a freight depot on the premises.  The deed was made to the grantee, “their successors and assigns forever, for the uses and purposes hereinafter mentioned and for NONE other.” Those purposes were limited to “railroad purposes only.”  The deed provided “that in case of non‑user of said premises so conveyed for the uses and purposes aforesaid, that then and in that case the title to said premises shall revert back to (the grantors), their heirs, executors, administrators and assigns.”  The property was granted to the railroad to have and hold forever, “subject, nevertheless, to all the conditions, covenants, agreements and limitations in this deed expressed.”  The estate in Latham may be distinguished from that created here in that the former was a grant “forever” which was subjected to certain use restrictions while the Hutton deed gave the property to the school district only as long as it could use it.


In Northwestern University v. Wesley Memorial Hospital, 125 N.E. 13 (Ill. 1919), a conveyance was “made upon the express condition that said Wesley Hospital, the grantee herein, shall erect a hospital building on said lot ( and that on the failure of said Wesley Hospital to carry out these conditions the title shall revert to Northwestern University.”  This language cannot be interpreted as creating anything but a fee simple subject to a condition subsequent, and the court so held.


The defendants also direct our attention to the case of McElvain v. Dorris, 131 N.E. 608 (Ill. 1921).  There, land was sold subject to the following condition: “This tract of land is to be used for mill purposes, and if not used for mill purposes the title reverts back to the former owner.” When the mill was abandoned, the heirs of the grantor brought suit in ejectment and were successful.  The Supreme Court of Illinois did not mention the possibility that the quoted words could have created a fee simple determinable but instead stated,

Annexed to the grant there was a condition subsequent, by a breach of which there would be a right of re‑entry by the grantor or her heirs at law. (  A breach of the condition in such a case does not, of itself, determine the estate, but an entry, or some act equivalent thereto, is necessary to revest the estate, and bringing a suit in ejectment is equivalent to such re‑entry.


It is urged by the defendants that McElvain v. Dorris stands for the proposition that the quoted language in the deed creates a fee simple subject to a condition subsequent.  We must agree with the defendants that the grant in McElvain is strikingly similar to that in this case.  However, the opinion in McElvain is ambiguous in several respects.  First, that portion of the opinion which states that “Annexed to the grant there was a condition subsequent (“ may refer to the provision quoted above, or it may refer to another provision not reproduced in that opinion.  Second, even if the court’s reference is to the quoted language, the holding may reflect only the court’s acceptance of the parties’ construction of the grant. ( After all, as an action in ejectment was brought in McElvain, the difference between a fee simple determinable and a fee simple subject to a condition subsequent would have no practical effect and the court did not discuss it.


To the extent that McElvain holds that the quoted language establishes a fee simple subject to a condition subsequent, it is contrary to the weight of Illinois and American authority.  A more appropriate case with which to resolve the problem presented here is North v. Graham, 85 N.E. 267 (Ill. 1908).  Land was conveyed to trustees of a church under a deed which stated that “said tract of land above described to revert to the party of the first part whenever it ceases to be used or occupied for a meeting house or church.” Following an extended discussion of determinable fees, the court concluded that such an estate is legal in Illinois and that the language of the deed did in fact create that estate.


North v. Graham, like this case, falls somewhere between those cases in which appears the classic language used to create a fee simple determinable and that used to create a fee simple subject to a condition subsequent.  ( Although the word “whenever” is used in the North v. Graham deed, it is not found in a granting clause, but in a reverter clause.  The court found this slightly unorthodox construction sufficient to create a fee simple determinable, and we believe that the word “only” placed in the granting clause of the Hutton deed brings this case under the rule of North v. Graham.


We hold, therefore, that the 1941 deed from W. E. and Jennie Hutton to the Trustees of School District No. 1 created a fee simple determinable in the Trustees followed by a possibility of reverter in the Huttons and their heirs. Accordingly, the trial court erred in ( holding that the plaintiffs could not have acquired any interest in the Hutton School property from Harry Hutton.  We must therefore reverse and remand this cause to the trial court for further proceedings.  We refrain from deciding ( whether the defendants have ceased to use the Hutton School grounds for “school purposes.”  
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DISCUSSION QUESTIONS

3.05:  The parties in Mahrenholz disputed two primary issues.  First, was the interest given to the school district a fee simple determinable or fee simple on condition subsequent?  Second, did the school’s use of the land in question for “storage purposes only” violate the terms of the grant? Thus, there are four possible legal situations that might exist at the time the case was filed:  

(1) fee simple determinable/violation; 

(2) fee simple determinable/no violation; 

(3) fee simple on condition subsequent/ violation; and 

(4) fee simple on condition subsequent /no violation.  

Work through the sequence of transactions described in the case and determine the state of the title in each of the four scenarios.

3.06:  What does the court mean by its use of the word “reinvestment” (S78)?
3.07:  Why does the court believe that there is only one possible interpretation of the grant in Wesley Memorial Hospital (see S80), when it seems to find similar grants ambiguous?
3.08:  In its discussion of McElvain (see S80-81), the court says that “as an action in ejectment was brought…, the difference between a fee simple determinable and a fee simple subject to a condition subsequent would have no practical effect ….” Why does it believe this?

3.09:  What arguments do you see for treating the grant in Mahrenholz as creating a fee simple determinable?  For treating it as creating a fee simple on condition subsequent?  Which do you find more persuasive?  

3.10:  The court’s extensive discussion in Mahrenholz suggests that many other cases also address might the distinction between a fee simple determinable and a fee simple on condition subsequent.  Under what circumstances might this issue be significant?  Assuming that the distinction is often significant, why do so many grants fail to indicate clearly which interest is intended?

3.11:  The opinion in Mahrenholz that you read did not resolve the question of whether use of the land for “storage purposes” violates the grant, although the court resolved it in a later proceeding.  What arguments would you make if you represented the school district?  If you represented the plaintiffs?  What legal and factual research could you do to help resolve this question?

3.12:  Why should we allow grantors to have any control at all of what happens to land after they have died? Would it be acceptable to allow them to choose who gets the land, but not what uses can be made of it?  Or to allow life estates and vested remainders, but no contingent interests at all?
( ( ( ( ( ( ( ( (
ESTATES & FUTURE INTERESTS PROBLEM SET #2
(3I) Orrin conveys Hatchacre "to Julia and her heirs so long as the premises are not used for sale of beer, wine, or liquor, and if beer, wine, or liquor is sold on the premises, Orrin retains a right to re-enter the premises."  Julia opens a restaurant on Hatchacre that serves several dishes cooked with wine or flamed with brandy and at Sunday brunch offers a free glass of champagne.  The restaurant is successful, and 11 years after its opening Donald wants to buy it and add a bar.  Advise Donald.

(3J) Mary conveys Mooracre "to Rhoda for life, then to Ted if Ted gives Mary a proper funeral."  What interests do the parties have?  Does it change the results if (Mr.) grant reads “If Ted gives Rhoda a proper funeral?”

(3K) Jerry conveys Seinacre to George for life, then to Kramer and his heirs; but if Kramer does not attain the age of 21, then to Elaine and her heirs."  At the time of the conveyance, Kramer is 15 years old.  What interests do the parties have?

(3L) Daffy conveys Duckacre "to Tweety for life, then to such of Tweety's children as survive him, but if none of Tweety's children survives him, then to Peggy and her heirs."  At the time of the conveyance, Tweety is alive and has two children, Heckle and Jeckle.  What is the state of the title?

(3M) Amanda conveys Melrosacre "to Billy for life, then to Billy's children and their heirs, but if at Billy's death he is not survived by any children, then to Jo and her heirs."  At the time of the conveyance, Billy is alive and has no children.  What is the state of the title?  Two years after the conveyance a child, Sidney, is born to Billy.  What is the state of the title?

(3N) Clark conveys Superacre "to Jimmy for life, then to Lois and her heirs, but if Jimmy is survived at his death by any children, then to such surviving children and their heirs.  At the time of the conveyance, Jimmy is alive and has two children, Perry and Della.  What is the state of the title?

(3O) Archie's will devises Bunkacre "to my wife, Edith, for her use and benefit, so long as she remains unmarried."  Archie devises the residue of his property to his daughter, Gloria, a child by his first wife.  Edith does not remarry but moves into the apartment of her male friend, Sherman.  Edith subsequently dies, devising all her property to Sherman.  Who owns Bunkacre?
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E.H.Rabin & R.R.Kwall, Fundamentals of Modern Real Property Law 280-81 (3d ed. 1991)
RESTRAINTS ON PERSONAL CONDUCT.

The policy favoring free alienability of land is, in many respects, analagous to the policy favoring the effectuation of a testator’s intent.  Both policies favor the property owner’s ability to dispose of his possessions with a minimal degree of legal interference. Just as it is necessary to determine whether a particular restraint on alienation is permissible, frequently it is necessary for courts to decide the validity of bequests of property subject to a condition that the beneficiary perform, or refrain from performing, a specified act. Examples of such restraints on personal conduct include the beneficiary adhering to a particular religious faith, remaining married, divorcing his or her present spouse, etc.

In determining whether these restraints should be upheld, courts often question whether a particular restraint is sufficiently contrary to public policy so as to overcome the well-entrenched policy favoring the effectuation of a testator’s intent.  For example, courts generally will strike down a bequest conditioned upon the beneficiary’s divorcing his or her spouse or refraining from entering into a first marriage on the ground that such bequests undermine the institution of marriage.  On the other hand, courts generally uphold bequests requiring the beneficiary to be unmarried at the time of the testator’s death because such provisions do not prevent the beneficiary from ever marrying.  In addition, bequests to individuals as long as they refrain from marrying typically are upheld where the court is convinced that the testator’s dominant motive in making the bequest was to provide support until the beneficiary’s marriage.  Partial restraints on marriage such as conditioning a bequest on the beneficiary’s marriage to an individual of a certain religious persuasion will be upheld if enforcing the restraint will not unreasonably limit the beneficiary’s opportunity to marry.

Bequests conditioned on the donee’s adhering to a particular religion also are generally upheld on the ground that a donor or testator should be free to promote his spiritual views to others. 

( ( ( ( ( ( ( ( (
SHAPIRA v. UNION NATIONAL BANK PRIVATE 

315 N.E.2d 825 (Ohio Common Pleas 1974)

HENDERSON, Judge.  This is an action for a declaratory judgment and the construction of the will of David Shapira, M.D…. The portions of the will in controversy are as follows:

Item VIII. All the rest, residue and remainder of my estate, real and personal, of every kind and description and wheresoever situated, which I may own or have the right to dispose of at the time of my decease, I give, devise and bequeath to my three (3) beloved children, to wit: Ruth Shapira Aharoni, of Tel Aviv, Israel, or wherever she may reside at the time of my death; to my son Daniel Jacob Shapira, and to my son Mark Benjamin Simon Shapira in equal shares, with the following qualifications:  … 


(b) My son Daniel Jacob Shapira should receive his share of the bequest only, if he is married at the time of my death to a Jewish girl whose both parents were Jewish. In the event that at the time of my death he is not married to a Jewish girl whose both parents were Jewish, then his share of this bequest should be kept by my executor for a period of not longer than seven (7) years and if my said son Daniel Jacob gets married within the seven year period to a Jewish girl whose both parents were Jewish, my executor is hereby instructed to turn over his share of my bequest to him. In the event, however, that my said son Daniel Jacob is unmarried within the seven (7) years after my death to a Jewish girl whose both parents were Jewish, or if he is married to a non Jewish girl, then his share of my estate, as provided in item 8 above should go to The State of Israel, absolutely.

 

The provision for the testator's other son Mark, is conditioned substantially similarly. Daniel Jacob Shapira, the plaintiff, alleges that the condition upon his inheritance is … contrary to public policy and unenforceable because of its unreasonableness, and that he should be given his bequest free of the restriction. Daniel is 21 years of age, unmarried and a student at Youngstown State University.

 

The provision in controversy is an executory devise or legacy, under which vesting of the estate of Daniel Jacob Shapira or the State of Israel is not intended to take place necessarily at the death of the testator, but rather conditionally, at a time not later than seven years after the testator's death. The executory aspect of the provision, though rather unusual, does not render it invalid. …



The condition that Daniel’s share should be “turned over to him if he should marry a Jewish girl whose both parents were Jewish” constitutes a partial restraint upon marriage. If the condition were that the beneficiary not marry anyone, the restraint would be general or total, and, at least in the case of a first marriage, would be held to be contrary to public policy and void. A partial restraint of marriage which imposes only reasonable restrictions is valid, and not contrary to public policy. The great weight of authority in the United States is that gifts conditioned upon the beneficiary's marrying within a particular religious class or faith are reasonable. 



Plaintiff contends, however, that in Ohio a condition such as the one in this case is void as against the public policy of this state. In Ohio, as elsewhere, a testator may not attach a condition to a gift which is in violation of public policy. There can be no question about the soundness of plaintiff's position that the public policy of Ohio favors freedom of religion and that it is guaranteed by Section 7, Article I of the Ohio Constitution, providing that “all men have a natural and indefeasible right to worship Almighty God according to the dictates of their own conscience.” Plaintiff's position that the free choice of religious practice cannot be circumscribed or controlled by contract is substantiated by Hackett v. Hackett  150 N.E.2d 431 (Ohio App.1958). This case held that a covenant in a separation agreement, incorporated in a divorce decree, that the mother would rear a daughter in the Roman Catholic faith was unenforceable. However, the controversial condition in the case at bar is a partial restraint upon marriage and not a covenant to restrain the freedom of religious practice; and, of course, this court is not being asked to hold the plaintiff in contempt for failing to marry a Jewish girl of Jewish parentage.


 
Counsel contends that if “Dr. David Shapira, during his life, had tried to impose upon his son those restrictions set out in his Will he would have violated the public policy of Ohio as shown in Hackett v. Hackett. The public policy is equally violated by the restrictions Dr. Shapira has placed on his son by his Will.” This would be true, by analogy, if Dr. Shapira, in his lifetime, had tried to force his son to marry a Jewish girl as the condition of a completed gift. But it is not true that if Dr. Shapira had agreed to make his son an inter‑vivos gift if he married a Jewish girl within seven years, that his son could have forced him to make the gift free of the condition.

 

It is noted, furthermore, in this connection, that the courts of Pennsylvania distinguish between testamentary gifts conditioned upon the religious faith of the beneficiary and those conditioned upon marriage to persons of a particular religious faith. In In re Clayton's Estate, 13 Pa.D. & C. 413 (Phila.Co.Pa.1930), the court upheld a gift of a life estate conditioned upon the beneficiary's not marrying a woman of the Catholic faith. In its opinion the court distinguishes the earlier case of Drace v. Klinedinst, 118 A. 907 (Penn. 1922), in which a life estate willed to grandchildren, provided they remained faithful to a particular religion, was held to violate the public policy of Pennsylvania. In Clayton's Estate, the court said that the condition concerning marriage did not affect the faith of the beneficiary, and that the condition, operating only on the choice of a wife, was too remote to be regarded as coercive of religious faith.

 

But counsel relies upon an Ohio case much more nearly in point, that of  Moses v. Zook, 18 Ohio Law Abs. 373 (Ohio App. 1934). This case involves a will in which the testatrix gave the income of her residual estate in trust to her niece and nephews for two years and then the remainder to them. Item twelve provides as follows: “If any of my nieces or nephews should marry outside of the Protestant Faith, then they shall not receive any part of my estate devised or bequeathed to them.”  The will contained no gift over upon violation of the marriage condition. The holding of the trial court was that item twelve was null and void as being against public policy…. There is nothing in the reported opinion to show to what extent, if at all, the question of public policy was in issue or contested in the trial court; only one of the several other unrelated holdings of the trial court (not including the public policy holding) was assigned as error; and although the Court of Appeals adopted the unexcepted‑to holdings of the trial court, there is no citation of authorities or discussion concerning the public policy question itself. The case was apparently not appealed to the Supreme Court, and no other cases in Ohio have been cited or found. Moses v. Zook differs in its facts in not containing a gift over upon breach of the condition, and appears not to have been a sufficiently litigated or reasoned establishment of the public policy of Ohio which this court should be obliged to follow. …

 

The [only other] American case cited by plaintiff is that of Maddox v. Maddox, 52 Va. 804 (1854),. The testator in this case willed a remainder to his niece if she remain a member of the Society of Friends. When the niece arrived at a marriageable age there were but five or six unmarried men of the society in the neighborhood in which she lived. She married a non‑member and thus lost her own membership. The court held the condition to be an unreasonable restraint upon marriage and void…. The court said that with the small number of eligible bachelors in the area the condition would have operated as a virtual prohibition of the niece’s marrying, and that she could not be expected to “go abroad” in search of a helpmate or to be subjected to the chance of being sought after by a stranger.  … The other ground upon which the Virginia court rested its decision, that the condition was in terrorem because of the absence of a gift over, is clearly not applicable to the case at bar, even if it were in accord with Ohio law, because of the gift over to the State of Israel contained in the Shapira will.

 

In arguing for the applicability of the Maddox v. Maddox test of reasonableness to the case at bar, counsel for the plaintiff asserts that the number of eligible Jewish females in this county would be an extremely small minority of the total population especially as compared with the comparatively much greater number in New York, whence have come many of the cases comprising the weight of authority upholding the validity of such clauses. There are no census figures in evidence. While this court could probably take judicial notice of the fact that the Jewish community is a minor, though important segment of our total local population, nevertheless the court is by no means justified in judicial knowledge that there is an insufficient number of eligible young ladies of Jewish parentage in this area from which Daniel would have a reasonable latitude of choice. And of course, Daniel is not at all confined in his choice to residents of this county, which is a very different circumstance in this day of travel by plane and freeway and communication by telephone, from the horse and buggy days of the 1854 Maddox v. Maddox decision. Consequently, the decision does not appear to be an appropriate yardstick of reasonableness under modern living conditions.

 

Plaintiff's counsel contends that the Shapira will falls within the principle … that the public policy of Ohio does not countenance a bequest or device conditioned on the beneficiary's obtaining a separation or divorce from his wife. Counsel argues that the Shapira condition would encourage the beneficiary to marry a qualified girl just to receive the bequest, and then to divorce her afterward. This possibility seems too remote to be a pertinent application of the policy against bequests conditioned upon divorce. Most other authorities agree … that as a general proposition, a testamentary gift effective only on condition that the recipient divorce or separate from his or her spouse is against public policy and invalid.  But no authorities have been found extending the principle to support plaintiff's position. Indeed, in measuring the reasonableness of the condition in question, both the father and the court should be able to assume that the son's motive would be proper. And surely the son should not gain the advantage of the avoidance of the condition by the possibility of his own impropriety.

 

Finally, counsel urges that the Shapira condition tends to pressure Daniel, by the reward of money, to marry within seven years without opportunity for mature reflection, and jeopardizes his college education. It seems to the court, on the contrary, that the seven year time limit would be a most reasonable grace period, and one which would give the son ample opportunity for exhaustive reflection and fulfillment of the condition without constraint or oppression. Daniel is no more being “blackmailed into a marriage by immediate financial gain,” as suggested by counsel, than would be the beneficiary of a living gift or conveyance upon consideration of a future marriage‑an arrangement which has long been sanctioned by the courts of this state. 



In the opinion of this court, the provision made by the testator for the benefit of the State of Israel upon breach or failure of the condition is most significant for two reasons. First, it distinguishes this case from the bare forfeitures in Moses v. Zook, and in Maddox v. Maddox (including the technical in terrorem objection)…. Second, and of greater importance, it demonstrates the depth of the testator's conviction. His purpose was not merely a negative one designed to punish his son for not carrying out his wishes. His unmistakable testamentary plan was that his possessions be used to encourage the preservation of the Jewish faith and blood, hopefully through his sons, but, if not, then through the State of Israel. Whether this judgment was wise is not for this court to determine. But it is the duty of this court to honor the testator's intention within the limitations of law and of public policy. The prerogative granted to a testator by the laws of this state to dispose of his estate according to his conscience is entitled to as much judicial protection and enforcement as the prerogative of a beneficiary to receive an inheritance.



It is the conclusion of this court that public policy should not, and does not preclude the fulfillment of Dr. Shapira's purpose, and that in accordance with the weight of authority in this country, the conditions contained in his will are reasonable restrictions upon marriage, and valid.
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DISCUSSION QUESTIONS

3.13:  What arguments were made by the plaintiff in Shapira to support his position that the condition was against public policy?  How did the court respond?  Did you find its arguments convincing? Pay particular attention to the series of distinctions the court draws between the condition/grant in this case and other similar conditions/grants.
3.14:  Was the Maddox opinion cited in Shapira correct to rule that these kinds of conditions are unacceptable where there is a sufficiently “small number of eligible” partners?  How few partners must there be to meet the test?  If you were living in a state with that test, how would you prove it was met?

3.15:  Should a court enforce conditions that limit or mandate religious behavior for the grantee?  What other kinds of conditions can you imagine might be deemed unacceptable?
( ( ( ( ( ( ( ( (
Supplemental Note:  The Rule Against Perpetuities


As we have noted several times in our discussion of future interests, contingent interests interfere with the alienability of land.  Thus, you should not be surprised that the Anglo-American legal system, which puts a high value on alienability, should have a rule putting a time limit on how long future interests can remain contingent.  This rule is known as the Rule Against Perpetuities (or simply and somewhat ominously as “the Rule,” always with a capital “R”).  What is surprising is how the Rule structures that time limit.


If we were designing a rule today, we would probably express the time limit in years, like a statute of limitations.  Such a rule might look like one of the following:

(a) Future interests that have not vested 40 years after their creation revert back to the grantor or, if the grantor is deceased, to the grantor’s heirs.
(b) Future interests that are capable of vesting more than 40 years after they are created are invalid. 

In these examples, the span in which we allow uncertainty—in which an interest remains contingent—is a fixed amount of time, 40 years.

However, the courts developed the Rule Against Perpetuities in England in the Seventeenth Century, when wealthy landowners often tried to insure that land would continue to be owned indefinitely by their descendants.  In that context, people thought about time in terms of generations of offspring as well as in terms of years.  In addition, landowners worried about having outright ownership of land descend to minors.  Children could not legally manage the land, so their interests would be “protected” by a guardian, often appointed by the crown, who might well ransack the estate as payment for his oversight. Thus, another important unit of time was 21 years, the length of time it took a child to reach majority.  

In the end, the compromise that the courts developed between the grantors’ interests in controlling their own land and the state’s interest in alienability incorporated both the measure of time in generations and the 21-year period of minority.  The Rule Against Perpetuities states that no future interest in a grantee1 is valid “unless it must vest, if at all, within 21 years of some life in being at the time of the grant.”  In other words, the span of time in which the Rule allows uncertainty is one person’s life span plus 21 years.  

Why would you choose this time span?  Let’s look at a grant that passes the test with little room to spare:  

In a will, Tom leaves his estate to “my friend Jerry and his heirs, but when the first of my grandchildren turns 21, to that grandchild.”

This grant satisfies the requirements of the rule.  How do we know?  How far in the future can Tom’s first grandchild turn 21?  If the grant is in a will, it doesn’t become effective until the moment of Tom’s death.  At that moment, all the children Tom will ever have are alive. 2  Similarly, because each of Tom’s grandchildren will be born at the time of the death of its parent (Tom’s child), the grandchildren cannot turn 21 more than 21 years after the death of all of Tom’s children.3  Thus, the interest in the grandchild will not vest more than 21 years from the end of the life of someone (one of Tom’s children) necessarily alive at the time of the grant.


What use is this grant? Suppose Tom thinks his only son is a fool who cannot be trusted to manage the family property without squandering it (a common belief among fathers).  Tom is allowed to maintain some control of the property by leaving Jerry (and Jerry’s sensible sons) in charge for the length of his son’s life and for the length of time his son’s oldest child is a minor.  Once Tom’s grandchild reaches adulthood, the future interest will vest, but in the meantime the son cannot squander the estate and it is not available to the guardian of Tom’s minor grandchild.  


What sort of interests violate the grant?  The most common ones are those that include contingencies that might occur at any time well into the future:

To Mary and her heirs, but if alcohol is ever used on the premises, to my oldest descendant then living.

To Mary and her heirs, but when the Chicago Cubs win the world series, to Phil and his heirs.

You should be able to see easily that the executory interests created by these grants might vest any time in the next three hunded years, long after everyone alive at the time of the grant has died.


Why does the Rule Against Perpetuities have such a nasty reputation?  Because the way it measures time is neither simple nor familiar, lawyers (let alone lay drafters) often miss Perpetuities issues.  For example, compare the following two grants:

(A) To Jerry for life, then to his wife Mary for her life, then to Jerry's issue then living. 

(B) To Jerry for life, then to Jerry's widow for life, then to Jerry's issue then living. 

Grant (A) is valid under the rule.  The contingent remainder in Jerry’s issue will vest at the later of the two deaths of Jerry and Mary.  Thus, it will vest within in 21 years of the death of someone who was alive at the time of the grant, either Jerry or Mary.4  However, Grant (B) fails because it can vest more than 21 years after everyone alive at the time of the grant has died.   How?  Look at the following time line:


1900
Grant effective.  Jerry has life estate.


1901
Jerry and Maxine have child, Ernestina.


1902
Lolita born


1908
Maxine killed by flu epidemic.


1917
Jerry marries Lolita.


1918
Jerry dies of heart attack.  Jerry’s widow, Lolita, has life estate.


1968
Lolita killed in car accident.  Ernestina is alive; interest would vest in her.

In this scenario, the interest in Ernestina vests 50 years after Jerry dies and 60 years after Maxine dies, but they were the only people in the problem alive at the time of the grant.  Lolita and Ernestina were not alive at the time of the grant, so their lives can’t be used as part of the span of time that is used as the measure.  The difference between grant (A) and grant (B) (saying Maxine v. saying “widow”) is enough to change the outcome.  This kind of problem is common enough that a California court held that it was not malpractice for an attorney to make a mistake about the application of the Rule.


Today, the Rule often comes into play in complex real estate transactions when one corporation gives a long-term contingent interest in a piece of land to another corporation.  This interest may be an option that the grantee can exercise over a 30-year period or a clause that gives the grantee title to the property if the grantor ever fails to fulfill some condition.  Because corporations are not “lives” for purposes of the Rule, the relevant time span for corporate transactions is simply 21 years.  Many courts in recent years have litigated questions of the applicability of the rule to options and security interests in land and the results vary from state to state.


Many states have limited the reach of the rule by caselaw or statute.  Florida, for example, says that if a grant violates the Rule, it is not invalid unless 90 years have passed and it still has not vested.  Thus, it effectively replaces the Rule with a 90-year statute of limitations.  However, this statute only applies to grants that became effective after 1988, so Florida lawyers still have to deal with the traditional version of the Rule when dealing with old grants and wills.


For the purposes of the test in this course, you are not responsible for understanding the operation of the Rule.  However, you may find it useful to think of the Rule as an example of a situation in which the law disregards the express wishes of the grantor to further an important public policy, in this case, easy alienation of land. 
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REVIEW PROBLEMS 4P-4S
 (Assume that the Rule Against Perpetuities Has No Effect on These Problems)

(3P) Discuss what interests might be created by the following grant:  Renee conveys Adwacre 

to Stacy for life, then to my heirs, but should Stacy marry before she turns 35, to Marni.  

(3Q) Discuss the state of the title to Brothelacre in the following scenario:  Xaviera granted Brothelacre 

to Betsy if it continues to be used as a house of prostitution, but if not, my heirs can take it.  

Xaviera died, survived by no children or spouse, but by her mother, Yvonne.  Xaviera left a will which gave all her real property interests to her friend Phil.  Shortly after Xaviera's death, Betsy closed the existing brothel on Brothelacre and replaced it with an ad agency.  

 (3R) Discuss who owns Stoberacre in the fol​lowing scenario:  Rob’s will says: 

I leave Stoberacre to Craig for his support and benefit so long as the property is not used for commercial purposes, then to my nephew Jonathan and his heirs if Jonathan reaches the age of 35.

After Rob's death, Craig moves onto Stoberacre and writes success​ful novels on the premises, doing deals with his publisher over the phone.  Craig subsequently dies.  Three days later, Jonathan turns 35.  

(3S) Discuss the state of the title to Steve-Acre in the following problem:  Steve Stevens died in 1990.  His valid will contained the following provision:  

I leave Steve-Acre to my wife for life, then to my children who reach 21 & their heirs, but if any child should marry a person who isn’t Jewish, that child’s share should go to my first grandchild to turn 21. 

The will bequeathed any property not otherwise disposed of to the American Red Cross.  Steve had three children, Anna, Bill, and Claudette.  In 1996, when Steve’s wife died, Anna was 25, Bill was 22, and Claudette was 16.  Anna was married to David, who was Jewish.  In February 1998, Anna and David had a mystic experience and both converted to Buddhism.  It is now February, 2001. To date, none of Steve’s children have had or adopted children themselves. 

1 In other words, if holder’s oldest child is alive, that child gets the life estate.  If the oldest child is dead, but that child’s oldest child is alive, that (grand)child gets the property, etc.  If the oldest child at any step left no living descendants, you then look to the next oldest child or its descendants.





1 Because the feudal lord granted land solely as compensation for personal services, the grant was for no longer than the life of the grantee.  Later the grant was extended to the sons and other issue of the grantee under the designation of “heirs.”  Heirs were thus entitled to stand in the place of their ancestor after his death if mentioned in the grant but only if specifically mentioned.  Thereafter, the word “heirs,” when used in a conveyance to a man “and his heirs,” came to include collateral as well as lineal heirs, ultimately indicating that such grantee took an estate which would pass to his heirs or the heirs of anyone to whom he aliened it.  That is, “heirs” ceased to be a word of purchase and became a word of limitation.  





a [If the grant created a fee simple absolute subject to a covenant, the school district would pay damages for any violation of its terms but would not forfeit its fee simple.] 


1 At common law, the Rule did not apply to future interests in grantors, perhaps on the theory that the grantor’s heirs were easier to keep track of than other kinds of future interest holders.  Some states, by statute or caselaw, apply the limits of the Rule to possibilities of reverter and rights of entry as well.


2 Children who are unborn but conceived counted as alive for this purpose and the folks in the 17th century could not conceive of children created through the use of frozen sperm, eggs, or embryos.


3 Again, the common law made allowances for children conceived but not born after their parent’s death.


4 We can assume they were alive because they were named in the grant.  The grantor presumably would not convey property to “some person named Jerry who might come into existence soon.”
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