(2) Review Problem 2B (Santa Elisa & TAFURI) (S30)

(a) Professor’s Comments 
(i):  Overview: I designed this problem, inspired by the City of San Jose’s plan to purchase the Tropicana shopping center for redevelopment, primarily to test students’ ability to apply the tests from Poletown.  


(A) 2002 Exam Question:  The students who addressed this problem as an exam question were just asked about Public Use generally, so they addressed Midkiff and City of Seattle as well as Poletown.  (Hatchcock and Kelo hadn’t been decided).  The students had 30 minutes to answer this question, so the answers are longer than is typical for the problems in Question II. 

The best answers applied the correct tests with a strong sense of arguments on each side, compared the facts of the problem to the facts of the cases, and addressed many the facts in the problem that arguably distinguished it from the cases we’d read.  I also gave some credit to students who made clear that they correctly understood the relationship between the federal and state tests.  


(B) 2005 & 2014 Class Discussion and Critiques: We limited class discussion to comparison to the facts of Poletown and application of the Poletown legal standards.  The critiques in both years contained a lot of solid policy and/or factual analysis but often did not tie arguments sufficiently to the legal rules from Poletown, sometimes to the point where the student did not seem to understand what Poletown held.  

(ii) Key Facts:
(A) Plausible Public Benefits:  There are many possible public benefits here:  Boosts to the economy from construction jobs and spending and from jobs and spending at the new mall; direct revenue to the city from sales tax and rental income; city programs financed by this revenue; availability of new residences; increased community spirit and social networking from improvement of run-down malls; decreased transportation costs for local residents, etc.  The better answers discussed the likely extent of these benefits. Moreover, private developers with their own money at risk and some expertise may be more likely to do a good job choosing profitable sites than government bureaucrats, thus improving the chances of a public benefit.
(B) Plausible Private Benefits:  The developers avoid the costs of structuring the purchase or rental of the relevant parcels and don’t have to purchase the land.  They also get a fixed rental fee, which both makes planning easier and creates the possibility of high profits if they succeed.  However, they will need to put up the money for construction and could incur substantial losses if the projects don’t succeed.  The extent of the private benefits will depend in part on whether the city sets rental fees at market rates or lower; substantial subsidies via low rent increase profits and lower risk for the developers. 

(C) Facts in the Problem that Might Help Distinguish Poletown:
· Multiple Sites:  Unlike Poletown but like Midkiff, the program here involves multiple sites.  Thus, the success of the program is best evaluated looking at its cumulative effects.  I think this makes the benefits to the public more likely and more substantial because the failure of any one site will not prevent the city from achieving the goals of the program.
· Risk on Developer:  The developer only benefits here if the desired public benefits start to flow.  If the mall does very poorly, the developer will not benefit.  Thus the program is very unlikely to benefit the developer at the expense of the public, arguably making it a stronger case for public use than, e.g., Poletown itself. 

· City is Leasing (Not Selling) the Parcel:  In contrast to Midkiff and Poletown, the city would retain ownership of the land purchased here.  Because the city can put restrictive terms into the leases, it retains more control over what will occur, which makes the case for public use a stronger (like the accountability prong of Hatchcock).  If the shopping center prospers, the city gets both a steady stream of rent and the economic benefits it seeks.  Even if the project is a disaster and the center has to close, the city retains the value of the land. 
· Less Serious Economic Problem; Less Significant Potential Benefit: Nothing in the problem suggests an economic crisis on the scale of the one facing Detroit in Poletown and the benefit to the economy from TAFURI is probably less than the benefits from GM staying.  You would have to argue about whether the potential benefits are “significant” enough to meet the test.  However, you could also use this fact to say that the developers are not holding a gun to the heads of city officials and so are less likely to force them to accept bad programs.
· Replacing Similar Business on Same Site:  GM was moving its factory to a place that had been residential, not refurbishing an existing site.  Students on both sides argued that this fact supported their position:
· New Shopping v. Old:  Many people prefer to shop in new malls because they are cleaner and less run-down.  This difference may mean the program’s success is plausible.  On the other hand, if the old centers failed for reasons like a high crime rate or the overall economy, refurbishing the centers might not accomplish much
· Freeway Problem:  If people stopped going to OCSC because it became inconvenient to access the site, they might not return to a new mall on the same site.  This fact most notably made the likely benefit of purchasing this site less “clear.”  However, this fact was less conclusive than some of you suggested.  Remember that a private developer chose the site and presumably believes s/he can make it work, perhaps by rearranging the ways that the center accesses surface roads. 
· Creating Residences as well as Businesses:  In their exam answers, many students neglected to mention at all that residences make up part of the package.  These may add benefits in a place where there is a shortage of rental housing, and may make the center more stable or successful because of the built in customer traffic.
(iii) Legal Analysis

(A) Under Poletown:


(1) Primary Beneficiary Test
· Balancing:  I was looking for explicit discussion of why one set of benefits outweighed the other.  This test requires you to try to do the comparison and defend it. However, many exam answers listed public and private benefits, then either concluded that one set was greater without any support, or never argued about which set was greater at all.  One 2014 critique cleverly noted the difficulty of comparing developers’ profits to the wide range of more intangible or diffuse benefits that may flow to public.    

· Both the public and private benefit are probably smaller than in Poletown, but my sense is that the fact that the private benefit is dependent on the success of the projects would be a strong argument in favor of this test being met.  
· Some students suggested that, because the private profits might be substantial, they could not be characterized as “incidental.”  However, in this context, I think that “incidental” might be defined as “not the main point.” Where substantial benefits flow to the public from the program, some private profits are OK.  Remember that Poletown itself approved a substantial benefit to GM.
· Purpose:  Nothing in the problem suggests that the purpose of TAFURI is to feed profits to developers.
· Structural:  The city designed the program here and chooses among developers’ proposals.  The developers choose the sites and the plans.  Thus, they have more say in the planning (and maybe can arrange for more private benefits) than in a program where the city chooses the sites and asks for bids from developers. However, the fact that developers bear as much risk as they do suggests they are not completely driving the deal.
     

(2) Clear & Significant Benefit:  This test allowed you the most room for discussion about the strengths and weaknesses of the program.  Ideally, you would discuss these as two separate ideas.  A benefit is “clear” if it is not speculative and is “significant” if it is sufficiently large or important.  In 2002, we didn’t spend a lot of time on this distinction, so I didn’t mark down if students didn’t focus on it.  In any event, many students in tests and critiques applied this test in a very conclusory way and needed to do a better job defending that this test was met (or not).  
(B) Other Cases

· Midkiff:  This is an easy Midkiff case.  Urban renewal projects like this are rational ways to improve the general welfare by reducing urban blight and improving the economy.  I gave credit for accurately stating the test and briefly defending that it was met.  I don’t think lawyers in the field would dispute this issue, so although I gave some additional credit for people who defended the legitimacy of the state purpose or the rational basis for the program at more length, your work under Poletown mattered more to your grade.

· Seattle:  These projects look a lot like the Westlake project that was rejected in the first City of Seattle case.  The fact that the TAFURI projects contain residences may make them even less appropriate.  It is unclear from the facts given in the problem whether the city was leasing or selling the land involved in the Westlake project.  If it was selling the land, that would provide a way to distinguish the case.  
(C) Confusion About Legal Standards:  Many students inaccurately stated or used the relevant legal tests.  You need to memorize the tests from key cases like Midkiff and Poletown, particularly when we went over them in class at length.  The bar exam requires you to have legal standards memorized in more than a dozen subjects at the same time.  It behooves you to develop effective memorization techniques now. 

(1) Public Use Generally
· Some students suggested here that we would know, e.g., if the primary beneficiary test is met after the mall been operating a while.  However, in Public Use cases, landowners usually are trying to enjoin the project before it goes into effect.  Thus, the court cannot wait to see how things play out, but must assess the plans making whatever assumptions are reasonable given the information available.
· None of the cases we read suggested that the net effect on the affected landowners is relevant to the public use analysis.  The benefits to the public do not have to flow to the landowners nor are the harms they experience balanced against the public good  The doctrine assumes that their interests are addressed by the Just Compensation Clause and do not re-enter the analysis of Public Use.
· Several 2014 students argued that the public does not necessarily benefit from revenue flowing to the local government.  In this context, however, you cannot distinguish between the “public” and the “government.”  In a democratic system, you haveto assume that the government will use any revenue to benefit the public in some way (presumably by providing programming or by lowering the tax burden).  

(2) Poletown Standards
· Some students suggested that the government should need a better justification for dislocating people from their homes than for buying up their business property.  However, nothing in Poletown treats that distinction as relevant, let alone important. The only legal test that might take this into account is the “selection” test (Hatchcock/O’Connor), because presumably occupied residences are unlikely to invite government tintervention. 

· Several students argued that eminent domain was not necessary to achieve the city’s objectives.  This may be true, but no case we read makes it legally relevant.  If you make an argument outside the authority you were given, you need to acknowledge that you are doing so.  Otherwise, it just looks like you don’t know the rules.
· Several students addressed whether members of the general public would have access to the leased out space.  This is critical under City of Seattle, but not relevant at all under Poletown.
(iv) Concerns re Exam/Argument Technique
· A number of students both in exams and critiques did some nice economic and political analysis of the project but barely discussed whether the legal tests were met.  Remember that this is a law exam, and there’s a limit to how much credit I can give for analysis unconnected to the law.

· In their exam answers, some students listed an argument on each side of an issue and left it at that.   If you list opposing arguments, it is helpful to try to discuss briefly which is stronger and why.  On the other hand, merely announcing which is the better position is not really much of an improvement; make sure you defend your conclusions.

· You weaken your credibility and therefore your persuasiveness when you misstate or overstate your record.  Read carefully.  Describe facts with precision.
(v) Best Student Exam Answers 


Student Answer #1:  This answer provided nice solid two-sided discussion of all the Poletown tests and of Seattle and a thoughtful sense of the costs and benefits of the program..  

Federal Standard-Midkiff:  Purpose: economic revitalization of urban areas 

Legitimate Purpose: The purpose falls under the welfare area of the city governments police powers. Restoring economic vitality to the urban area through the creation of new residential/shopping centers which are owned by the city but leased at a flat rate to developers is a legitimate purpose because when there is more economic activity the welfare of the people improves with job growth and more commerce. 

Rationally related: It is clear that their actions have a chance to improve the welfare of the people of Santa Adair such that the means of using eminent domain power is rationally related to the end of improving welfare. The city has done some footwork here and has put time, energy and thought to this plan and has installed a review process where the council votes on the matter before eminent domain is used.

Midkiff standard met, easy standard to meet; SCt adopted policy of judicial deference to the state once threshold is met. 

State: PT Jurisdiction:  Under PT the public benefit must be clear and significant. 

Public Benefit: The economic conditions of these failing urban shopping areas will be revitalized (in this case Ocean Crystal when a new freeway rerouted traffic off the streets). The idea here is that if there is a nice new shopping area and residential complex owed by the city that people will return to the area and improve economic activity. More jobs for construction, more jobs for workers of the complex, more economic activity for business overall, the benefit is economic revival, same as Poletown but much greater because of ripple effect of development. 

Clear: the public benefit in this case is very similar to PT in that the city of Detroit wanted to revitalize its economy through the actions of GM setting up a plant which would create jobs for residents. This case also creates jobs for residents by having a new mall and residential complex. New housing also brings new business. However, this must be offset by the commercial activity that is already going on.  If the project fails no clear benefit to the public will be reaped so, in that way, this is a speculative benefit. If the freeway rerouted traffic then there must be something compelling enough such that the residents will want to get off and go to the new mall, this is contingent on the developer. On balance the clear element looks to be met in that the it seems that the current mall is failing it would be pretty hard for the situation to get any worse after brand new development is in place. Because in PT with similar facts, clear element was met, precedent helps the state here. 

Sig: The public benefit of increased jobs would need to be quantified and offset by the number of jobs lost by the current employees of OCSC. To what extent will this housing be accessible to the public such that we can call it a public benefit. If it cost 3000 a month really the public benefit is for the few. The state will bring in more money in taxes and profits from its ownership including equity in land by owning the property but, they will be stuck in long term leases at below market rates if the developments are successful. PT similar facts of economic revit. and the court held that the benefit was significant most likely to have the same holding here. 

Primary or incidental: State will argue that the primary purpose is public benefit of economic  revit. in this case and that the private benefit to the developers of fixed rent and the ability to reap in large profits if there development is successful is incidental. Once the city begins the process of economic revit. it is a slippery slope because other actors will come in and also begin to develop the area as they see investment flooding. The fact that people will have jobs is identical to PT, a case where the public benefit was found to be primary. 

The private benefit of the developers having a huge windfall cannot occur unless the public benefit of the increased economic activity happens which will bolster the state’s coffers and improve the life of the citizens. This private benefit is incidental because if the development is not successful the developers bear the risk while the state still retains ownership rights. Even if the new development doesn't soar economic the city can claim another public benefit of improving the economy just in the building process that would improve the beauty of the area. The public benefit comes first and greater than the incidental private benefit. 

Structural.  It appears however that the developers are driving the deal and when the city has its back against the wall and is stripped for revenue they extend this program out to the developers, similar to the dissent's view in PT. at the end of the day however, the city approves these projects and does not like to be cash strapped and they may be driving the deal. Cities love to get sales tax revenue and over the long term land does go up in value, so the city will be holding the land and be able to get the equity from the land. 

Seattle: interesting b/c the govt retains ownership and provides a public benefit of increased economic activity with an incidental benefit to the developers who are leasing. Case strict and may not let the plan fly because the city is relying so much on the private sector. But, the park was found to be a public use because owned by the city even though the shopping mall was right next door and brought in private profits. State owns the property may be what matters here.

Student Answer #2:  This answer does some very good analysis of the project, although it only does Poletown’s “clear and significant” test and not the balancing test.
Midkiff:  The city would likely show that their purpose, to revitalize the economy, the rationale, to promote the welfare by improving the economy and the means, taking old properties and converting them into new commerce centers would pass the Midkiff test. The purpose is a normal government purpose, to make more money and improve the lives of citizens. The purpose is a legitimate one, since it would at least improve the public welfare and possibly safety by reducing crime in revitalized areas, and the means to achieve the purpose are rational - it is reasonable to assume that giving property to developers under a lease will further the stated purpose. For this reason, if Midkiff is used, the city will likely prevail. 

Poletown:   Clear/Significant Public Benefit:  First, the fact that the developers may reap profits or suffer from unprofitability indicates that the fate of developers is the fate of the public. There is doubt as to whether there will be any benefit, and for this reason it is not clear or significant. The structure of the deal is also questionable because developers submit the plans and arguably dictate some certain terms in those plans - types of stores, size of development, who/how many it may serve, etc. In this case, as in Poletown dissent, the developers may not provide any public benefit, other than some unknown and unpredictable incidental benefits in the future - or none at all. But, the developers may be submitting plans that call for things like parks, open spaces, etc. other places where public use would be the only true use. Without more facts and knowledge of deal terms, the structure of the deal itself may not fail public. 

Counterargument may be that the revival of the economy would be a significant public benefit in Santa Elisa, given the large population and the potential impact positive revenue flow would have on the citizens. However, it is unlikely that this argument survives scrutiny of "clear", as it is unknown whether the developments will be profitable. On the other hand, if they are profitable, the public will be first to benefit. Profits = sales tax/use tax going to the city first, businesses do better and more cash flows into the local economy. The residue going to the developers would simply be their equitable share for the risk they took in the first place. 

Could consider this compensation for the developer effort in making a bigger tax base for the city, in which case you could have a better argument for clear+significant by claiming the benefit is clear, in a future sense, and significant, because the city will prosper as a whole. A court would likely not accept this argument since the development, and its benefits if any, all look to the future in such a large way as to prevent a realistic finding of a clear+significant public benefit. 

Considering that the major freeway took off street traffic, and there is supposedly no easy access to OCSC -if there was, why would it have declined after the freeway came along-,reasonable to infer that OCSC replacement would not fare any better. The developer would lose money, the flat rental fee would be of little benefit to the city, and the citizens would gain little if anything. 

However, the city itself is keeping the land and only leasing it out to developers. This infers that the developer will not have a permanent hold on the land though ) ~ we don't know the lease term. If short, the city could end the lease, and re-use the land for a public purpose like a park, ice rink, etc. If the leases are long, say 100+ years, then the likelihood of ever putting the land back to a use with a clear and significant public benefit would be minimal. 

Seattle:  Under a more strict regimen, any private benefit would mean there would be no public use and the taking not allowed. The private benefit is potentially great, since the developers may reap great profits, will likely decide what stores and services are present, and will have a lease on the property, giving them some rights to probably control who may enter the property, excluding perhaps some types of public use. Developers will also immediately have lucrative leases which, if their original projects fail to generate revenue, may turn around and use for some other money-making purpose that may/may not benefit the city. In light of the present circumstances, a court would fail this as a public use if applying the strict test. 

