DISABILI TY LAW (FALL 2023)
UNIT FIVE SUPPLEMENT
US v. CALIFORNIA MOBILE HOME PARK MANAGEMENT CO. II

107 F.3d 1374 (9th Cir. 1997)

BRUNETTI, Circuit Judge: … In February 1995, the district court held a one-day bench trial and ruled for the defendants. In its findings of fact and conclusions of law, the court ruled that “a waiver of the guest and parking fees at issue was not necessary to afford Ms. Cohen-Strong equal opportunity to use and enjoy her dwelling at Costa Mesa Estates.” Cohen-Strong now complains that the district court erred by denying her right to a jury trial and that the judgment of the district court must be reversed because a reasonable jury could have found in her favor. … Although we hold that the district court erred by denying Cohen-Strong her right to demand a jury trial, we nonetheless affirm the judgment of the district court, as its error was harmless. Upon the evidence presented to the district court, no reasonable jury could have found for Cohen-Strong. 

Cohen-Strong failed to introduce any evidence of an essential element of a prima facie case under 42 U.S.C. §3604(f)(3). To establish her claim, Cohen-Strong was required to show that: (1) her daughter suffers from a handicap as defined in §3602(h); (2) defendants knew of her daughter’s handicap or should reasonably be expected to know of it; (3) accommodation of the handicap “may be necessary” to afford Cohen-Strong an equal opportunity to use and enjoy the dwelling; and (4) defendants refused to make such accommodation. At trial, Cohen-Strong failed to show that the waiver of the fees “may be necessary” to afford her an equal opportunity to use and enjoy her dwelling. In other words, Cohen-Strong failed to show that the assessment of the fees caused the denial of her use and enjoyment of her dwelling. See Smith & Lee Assocs. v. City of Taylor, 102 F.3d 781, 795 (6th Cir. 1996) (interpreting “necessary” in §  3604(f)(3)(B) to mean that plaintiffs “must show that, but for the accommodation, they likely will be denied an equal opportunity to enjoy the housing of their choice”).

Both at trial and on appeal, Cohen-Strong relied heavily on this court’s prior opinion, in which we explained:

 The reasonable accommodation inquiry is highly fact-specific, requiring case-by-case determination. In a case such as this one, a reviewing court should examine, among other things, the amount of fees imposed, the relationship between the amount of fees and the overall housing cost, the proportion of other tenants paying such fees, the importance of the fees to the landlord’s  overall revenues, and the importance of the fee waiver to the handicapped tenant.

Each of the factors we discussed is relevant to the balancing of interests inherent in any “reasonableness” determination. This discussion of the “reasonableness” element of an FHA claim did not relieve plaintiff of her obligation to meet each element of her claim. Plaintiff must first show that defendants’ policy caused an interference with her use and enjoyment. Without a causal link between defendants’ policy and plaintiff’s injury, there can be no obligation on the part of defendants to make a reasonable accommodation. In the prior appeal, we reviewed only the district court’s dismissal of plaintiff’s complaint. In that appeal defendants argued that they could not, under any set of circumstances, be required to waive their generally applicable fees. We disagreed with defendants and explained that the district court must develop the facts of the case before it could determine whether defendants would be required to waive the fees. Having the benefit of a full record, including transcripts of the one-day bench trial, it is clear that Cohen-Strong failed to prove her prima facie case.

In this case, plaintiff asks for a reasonable accommodation not for herself, but for a caregiver, Ms. Dawson. Plaintiff failed to show why Dawson’s convenience is necessary for her own use and enjoyment of her home. Plaintiff submitted no evidence explaining why Dawson could not have parked outside of the mobile home park and still have provided caregiver services to Cohen-Strong’s daughter. The policy at issue in this case is the fee that defendants charged for Dawson parking her car at Cohen-Strong’s trailer home. There is no evidence that Dawson’s car was necessary to provide services for Cohen-Strong’s daughter. Further, Cohen-Strong introduced no evidence explaining why she did not require Dawson to pay the guest and parking fees. Nor did Cohen-Strong explain why Dawson’s employer, the State of California, did not pay the parking fees. It is not unusual for any working person to incur parking expenses at their place of employment. The fact that some of these people may work with handicapped individuals does not require that their parking fees must be waived.

This case is distinguishable from a line of cases under §3604(f)(3) requiring landlords to make reasonable accommodations by providing handicapped parking spaces for handicapped tenants. See, e.g., Jankowski Lee & Assoc. v. Cisneros, 91 F.3d 891 (7th Cir. 1996) (affirming HUD order issued under FHA sanctioning apartment owner for failure to provide parking for tenant with multiple sclerosis).3 n3 The rationale in these cases is that the handicapped person faces injury or pain by having to travel long distances from the house to the car. In these cases causation is clear - without a parking space close to the apartment, the handicapped individual’s use and enjoyment of the dwelling is diminished. Once this link is established, only then do we consider whether it is reasonable to require the manager to provide the accommodation. By contrast, in this case, causation is one step removed. In this case the policy is not directed at the handicapped person, it is directed at a third party. Here, Cohen-Strong failed to show that the policy prevented a third party from being able to provide care services, or that it diminished the care she could receive. For the reasons stated above, we hold that no reasonable jury could have found for Cohen-Strong. Accordingly, the district court’s denial of Cohen-Strong’s right to a jury trial was harmless error. …

DISCUSSION QUESTIONS
5.01.  Suppose you were litigating a case today with facts similar to those in California Mobile Home Park.  After reading the two opinions in the case, what evidence would you look for to try to establish that the waiver of parking fees was necessary?    What evidence would you look for to try to establish that the waiver of parking fees was reasonable?    
5.02.  Darcy is a mobility-impaired tenant who lives on the third floor of an apartment complex with an old elevator that breaks down frequently.  When the elevator isn’t working, Darcy needs assistance to go up and down the stairs and these climbs are still long and painful. 


(a) Suppose replacing the elevator would cost $60,000.  What information would be helpful in decided whether replacing the elevator would be a reasonable accommodation for Darcy’s difficulties?

(b) The landlord has offered Darcy a ground floor apartment in the same building.  What additional facts would help you to determine whether this accommodation should be considered sufficient?
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GRONER v. GOLDEN GATE GARDENS APARTMENTS
250 F.3d 1039 (6th Cir. 2001)
RONALD LEE GILMAN, Circuit Judge. Howard Groner and the Metropolitan Strategy Group, a nonprofit housing rights organization, brought suit against the owners and the manager of Golden Gate Gardens Apartments under the federal Fair Housing Act and Ohio’s analogous anti-discrimination housing provisions. The dispute arose when Golden Gate threatened to evict Groner, a tenant with a known mental disability, following numerous complaints from another tenant about Groner’s excessive noisemaking at all hours of the day and night. Groner alleges that Golden Gate’s refusal to provide a reasonable accommodation that would have enabled him to remain in his apartment amounted to unlawful discrimination. The district court granted Golden Gate’s motion for summary judgment, concluding that the defendants had attempted to reasonably accommodate Groner, albeit unsuccessfully. Groner now challenges that decision. For the reasons set forth below, we AFFIRM the judgment of the district court.  

I.  BACKGROUND. The Golden Gate apartment complex is located in Mayfield Heights, Ohio. Groner, who suffers from schizophrenia and depression, moved into one of the apartments in April of 1997. Golden Gate was aware of his mental disability, but Groner was able to live independently and had no special needs. He paid his rent in a timely manner and properly maintained the condition of his apartment.

Diane Arter had lived in the apartment located directly above Groner’s since 1992. Approximately four months after Groner moved in, she registered her first complaint with the apartment manager, Kathleen Boyle. Arter reported that she was unable to sleep because Groner was screaming and slamming doors within his apartment throughout the night. In response to this complaint, Boyle contacted Ray Gonzalez, Groner’s social worker, to inform him of the problem created by Groner’s behavior. The disturbances persisted during the next month and a half, causing Arter to file a second complaint. Boyle again notified Gonzalez, who replied that he was working with Groner to resolve the issue. Shortly thereafter, with no noticeable improvement, Arter complained a third time. Gonzalez was once again contacted by Boyle. This time, he informed her that he had counseled Groner to “scream into the pillow” to muffle the noises at night.

By May of 1998, Arter had registered a total of four or five complaints concerning Groner’s noisemaking. Because the situation remained unchanged when Groner’s year-to-year lease expired that month, Golden Gate did not renew the annual lease. Groner became a month-to-month tenant, whose tenancy could be terminated on 30-days’ notice to vacate the premises.

During the period in question, Golden Gate soundproofed the front door to Groner’s apartment in an attempt to lessen the noise. This was done after Arter complained that Groner’s door-slamming had caused a picture to fall off the wall in her apartment and break. Golden Gate also gave Arter the option of moving to a different apartment within the complex, or terminating her lease without penalty. Arter, however, refused the offer, saying that it would be unfair to expect her to move as the solution to a problem caused by Groner’s behavior.

When Arter complained again in August of 1998 about Groner’s yelling and door-slamming, Boyle notified Groner that his month-to-month tenancy was not being renewed, and that he would have to vacate his apartment by November 1. Groner relayed this information to Gonzalez, who then contacted Boyle to ascertain why Groner’s tenancy was being terminated. Boyle informed him that Groner’s noisemaking had continued and was disturbing Arter.

In a letter dated October 5, 1998, Gonzalez requested that Groner’s lease be renewed as a reasonable accommodation in light of his disability. When Gonzalez had received no response by October 13, he faxed the letter along with a cover sheet that asked Boyle to call him to discuss the matter further. Boyle then sent Gonzalez a response by fax, agreeing to grant Groner a one-month extension that would provide additional time for Gonzalez to develop a strategy to resolve Groner’s noisemaking. The letter cautioned, however, that the extension was conditioned on Boyle not receiving any further complaints about Groner. Otherwise, he would have to vacate his apartment.

In a reply dated October 16, 1998, Gonzalez wrote that he was continuing to work with Groner on a weekly basis in an attempt to modify Groner’s behavior. Gonzalez again requested that Golden Gate make reasonable accommodations for Groner by (1) providing him a regular, twelve-month lease and (2) contacting Gonzalez immediately upon the receipt of any complaints about Groner. On October 21, 1998, Boyle called Gonzalez to inform him that Groner could remain in his apartment until at least November 30.   

Less than two weeks later, Arter complained that Groner’s noisemaking had persisted. Again Boyle notified Gonzalez, who consulted with Groner. Groner allegedly told Gonzalez that he was no longer making any noise. Despite Groner’s purported denial to Gonzalez, Boyle notified Groner by letter dated November 21, 1998 that his month-to-month tenancy would not be renewed and that he should plan to vacate his apartment by December 31. Gonzalez then phoned Boyle on December 2 to urge her to reconsider. Boyle, however, refused, stating that previous delays had not helped to resolve the problem and that it would be too burdensome for Golden Gate to continue apprising Gonzalez each time Groner caused a disturbance. By this point, Arter had registered approximately ten to twelve complaints concerning Groner’s excessive noisemaking.

In an attempt to extend Groner’s tenancy, Gonzalez wrote Boyle on December 14, 1998 to request a face-to-face meeting and to reiterate the request for a reasonable accommodation. Gonzalez’s affidavit states that when he did not hear from Boyle, he left her a phone message on December 23 and wrote yet another letter on December 28, restating his desire to discuss these matters in person. Boyle apparently never responded to these final inquiries made by Gonzalez. When Groner had not vacated his apartment by December 31, 1998, Golden Gate served him with an eviction notice to leave by January 5, 1999. Groner moved from his apartment at some point thereafter without awaiting the final outcome of this litigation. …

II.  ANALYSIS …  The Fair Housing Act makes it unlawful to discriminate against “any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection with such dwelling,” on the basis of that person’s handicap.  Discrimination prohibited by the Act includes the refusal to make reasonable accommodations in “rules, policies, practices, or services, when such accommodations may be necessary to afford [the handicapped individual an] equal opportunity to use and enjoy a dwelling.” …

Accommodations required under the Act must be both reasonable and necessary to afford the handicapped individual an equal opportunity to use and enjoy a dwelling. See Smith & Lee Assocs., Inc. v. City of Taylor, 102 F.3d 781, 795-96 (6th Cir. 1996) (holding that the city had violated the Fair Housing Act by failing to allow adult foster care homes to operate in areas zoned for single-family neighborhoods). An accommodation is reasonable when it imposes no “fundamental alteration in the nature of a program” or “undue financial and administrative burdens.” Id. at 795.
Whether a requested accommodation is required by law is “highly fact-specific, requiring case-by-case determination.”  California Mobile Home Park I; Hovsons, Inc. v. Township of Brick, 89 F.3d 1096, 1104 (3d Cir. 1996). Courts generally balance the burdens imposed on the defendant by the contemplated accommodation against the benefits to the plaintiff. See Smith & Lee Assocs., 102 F.3d at 795. In determining whether the reasonableness requirement has been met, a court may consider the accommodation’s functional and administrative aspects, as well as its costs. See Bryant Woods Inn  v. Howard County, 124 F.3d 597, 604 (4th Cir. 1997).
Groner argues that the district court erred when it placed on him the burden of showing that the requested accommodations were reasonable. For support of this contention, he points to the legal standard developed by the Third Circuit. There, “the burden of proving that a proposed accommodation is not reasonable rests with the defendant.” Hovsons, 89 F.3d at 1103. This particular question appears to be one of first impression in the Sixth Circuit. Nevertheless, this court in Smith & Lee Associates stated in a footnote that “plaintiffs bear the burden of demonstrating that the desired accommodation is necessary to afford equal opportunity.” Although Smith & Lee Associates limited its discussion to the necessity of an accommodation, it follows that the same analysis applies to our reasonableness determination.

Because the Fair Housing Act adopted the concept of a “reasonable accommodation” from §504 of the Rehabilitation Act, cases interpreting that term under the Rehabilitation Act also apply to claims under the Fair Housing Act. Under the Rehabilitation Act, our circuit requires a plaintiff seeking an accommodation to show that it is reasonable. See Monette v. Elec. Data Sys. Corp., 90 F.3d 1173, 1183 (6th Cir. 1996) (“The disabled individual bears the initial burden of proposing an accommodation and showing that that accommodation is objectively reasonable.”) (emphasis in original). The employer then has the burden of persuasion on whether the proposed accommodation would impose an undue hardship. See id. at 1183-84.
Moreover, the Fourth and Fifth Circuits require Fair Housing Act plaintiffs to bear the burden of proof on the question of reasonableness. See Bryant Woods Inn; Elderhaven, Inc. v. City of Lubbock, 98 F.3d 175, 178 (5th Cir. 1996). District courts making similar inquiries have likewise determined that such plaintiffs bear the burden of proof on this issue. … Finally, other courts analyzing the issue under the Rehabilitation Act have concluded that the plaintiff has the burden of proof to establish reasonableness. See Borkowski v. Valley Cent. Sch. Dist., 63 F.3d 131, 137-38 (2d Cir. 1995) (requiring a Rehabilitation Act plaintiff to show that she needed an accommodation to retain her employment and that such an accommodation existed); Woodman v. Runyon, 132 F.3d 1330, 1344 (10th Cir. 1997) (same). Based on this court’s own precedents and the weight of other authorities, we conclude that the plaintiff in a Fair Housing Act case has the burden of proof to establish the reasonableness of a proposed accommodation.   

Groner’s interests should not be viewed lightly. He is, after all, suffering from a serious mental illness. Furthermore, both parties concede that his noisemaking was directly related to his handicap. Groner, however, has been unable to show that Golden Gate neglected to provide a reasonable accommodation that would have enabled Groner to remain in his apartment.

Initially, Groner requested two possible accommodations. The first suggested accommodation would have enabled Groner to remain in his apartment under the terms of a regular, twelve-month lease as he continued to seek counseling from Gonzalez in hopes of resolving his disturbing behavior. The second proposal would have involved contacting Gonzalez immediately upon the receipt of any complaints about Groner.

Groner was unable to demonstrate that either of these proposed accommodations was reasonable. Golden Gate had attempted to implement a limited version of both proposals when it granted Groner a number of extensions after its initial notice to vacate in October of 1998, and by advising Gonzalez of several disturbances. Gonzalez was aware of the problem since at least May of 1998, because at that time he had instructed Groner to scream into his pillow in an attempt to mute the noises. Moreover, Gonzalez’s October 16, 1998 letter to Boyle states that he had “been working with Mr. Groner on a weekly basis regarding your concerns that he is making loud noises” (emphasis added). Yet Arter continued to register complaints about Groner’s incessant “yelling, screaming, and slamming” of doors throughout this period.

In this appeal, Groner pursues a total of four accommodations that would have allowed him to remain a tenant at Golden Gate. (Although Groner’s response to Golden Gate’s motion for summary judgment included a fifth proposal that Arter report Groner to the police for each disturbance, he has abandoned that proposed accommodation on appeal.) The first proposal that he pursues on appeal is  that Golden Gate could have moved Groner or Arter to another apartment within the complex. All Golden Gate apartments, however, were of the same two-story configuration, so that Groner would have likely disturbed whomever was the neighboring tenant. Groner has thus failed to show that this was a reasonable accommodation that Golden Gate neglected to implement. Furthermore, Golden Gate had given Arter the option of moving, and she had refused to do so. Golden Gate could not lawfully force Arter to vacate her apartment during her lease. “As a matter of law, the [neighbor’s] rights did not have to be sacrificed on the altar of reasonable accommodation.” Temple v. Gunsalus, (6th Cir. Sept. 20, 1996) (unpublished decision … holding that the Fair Housing Act did not require a landlord to evict a neighboring tenant in order to accommodate the plaintiff’s multiple-chemical-sensitivity disorder). Groner, therefore, failed to show that moving either Arter or himself would have been a reasonable accommodation.

Second, Groner suggests that Arter could have been replaced by a “hard-of-hearing tenant” who would be a “perfect match” for Groner. In support of this assertion, Groner points to Boyle’s deposition where she responded “probably” to a question about there being any hard-of-hearing tenants at Golden Gate. Groner ignores, however, the immediate follow-up question concerning her personal knowledge of such tenants. To this, Boyle responded: “I have no knowledge of anyone being hard-of-hearing.” Groner was unable to produce evidence of any hard-of-hearing tenant within the apartment complex. Accordingly, this proposed accommodation was not shown to be feasible.

Third, Groner reiterates the suggestion that Gonzalez be contacted for his immediate intervention whenever a complaint was received. As discussed above, this proposed accommodation had proven to be ineffective in the past. Arter continued to complain of the noise even after Gonzalez’s attempted intervention. Groner argues on appeal that Gonzalez had only been contacted three times during Groner’s two-and-a-half-year tenancy at Golden Gate. The record shows, however, that Arter complained a total of ten to twelve times, and that Groner’s screaming and slamming of doors occurred on a regular basis well after Gonzalez was made aware of the problem. Such an indefinite arrangement, moreover, would likely have imposed an undue administrative burden on the Golden Gate staff. Accordingly, Groner has failed to demonstrate that such an accommodation was reasonable.

Finally, Groner proposes that Golden Gate could have undertaken further soundproofing of his apartment. Although Golden Gate had soundproofed the front door to the apartment, Arter continued to be disturbed by his noisemaking. Golden Gate also raises legitimate safety concerns that could result from soundproofing an entire apartment, such as an increased fire hazard and an inability to communicate with the tenant in the event of an emergency. Moreover, such an undertaking would substantially alter Groner’s apartment beyond his tenancy. Despite Groner’s contention that he would have undertaken the expense under the Fair Housing Act, the Act does not require “changes, adjustments, or modifications... that would constitute fundamental alterations.” Bryant Woods Inn. Soundproofing the entire apartment would amount to such a fundamental change. As such, Groner has not shown that this would have been a reasonable accommodation.

Throughout this appeal, Groner also asserts that Golden Gate violated its duty to engage in a dialogue with Gonzalez in order to accommodate Groner’s disability. Groner contends that the failure of Boyle to respond to Gonzalez’s requests in December of 1998 for a face-to-face meeting to discuss possible accommodations is evidence of bad faith on the part of Golden Gate. By that point, however, Boyle had already been in close contact with Gonzalez for months, and previous efforts to accommodate Groner’s disability had proven unsuccessful. We therefore agree with the district court’s conclusion that such inaction did not establish bad faith on the part of Boyle, even though we do not condone her failure to respond to Gonzalez’s eleventh-hour efforts. Moreover, while some courts have imposed an obligation on employers and employees to engage in an interactive process, there is no such language in the Fair Housing Act or in the relevant sections of the Department of Housing and Urban Development’s implementing regulations that would impose such a duty on landlords and tenants. See 24 C.F.R. §§100.200 - .205.

Taking all of the circumstances into account, the balance of the equities in this case does not weigh in Groner’s favor. All previous efforts to resolve the problem had failed. Groner’s alternative proposed accommodations were not found to be reasonable. As the Seventh Circuit has recognized, a “reasonable accommodation does not entail an obligation to do everything humanly possible to accommodate a disabled person.” Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995). Because Golden Gate has a legitimate interest in ensuring the quiet enjoyment of all its tenants, and because there has been no showing of a reasonable accommodation that would have enabled Groner to remain in his apartment without significantly disturbing another tenant, Groner has failed to raise a genuine issue of material fact as to a violation of his rights under either the Fair Housing Act or the equivalent laws of Ohio. …

DISCUSSION QUESTIONS: Groner
5.03.  Groner holds that the burden of showing an accommodation is reasonable rests on the claimant.  The court says this follows from its prior holding that the claimant bears the burden of showing that the accommodation is necessary.  Do you agree with this logic?  What other arguments do you see about who should bear this burden?

5.04.  The court holds that Groner’s request to soundproof the apartment at his own expense is unreasonable because it would fundamentally alter the premises.  Do you agree?

5.05. Do you agree with the court that Groner did not show that his proposed accommodations were reasonable?  Is there any legal significance to the manager’s refusal to respond to the attempts by Groner’s social worker to make contact in late 1998?  If Groner had come forward with a hard of hearing tenant who was willing to swap apartments with Arter, should Arter be forced to do the swap?  

(   (   (   (   (
DADIAN v. VILLAGE OF WILMETTE
269 F.3d 831 (7th Cir. 2001)

Williams, Circuit Judge. George and Astrid Dadian wanted to reconstruct their home with an attached, front garage. A local ordinance allowed a permit for a front driveway when 50% of the homes on the homeowner’s block already had front or side driveways, or when the homeowner could demonstrate a hardship. Only six of sixteen homes on the Dadians’ block had front or side drives, so they petitioned pursuant to the hardship exception claiming they had problems with walking (Mrs. Dadian has osteoporosis and asthma, and Mr. Dadian has orthopedic problems). The Village trustees in a 5-2 vote denied the permit because, among other reasons, they believed Mrs. Dadian’s problems with “twisting and turning” would create a safety hazard to the small children on the block. The Dadians sued the Village for disability discrimination under Title II of the Americans with Disabilities Act, and the Fair Housing Amendments Act of 1988, and for a denial of equal protection and substantive due process under 42 U.S.C. §1983. The case went to trial before a jury, which rendered a verdict in favor of the Dadians. Because we find that there was sufficient evidence to support the jury’s verdict and no error in the jury instructions or evidentiary rulings, we affirm.

I. BACKGROUND

A.  Facts.  The Dadians, who are in their mid-70’s, have lived in their current house with a detached garage in Wilmette, Illinois, since 1959. Mrs. Dadian has had problems walking for nine years due to osteoporosis and she also suffers from asthma. She has been confined to a wheelchair in the past, but currently works 2-3 days a week. Mr. Dadian also claims to have problems walking, and works as a real estate agent approximately 6 days a week. Because of their health problems, they hired an architect to design a one-story house on their lot with rooms and hallways wide enough for a wheelchair. The design also included an attached, front garage with a 30-foot driveway. An attached, rear garage would have required an 80-foot driveway, but because Mrs. Dadian has problems twisting and turning for long distances, they believed that the front garage was the best alternative.

In conjunction with the proposed redesign of their house, in 1994, the Dadians sought a 6” side variance from the Village, which was approved, and a curb cut for a front driveway. The Village’s Board of Trustees (“Board”) denied the request for a curb cut pursuant to a local ordinance that prohibited front or side driveways when less than 50% of the houses on a block had them; only six of sixteen houses on the Dadians’ block had front or side driveways. In 1997, the ordinance was amended to include a “hardship exception.”2  The Dadians reapplied for a front driveway permit in 1998.

The Board held a meeting to determine whether to grant the permit. They heard from the Dadians’ lawyer and read reports from two doctors detailing the extent of Mrs. Dadian’s physical impairments. The doctors indicated that the front driveway would be better than a rear one because Mrs. Dadian was able to twist and turn for shorter distances. The Board also heard from residents in the neighborhood. A next-door neighbor asserted that he was concerned about the possible loss of trees but was willing to support the Dadians, while another neighbor mentioned that he thought front garages were unsightly. One neighbor appeared in-person at the hearing and stated that she was concerned about the safety of small children.

Three members of the Board expressly stated that they were concerned about whether Mrs. Dadian could safely back out of a driveway and not cause injury to small children on the block. Because of the Board’s safety concerns about her backing out a front driveway, the Board proposed that the Dadians construct an attached, rear garage with a turnabout (this was not an accommodation because the Dadians did not need a curb cut permit to construct a rear driveway). The Dadians rejected the proposal on the grounds that it would require almost complete loss of the grass in the backyard and give the backyard a “parking lot feel.” The Board voted 5-2 to deny the permit for the front driveway.

B. District Court Proceedings.  … The case went to trial before a jury who heard testimony from multiple witnesses, including both of the Dadians and their doctor. The jury also viewed a videotape of the Board’s meeting. At the close of the evidence, the Village filed a motion for judgment as a matter of law…. The district court granted the Village’s motion on the equal protection and substantive due process claim, but denied the motion as to the claims premised on the Village’s violation of the ADA and FHAA. The jury rendered a verdict for the Dadians on the remaining claims, and the Village timely filed a motion for judgment notwithstanding the verdict, or alternatively, for a new trial. The court denied the Village’s motion and enjoined the Village from enforcing, or endeavoring to enforce, the ordinance against the Dadians to prevent them from constructing a house with an attached, front garage. The Village appeals from the jury verdict, the district court’s denial of its motion for judgment notwithstanding the verdict or alternatively for a new trial, and the entry of the injunction. 

II.  ANALYSIS.  On appeal, the Village argues that the Dadians failed to prove that: 1) they were disabled, 2) the Village did not reasonably accommodate their disabilities, and 3) the Village intentionally discriminated against them because of their disabilities. The Village also contends that the jury instructions improperly placed the burden of proof on the Village as to whether Mrs. Dadian posed a direct threat to the safety of others…. We address and reject each argument in turn.

A.  Disability discrimination.  … [B]ecause there was a jury verdict, we are “limited to deciding only whether the evidence presented at trial, with all the reasonable inferences drawn there from, ‘is sufficient to support the verdict when viewed in the light most favorable to the [plaintiff].’ ” Hasham v. California State Bd. of Equalization, 200 F.3d 1035, 1043 (7th Cir. 2000).  “We will overturn a jury verdict for the plaintiff only if we conclude that ‘no rational jury could have found for the plaintiff.’ Indeed, this standard is applied ‘stringently in discrimination cases where witness credibility is often crucial.’ ” Id. 

1. Evidence of the Dadians’ disabilities. The Village’s first argument is that the Dadians did not establish a prima facie case under the McDonnell Douglas method of proof because they did not prove that they were disabled. We are baffled as to why the Village is arguing about the application of McDonnell Douglas because once the case has been decided on the merits, the McDonnell Douglas framework drops out of the analysis. After trial, the issue becomes whether the jury’s verdict is against the weight of the evidence, with the focus being on whether there was sufficient evidence on the ultimate question of discrimination.  Therefore, we recast the Village’s argument as a challenge to the sufficiency of the evidence as to whether the Dadians’ impairments rendered them disabled.

Title II of the ADA and the FHAA prohibit housing discrimination because of a person’s disability or handicap. Both acts provide that a person is disabled, or handicapped, if she has 1) a mental or physical impairment that substantially limits a major life activity, 2) a record of such an impairment, or 3) is regarded as having such an impairment. Because both acts contain the same definition, we use the terms disabled and handicapped interchangeably throughout the opinion, and construe them consistently with each other.  Whether a plaintiff has an impairment and whether it substantially limits a major life activity is to be decided on a case-by-case basis.  

The jury heard testimony from one doctor and both of the Dadians about the disabling and degenerative nature of Mrs. Dadian’s osteoporosis. Dr. Semerjian testified that Mrs. Dadian’s osteoporosis caused her to have a femur fracture, a total knee replacement, compression fractures of her vertebrae, and degenerative disease of the joints. He further testified that these problems substantially limited her ability to walk (a major life activity). Mrs. Dadian testified that her osteoporosis  created problems with her sense of balance and that she had to hold onto the rails on her stairwell to pull herself up the stairs leading to her bedroom. She also stated that although she could walk the 80 feet from her rear garage to her home, she does so “very slowly” and “carefully.” Even so, she has fallen and fractured her femur on this walk. Mr. Dadian also testified to the problems Mrs. Dadian has walking due to her osteoporosis.

In light of the procedural posture of this case, it is not our role to come to a decision as to whether either of the Dadians was disabled under the ADA or FHAA. Rather, we only need to decide after reviewing the testimony in the light most favorable to the Dadians whether there was sufficient evidence for a reasonable jury to come to such a conclusion. Keeping in mind the jury’s ability to assess the Dadians’ credibility, we believe there was sufficient evidence to find that Mrs. Dadian’s osteoporosis rendered her disabled. We also recognize that the evidence could have led reasonable men and women to reach different verdicts; therefore, we also conclude that the court was correct not to grant the Village’s motion for a directed verdict.4 

Because the permit sought by the Dadians and the requirements of the FHAA require only one of the Dadians to be disabled, we do not consider whether Mr. Dadian could be considered disabled (although we express our doubt as to whether a reasonable jury could have so concluded).

2. Failure of the Village to reasonably accommodate. The Village’s next argument is that even if the Dadians were disabled, there was insufficient evidence that the Village failed to reasonably accommodate their disabilities. A violation of either act can be established by showing that the plaintiff was a qualified individual with a disability, and the defendant either failed to reasonably accommodate the plaintiff’s disability or intentionally discriminated against the plaintiff because of her disability. The Dadians proceeded to trial under both theories. Because we find that there was sufficient evidence to support a jury verdict under the failure to reasonably accommodate theory, we affirm the court’s entry of judgment in favor of the Dadians and denial of the Village’s motion for judgment notwithstanding the verdict.

A public entity must reasonably accommodate a qualified individual with a disability by making changes in rules, policies, practices or services, when necessary. Whether a requested accommodation is reasonable is highly fact-specific, and determined on a case-by-case basis by balancing the cost to the defendant and the benefit to the plaintiff.  Whether the requested accommodation is necessary requires a “showing that the desired accommodation will affirmatively enhance a disabled plaintiff’s quality of life by ameliorating the effects of the disability.” Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995). The overall focus should be on “whether waiver of the rule in the particular case at hand would be so at odds with the purposes behind the rule that it would be a fundamental and unreasonable change.” Washington v. Indiana High Sch. Athletic Ass’n,  181 F.3d 840, 850 (7th Cir. 1999). 

The jury heard testimony about the costs to the Village in granting the front driveway permit, which included zoning and land-use concerns but minor administrative costs, and about the needs of the Dadians, which included the need for Mrs. Dadian to avoid twisting and turning and walking for long distances. The jury also heard from an architect and appraiser that an attached, front garage was a better fit with the new home design than an attached, rear garage with a turnabout because of the “parking lot feel” and implicit loss of aesthetics and decreased home value that a turnabout would create. Because six of the sixteen homes on the block already had curb cuts (via front or side driveways), a reasonable jury could have found that the Dadians’ request was not at odds with the purpose behind the ordinance and would not cause a fundamental or unreasonable change to the ordinance. This is particularly so because the Dadians were not requesting a change to the ordinance itself, but application of the hardship exception to their case. On the other hand, a reasonable jury could have concluded that the Village’s permanent loss of property outweighed the Dadians’ needs because an attached, rear garage with a turnabout would have satisfied their needs and the Dadians should bear the burden of the resulting decreased home value, and not the Village.

Thankfully, we are not a zoning court and our job is not to reweigh the evidence before the jury. Because reasonable men and women could have reached different verdicts, the court was correct not to grant the Village’s motion for judgment as a matter of law, and when the evidence is viewed in the light most favorable to the Dadians, the jury’s verdict should be sustained.

Because we find that there was sufficient evidence for a jury to conclude that the Village failed to reasonably accommodate the Dadians, we do not consider the Village’s alternative argument that there was insufficient evidence that it intentionally discriminated against the Dadians.

B. Jury Instructions.  The Village also argues that the district court erroneously instructed the jury that the Village had the burden of proof as to whether Mrs. Dadian constituted a direct threat to safety, so a new trial is warranted 

We disagree and find that the court properly instructed the jury. We review jury instructions to determine if, as a whole, they were sufficient to inform the jury correctly of the applicable law.  And, we will reverse a jury verdict only if we find the error is not harmless, i.e., affected the substantial rights of the parties. 

The Village maintained that it did not grant the Dadians’ request for a front driveway permit because, among other reasons, the Board believed that Mrs. Dadian posed a direct threat to the safety of others. In connection with this asserted reason, the district court instructed the jury that with regard to the Dadians’ intentional discrimination claim:

The Fair Housing Act and the Americans with Disabilities Acts also prohibit Wilmette from making a permit decision, “because of” a citizen’s handicap unless Wilmette can prove that resident, because of his or her handicap, poses a legitimate threat to the health and safety of others.

The court also instructed:

In order to prevail on [the intentional discrimination] claim, Plaintiffs must establish that the Defendant’s refusal to grant a front driveway permit was based upon a discriminatory motive. As applied to this case, Plaintiffs must establish that Astrid Dadian was a person who was physically disabled or handicapped, and that the Village took that into consideration in denying the permit.

For purposes of this determination, you may consider the Village’s defense that Mrs. Dadian was not qualified to operate a vehicle using a front driveway and that the refusal was not based upon discrimination but rather on safety concerns. As to this defense, the burden of proof is on the Village to prove by a preponderance of the evidence, that Astrid Dadian’s use of a front driveway posed a legitimate safety risk.

We find no reversible error in the instruction given.6 First, the text and legislative history of the FHAA support imposing the burden of proof on the public entity that asserts safety as a defense to a disability discrimination action. …  The legislative history shows that [§3604(f)(9)] was intended to incorporate the standard articulated by the Supreme Court in School Bd. of Nassau County, Florida v. Arline, 480 U.S. 273, 288 n.16 (1987), that an individual is not “otherwise qualified” if she poses a threat to the safety of others unless the threat can be eliminated by reasonable accommodation. H.R. Rep. No. 100-711, at 28-30 (1988). In Arline, the Court held that to determine if an individual was “otherwise qualified” required an individualized inquiry and should not be “based on prejudice, stereotypes, or unfounded fear... .” Thus, to comport with Arline, §3604(f)(9) was enacted “to require that the landlord or property owner establish that there is a nexus between the fact of the individual’s tenancy and the asserted direct threat.” H.R. Rep. No. 100-711, at 29 (emphasis added). The legislative history goes on to state that “if the landlord determines, by objective evidence that is sufficiently recent as to be credible, and not from unsubstantiated inferences, that the applicant will pose a direct threat to the health or safety of others, the landlord may reject the applicant as a tenant.” Id. at 30 (emphasis added). Based on these statements, we conclude that a public entity that asserts the reason it failed to accommodate a disabled individual was because she posed a direct threat to safety bears the burden of proof on that defense at trial. …

DISCUSSION QUESTIONS: Dadian
5.06.  Did the ordinance laid out in footnote 2 entitle the Dadians to a hardship exemption independently of their federal claims?

5.07  Did the availability of the backyard turnabout driveway make the accommodation requested by the Dadians unnecessary?  Do you agree with the jury that, under all the circumstances, the requested accommodation was reasonable?

5.08.  What sort of evidence on behalf of the city would you want to satisfy its burden of proving a direct threat to health and safety from Mrs. Dadian’s driving?  What sort of evidence would you want on behalf of the Dadians to rebut the city’s direct threat claim?  Could the Dadians argue that, as long as the state allows Mrs. Dadian to drive, the municipality cannot raise her driving as a direct threat?
3 The vast majority of reported cases brought under §3604(f)(3) involve developers’ requests for variances of zoning ordinances that would allow them to build housing for handicapped persons. … In these cases, causation poses no independent hurdle for the plaintiffs. The city policies directly interfere with use and enjoyment because they prevent the housing from being built. 


2 The ordinance provides that relief from the strict application of the ordinance shall be granted if the petitioner demonstrates that:


(A) The particular physical conditions, shape, or surroundings of the property would impose upon the owner a practical difficulty or particular hardship, as opposed to a mere inconvenience, if the requirements … were strictly enforced; and, 


(B) The plight of the property owner was not created by the owner and is due to unique circumstances associated with the property itself; and, 


(C) The difficulty or hardship is peculiar to the property in question and is not generally shared by other properties in the same ‘neighborhood,’ ... and, 


(D) The difficulty or hardship resulting from the strict application of the standards set forth . . . would prevent the owner from making a reasonable use of that the [sic] property; however, the fact the property could be utilized more profitably with the requested relief than without the requested relief shall not be considered as grounds for granting the requested relief; and, 


(E) The proposed driveway will not create an unusual danger to pedestrians or other users of the public sidewalk and/or parkway, or otherwise endanger the public health, safety and welfare; and, 


(F) The proposed driveway will not require the removal, relocation or disruption of public facilities or public utilities, or require the removal of parkway trees of such a size that they cannot be replaced with compensatory plantings of substantially the same diameter or size... .


Strict application of the ordinance was also not required when it would be inconsistent with federal or state laws, or there were unusual circumstances affecting the property or the owners that would create a substantial and unusual hardship on the owners.


4 Because a plaintiff only has to suffer from one impairment to be considered disabled, we do not need to determine if the jury could have also found that Mrs. Dadian’s asthma constituted a disability.


6 We do find that the district court erred in limiting the direct threat defense to the intentional discrimination claim. Whether an individual is “otherwise qualified,” i.e., poses a direct threat to the safety of others, is also relevant to a plaintiff’s failure to reasonably accommodate claim.  School Bd. of Nassau County, Florida v. Arline, 480 U.S. 273, 288 n.16 (1987); H.R. Rep. No. 100-711, at 28-29 (1988). The error was harmless, however, because the jury’s verdict in favor of the Dadians shows that it did not believe that Mrs. Dadian posed a direct threat to the safety of others under either theory.
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