ASBURY v. BROUGHAM
866 F.2d 1276 (10th Cir. 1989)

PARKER, District Judge:  Plaintiff Rosalyn Asbury brought suit under 42 U.S.C. §1982 and the Fair Housing Act, claiming that the defendants refused to rent or to allow her to inspect or negotiate for the rental of an apartment or townhouse at Brougham Estates in Kansas City. Defendants Leo Brougham, individually and doing business as Brougham Estates and Brougham Management Company, and Wanda Chauvin, his employee, appeal a jury verdict awarding Asbury compensatory damages of $7,500 against them... .  Leo Brougham appeals from the jury verdict awarding punitive damages in the amount of $50,000 solely against him.  Defendants contend that the jury verdict awarding compensatory damages is unsupported by the evidence because it failed to establish an intent to discriminate. Defendant Leo Brougham appeals the award of punitive damages on the additional ground that any discriminatory motivation that the jury may have found on the part of Wanda Chauvin could not be attributed to Brougham, on whose behalf she managed leasing of apartments and townhouses at Brougham Estates.  The defendants argue, therefore, that the district court erred by denying their motion for a new trial.

I. Sufficiency of Evidence Supporting a Finding of Racial Discrimination in Violation of §1982 and FHA.  42 U.S.C. §1982 and the FHA both prohibit discrimination on the basis of race. In order to prevail on a claim made under these statutes, plaintiff must prove a discriminatory intent.  A violation occurs when race is a factor in a decision to deny a minority applicant the opportunity to rent or negotiate for a rental, but race need not be the only factor in the decision.  In addition, §3604(d) of the FHA specifically prohibits dissemination of false information about the availability of housing because of a person’s race. Accordingly, failure to provide a minority applicant with the same information about availability of a rental unit or the terms and conditions for rental as is provided to white “testers,” results in false information being provided and is cognizable as an injury under the FHA. 

A.   Asbury’s Prima Facie Case under §1982 and FHA.  The three‑part burden of proof analysis established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), a Title VII employment discrimination case, has been widely applied to FHA and §1982 claims.  E.g., Robinson v. 12 Lofts Realty, Inc., 610 F.2d 1032 (2d Cir.1979); Phiffer v. Proud Parrot Motor Hotel, 648 F.2d 548, 551 (9th Cir.1980); see also Denny v. Hutchinson Sales Corp., 649 F.2d 816, 822‑23 (10th Cir.1981) (§1982).  Under the McDonnell Douglas analysis, plaintiff first must come forward with proof of a prima facie case of discrimination. Second, if plaintiff proves a prima facie case, the burden shifts to defendants to produce evidence that the refusal to rent or negotiate for a rental was motivated by legitimate, non‑racial considerations.  Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 254‑55 (1981).  Third, once defendants by evidence articulate non‑discriminatory reasons, the burden shifts back to plaintiff to show that the proffered reasons were pretextual.  Id. at 256.

 The proof necessary to establish a prima facie case under the FHA also establishes a prima facie case of racial discrimination under §1982.  Selden Apartments v. U.S. Dept. of Housing & Urban Development, 785 F.2d 152, 159 (6th Cir.1986); Robinson.  In order to establish her prima facie case, plaintiff had to prove that:

(1) she is a member of a racial minority;

(2) she applied for and was qualified to rent an apartment or townhouse in Brougham Estates;

(3) she was denied the opportunity to rent or to inspect or negotiate for the rental of a townhouse or apartment;  and

(4) the housing opportunity remained available.  

Selden Apartments; Robinson.

A review of the evidence in this case shows that plaintiff established her prima facie case. Defendants stipulated that Asbury is black.  Plaintiff testified that on February 23, 1984, she went to Brougham Estates with her daughter to obtain rental housing. At the rental office at Brougham Estates, Asbury encountered Wanda Chauvin, the manager,4 and explained to Chauvin that she was being transferred to Kansas City and needed to rent housing.  Asbury told Chauvin that she needed to secure housing by the middle of March or the beginning of April.  In response, Chauvin said there were no vacancies, but told Asbury she could call back at a later time to check on availability.  Chauvin provided no information concerning availability of rental units that would assist Asbury in her efforts to rent an apartment or townhouse at Brougham Estates. Asbury asked for the opportunity to fill out an application, but Chauvin did not give her an application, again stating that there were no vacancies and that she kept no waiting list. Asbury also requested floor plans or the opportunity to view a model unit, and Chauvin refused. Instead, Chauvin suggested Asbury inquire at the Westminister Apartments, an apartment complex housing mostly black families.  Although Chauvin did not ask Asbury about her qualifications, plaintiff was employed with the Federal Aviation Authority at a salary of $37,599. Based on her salary, defendants concede that Asbury would likely be qualified to rent an apartment or townhouse at Brougham Estates.  


Defendants argue that Asbury was not rejected because Chauvin courteously invited her to call back. However, there is ample evidence in the record to support the jury’s finding that defendants’ failure or refusal to provide Asbury the opportunity to rent or inspect or negotiate for the rental of a townhouse or apartment constituted a rejection because of her race cognizable under §1982 and the FHA.

Although there was a conflict in the evidence as to the availability of housing at the time Asbury attempted to inspect and negotiate for rental, there was abundant evidence from which the jury could find that housing was available.  Defendants testified that families with a child are housed exclusively in the townhouses at Brougham Estates, and that there were no townhouses available on the date Asbury inquired.  Asbury introduced evidence suggesting that both apartments and townhouses were available and, in addition, that exceptions previously had been created to allow children to reside in the apartments.

On February 24, … the day after Asbury inquired about renting, Asbury’s sister‑in‑law, Linda Robinson, who is white, called to inquire about the availability of two‑bedroom apartments.   The woman who answered the telephone identified herself as “Wanda” and invited Robinson to come to Brougham Estates to  view the apartments. The following day, February 25, 1984, Robinson went to the rental office at Brougham Estates and met with Wanda Chauvin. Chauvin provided Robinson with floor plans of available one‑ and two‑bedroom apartments at Brougham Estates.  Robinson specifically asked Chauvin 
about rental to families with children, and Chauvin did not tell Robinson that children were restricted to the townhouse units. Robinson accompanied Chauvin to inspect a model unit and several available two‑bedroom apartments. Upon inquiry by Robinson, Chauvin indicated that the apartments were available immediately and offered to hold an apartment for her until the next week.

Asbury also provided evidence indicating that townhouses were available for rent.  On February 1, 1984, Daniel McMenay, a white male, notified Brougham Estates that he intended to vacate his townhouse.  On April 4, 1984, Brougham Estates rented the townhouse vacated by McMenay to John Shuminski, a white male. On March 10, 1984, Randall Hockett, a white male, also rented a townhouse at Brougham Estates.  In addition, Asbury provided computer data sheets generated by Brougham Estates which indicated that a third townhouse was unoccupied at the time of her inquiry on February 23, 1984 and remained vacant as of April 10, 1984.  There was also evidence that a building which included townhouse units had been closed for the winter but would be available for rent beginning in the spring.  On February 22, 1984, one day prior to Asbury’s inquiry into vacancies, James Vance, a white male, paid a deposit for a townhouse which he occupied when the building opened on April 10, 1984.  Since Asbury testified that she told Chauvin she did not need to occupy a rental unit until the beginning of April, the jury could have concluded that at least one of the townhouses which was subsequently rented to the white males was available at the time Asbury inquired.  Although defendants took the position at trial that the townhouses were closed or out of order for repair and therefore not available to rent, the jury was free to accept the evidence of availability presented by the plaintiff.

Since Asbury met her burden of proving a prima facie case of racial discrimination, the burden shifted to defendants to prove a legitimate, non‑ discriminatory reason for denial of housing.  McDonnell Douglas Corp.; Burdine.

B.   Failure of Proof of Legitimate, Non‑discriminatory Reason for Rejection. Defendants claimed their legitimate, nondiscriminatory reasons for rejecting Asbury arose out of the policies at Brougham Estates that families with one child could rent townhouses but not apartments, and that families with more than one child were not permitted to move into Brougham Estates.  Defendants further argued that they made no exceptions to these rules. Defendants contended that in accordance with these rental policies, no appropriate housing was available for Asbury when she inquired.  However, plaintiff introduced evidence indicating that exceptions to these rules had been made on several occasions;  families with children had rented apartments, and families with more than one child had been permitted to move into Brougham Estates.  Asbury was not provided information about the terms and conditions that gave rise to an exception to the policy concerning children being restricted to the townhouses.  The jury could therefore find that defendants’ reasons for denying Asbury the opportunity to negotiate for rental were not legitimate and nondiscriminatory.

Defendants also argue that evidence of a high percentage of minority occupancy in Brougham Estates conclusively rebuts the claim of intentional racial discrimination.5 Although such statistical data is relevant to rebutting a claim of discrimination, statistical data is not dispositive of a claim of intentional discrimination.  Furnco Construction Co. v. Waters, 438 U.S. 567, 580 (1977).  Moreover, there was other evidence from which the jury could have determined that race was a motivating factor in defendants’ decision to refuse to negotiate with Asbury for a rental unit. …

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

2.10  Asbury employs the McDonnell Douglas burden shift adapted from Title VII caselaw.  Try to explain in your own words how the burden shift works.  Why might the courts have developed this formula?  Are there problems with using it?  

2.11  In Asbury, what was the evidence supporting the plaintiff?  Supporting the defendant?  Do you think there was sufficient evidence of discriminatory motive to go to the jury even without the burden shift?  Why isn’t the defendants’ evidence “of a high percentage of minority occupancy” sufficient to defeat plaintiffs’ claim?

(  (  (  (  (  (  (
FRAZIER v. ROMINGER

27 F.3d 828 (2d Cir. 1994) 

WALKER, Circuit Judge:  
Plaintiffs brought an action ... alleging that defendants unlawfully discriminated against the individual plaintiffs when defendants failed to rent them an apartment.  After a two-week trial, the jury returned a verdict finding no violation of either the Fair Housing Act or 42 U.S.C. §1982. ...  In this appeal, plaintiffs argue that they were entitled to (1) judgment as a matter of law because defendants failed to rebut their prima facie case under the Fair Housing Act….  We affirm.

BACKGROUND:  Eddie Frazier, who is African-American, and Diane Treloar, who is white, were looking to rent an apartment together on Long Island.  In the course of their search, they contacted the defendants, Tony and Anna Maria Rominger, who had placed an apartment advertisement in New York Newsday.  On July 28, 1991, Mr. Rominger showed the apartment to Mr. Frazier and Ms. Treloar.  Prior to this meeting, Mr. Rominger had shown the apartment to four other individuals, all of whom were white.

Although the parties disagree over certain aspects of the July 28, 1991 meeting, the central facts are not in dispute.  After about fifteen minutes of inspecting the apartment and surrounding grounds, with Ms. Treloar taking the lead in asking questions about the apartment, Mr. Frazier and Ms. Treloar embraced and informed Mr. Rominger that they would take the apartment. At this point, Mr. Rominger stated that they would have to fill out an application.  Further, he indicated at some point during the meeting that he preferred to rent to a single person, although the advertisement had stated that the apartment was for one or two people.  Finally, he explained to the couple that he had already shown the apartment to another individual whom he preferred over the couple because that prospective tenant was a handyman.

Plaintiffs contended ... that once Mr. Rominger realized that the apartment would be for both Ms. Treloar and Mr. Frazier, [his] manner noticeably changed, and he began making excuses to deny them the apartment.  Mr. Rominger testified that he had assumed from the outset that the apartment would be for both Ms. Treloar and Mr. Frazier.

The couple became quiet as they left the apartment with Mr. Rominger.  When they reached the front of the building, Mr. Frazier questioned Mr. Rominger about his apparent hesitancy in renting the apartment.  Mr. Frazier asked Mr. Rominger, “Is this a racial thing?”  Mr. Rominger replied, “Of course not. Everybody has to fill out an application.”  The parties dispute the tone of the conversation.  Mr. Rominger testified that Mr. Frazier’s “voice was very angry.”  Mr. Frazier, for his part, testified that, although he was “very direct and to the point,” he never raised his voice or argued with Mr. Rominger.  After this brief exchange, Mr. Frazier became silent.  Mr. Rominger gave an application to the plaintiffs, and Ms. Treloar filled it out.  The plaintiffs left shortly thereafter.  There is no dispute that Mr. Rominger failed to follow up on the couple’s application and did not return their telephone calls.

The next day, Ms. Treloar went to the offices of plaintiff Long Island Housing Services (“LIHS”) to complain that Mr. Rominger had discriminated against the couple.  ... LIHS sent three testers:  one African-American male, one white couple, and one white male.  The first tester, the African-American male, went to see the apartment on July 31, 1991, three days after Mr. Rominger’s meeting with Mr. Frazier and Ms. Treloar.  Mr. Rominger gave this first tester an application, and he later testified that this individual was “right on top of the list” to receive the apartment.  In fact, the day after their meeting, Mr. Rominger began checking his references.  However, the tester had supplied fictitious references on the application.  After repeated unsuccessful efforts to confirm these references, Mr. Rominger eventually became frustrated and gave up on this individual.

The second tester sent by LIHS was a white couple.  When they arrived to see the apartment, Mr. Rominger also gave them an application to fill out.  Shortly after viewing the apartment, this tester couple called up Mr. Rominger and left a message that they were no longer interested.

The final tester was a white male.  As he did with the plaintiffs, Mr. Rominger showed him the apartment, gave him an application to fill out, and told him that he had others interested in the apartment.  Mr. Rominger then went away on business and Mrs. Rominger went to South America to visit her family.  The tester called Mrs. Rominger upon her return and said he would take the apartment but was told that he must await Mr. Rominger’s return.  Mr. Rominger, upon his return, showed the apartment again to the tester.  While Mr. Rominger was again away, the tester called Mrs. Rominger and insisted on renting the apartment, only to be told again to await Mr. Rominger’s return. Mrs. Rominger eventually acceded to his continued demands and told him to bring the money for the apartment.  The tester called up the next day and stated that he could not take the apartment because his wife had just lost her job.  It is undisputed that the apartment remained vacant until October of 1991, when a white couple rented the apartment.  That rental lasted only one month, however, and thereafter the apartment was rented to a single Hispanic woman.

The defense presented evidence that five of the previous fifteen tenants of the apartment were minorities.  The jury heard testimony from a prior tenant of the Romingers, an African-American woman, who testified that the Romingers were fair to her and that race was never an issue.  Further, the Romingers described another prior tenant, an African-American family, who were not only tenants but close friends of the Romingers.  Finally, Mrs. Rominger, described by the district judge as a Brazilian with dark skin, testified that she is of mixed-race heritage and that numerous of her relatives were “black,” “Indian,” and “Italian.”

Although in preliminary requests to charge the jury, defendants had posited several reasons for denying the apartment to Mr. Frazier and Ms. Treloar, at the charging conference, defendants settled on only one reason: because Mr. Frazier unfairly raised the issue of race discrimination in their July 28, 1991 meeting.  Mr. Rominger testified that being accused of race discrimination made him feel very uncomfortable, and that he considered it important to feel comfortable with his tenants.

As soon as it became clear at the charging conference that the Romingers were relying solely on this proffered justification, plaintiffs moved for a directed verdict, arguing that this justification was neither legitimate nor nondiscriminatory.  The district court denied the motion.  … The jury returned a verdict for the Romingers on both plaintiffs’ Fair Housing Act claim and 42 U.S.C. §1982 claim.  The district court denied plaintiffs’ motion for judgment as a matter of law ….  This appeal followed. …

Motion for Judgment as a Matter of Law.  Plaintiffs first argue that they were entitled to judgment as a matter of law on their [FHA] claim because defendants failed to rebut their prima facie case.  Under the burden-shifting framework originally established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), which is applicable to cases brought under the Fair Housing Act, see Robinson v. 12 Lofts Realty, 610 F.2d 1032, 1039 (2d Cir.1979), if a plaintiff presents a prima facie case of discrimination, the burden of production shifts to the defendant to come forward with a “legitimate, nondiscriminatory reason” for the adverse action.  Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 254 (1981).  If the defendant fails to offer a legitimate, nondiscriminatory reason, then the plaintiff is entitled to judgment as a matter of law.  There is no dispute that the plaintiffs established a prima facie case at trial, namely, that Mr. Frazier is African-American, that the couple was qualified for the housing, that the couple did not get the housing, and finally that the housing remained open. Plaintiffs argue that the sole proffered justification for denying the couple the apartment—Mr. Frazier’s question as to whether the perceived hesitancy was “a racial thing” and the discomfort this question engendered on Mr. Rominger’s part—was neither legitimate nor nondiscriminatory.  Therefore, they maintain that they are entitled to judgment as a matter of law.

The Supreme Court in St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993), clarified the guiding standards in this area:

At the close of the defendant’s case, the court is asked to decide whether an issue of fact remains for the trier of fact to determine.  None does if, on the evidence presented, (1) any rational person would have to find the existence of facts constituting a prima facie case, and (2) the defendant has failed to meet its burden of production—i.e., has failed to introduce evidence which, taken as true, would permit the conclusion that there was a nondiscriminatory reason for the adverse action.  In that event, the court must award judgment to the plaintiff as a matter of law....

… Thus, the difficult question squarely presented for our review is whether a landlord’s concerns that arose when the applicant asked if the perceived hesitancy to rent was “a racial thing” could constitute a “legitimate, nondiscriminatory” reason to reject a prospective tenant’s application, thus permitting the case to go to the jury.  We believe that, in the circumstances of this case, it can.

  
Mr. Rominger testified that Mr. Frazier’s questioning of his requirement of a completed application as racially motivated led to a feeling of discomfort, and that he would prefer to have tenants with whom he felt comfortable.  On cross-examination, Mr. Rominger discussed the encounter in the July 28, 1991 meeting:

It’s a little hard to have a prospective tenant, and you have these kind of arguments in front of the house, and being charged with racial discrimination. I feel if there is no further contact I probably don’t rent an apartment to somebody like this.

I showed the apartment and in no way that I offended anybody.  I stated the fact that there was other people before, and it is true.  And I said to them if there is one person who would like to have the apartment, then that person is maybe more likely to get the apartment than two people.  And I had a person who was very much interested in the apartment.  And I wanted to convey—to convey that to them.  So they get angry.  And I feel that if they would have maybe said, I am sorry, maybe I overreacted, then they had a good chance to get the apartment.

In this context, we believe that Mr. Rominger articulated a legally acceptable explanation for denying Mr. Frazier and Ms. Treloar the apartment which the jury was free to accept or reject.  Mr. Rominger’s proffered reason was not based on Mr. Frazier’s race, but rather on what Mr. Rominger viewed as an unfair accusation that he was a racist.  We cannot say that the uncomfortable feeling induced by the perception of an unfounded accusation of racism is as a matter of law an unacceptable basis to decline to rent to an individual.

Mr. Rominger offered a subjective explanation why he rejected Mr. Frazier and Ms. Treloar.  Courts frequently permit such subjective explanations to be considered by the fact-finder.  See Soules v. U.S. Dep’t of Hous. & Urban Dev., 967 F.2d 817, 823 (2d Cir.1992) (tenant rejected not because of familial status but because of her “negative and combative attitude”); Washington v. Sherwin Real Estate, Inc., 694 F.2d 1081, 1090 (7th Cir.1982) (tenant rejected not because of race but because of his “rude and belligerent behavior in the real estate office”).  To be sure, subjective explanations such as these should be examined very closely.  In some cases, it may be expected that these subjective justifications will be a sham, camouflaging nothing more than an animus towards minority applicants.  But in others, the proffered justification will accurately reflect the defendant’s real motivation.  In such a situation, it is peculiarly and rightfully the province of the fact-finder to determine a defendant’s true reasons for the adverse action.  

In this case, there was an abundance of evidence before the jury to the effect that Mr. Rominger’s conduct had nothing to do with race.  The defendants submitted evidence of a past record of renting to minority tenants, including the testimony of an African-American tenant who stated that the Romingers never treated her or her family unfairly on account of race.  See Sassower v. Field, 973 F.2d 75, 77 (2d Cir.1992) (evidence of past minority tenants tended to refute a claim of discrimination), cert. denied, 507 U.S. 1043 (1993).  Further, the testers’ failure to establish any discriminatory practices tended to support a finding of a lack of racial animus.  Moreover, Mr. Rominger testified that “We don’t look at the color of people,” and Mrs. Rominger, in response to the question whether she viewed tenants differently because they are black, responded, “Absolutely not. My family is black.  I am black myself, if you put it this way.”  She went on to describe her family’s mixed racial heritage.  Finally, the jury learned that the apartment, after a brief one-month tenancy, eventually was rented to an Hispanic female.

In conclusion, we believe that when it is viewed in the full context of this case, the defendants’ proffered reason for rejecting plaintiffs’ rental application—the uncomfortable feeling engendered after Mr. Frazier raised, unfairly in Mr. Rominger’s mind, the question of racial discrimination—can properly be considered by the fact-finder to be a legitimate, nondiscriminatory justification.  Therefore, the district court properly denied plaintiffs’ motion for judgment as a matter of law. … 
(  (  (  (  (  (  (
DISCUSSION QUESTIONS

2.12.
In Frazier, what was the evidence supporting the plaintiff?  Supporting the defendant?  If you represented the defendant, what arguments could you make about weaknesses in the plaintiffs’ tester evidence?  If you were the plaintiffs’ lawyer, what could you have done to strengthen this evidence?

2.13.  Do you agree with the court that the defendant’s proffered reason in Frazier was non-discriminatory?  What policy arguments can you see that support or undermine the decision?   

(  (  (  (  (  (  (
CATO v. JILEK

779 F.Supp. 937 (N.D. Ill. 1991)

SHADUR, District Judge:  Sheila ... and Joseph ... Cato ... and The Leadership Council for Metropolitan Open Communities (“Council”) sue George ... and Beverly ... Jilek ... under 42 U.S.C. §1982 and under Fair Housing Act [§3604] for alleged discrimination in the rental of housing.  Plaintiffs and Jileks have now moved separately for summary judgment ... [P]laintiffs’ motion is granted as to liability (but not yet as to damages), while Jileks’ motion is denied entirely.

Facts.  Sheila, a white woman, and Joseph, a black man, were married on September 12, 1990. Two months earlier (on July 5) Sheila (then known as Sheila Smith) and Joseph had inspected an apartment at 1461 Balmoral, Westchester, Illinois ... in a building owned by Jileks.  After they saw the apartment, Sheila told George that she wanted to rent the apartment and offered to put a deposit on it.  She explained to him that she and Joseph planned to marry on September 12 and that Joseph would be moving into the apartment after they were married.  George offered to send Sheila an application, but she told him that she already had a form of application at home (from another prospective landlord, but unused) and would send it to him.


Sheila recalls that during the telephone conversation … between them the next day, George told her that the apartment was unavailable because the previous tenant had decided not to leave.  Indeed, George’s recollection is that he then told Sheila that he had actually rented the apartment to someone else, though he may also have said that he wasn’t sure when the existing tenant was leaving.  According to Sheila, a few days later George repeated his indisputably false story about the apartment’s unavailability because the existing tenant was staying—this time when Sheila telephoned George on July 9.


Council is an Illinois not-for-profit corporation that promotes integrated housing in the Chicago Metropolitan area.  Jill Tivin ... and John Kuhnen ... , both of whom are white, were employees of Council during July 1990.  On July 10, acting as “testers” for Council and thus posing as Mr. and Mrs. Williams ..., Tivin and Kuhnen inspected the apartment. George decided to rent to the “Williamses” and accepted an application and deposit from Kuhnen on July 12.

  
… [P]laintiffs filed suit … alleging violations of §§1982 and 3604.  This Court entered a Temporary Restraining Order prohibiting Jileks from renting the apartment to anyone other than Catos.  On September 1 Jileks rented the apartment to Sheila.  ...

Section 3604 Liability.  Plaintiffs alleging disparate treatment under Title VIII are generally required to establish a prima facie case of discrimination by showing that (1) they belong to a minority group, (2) defendants were aware of that, (3) plaintiffs were willing and able to rent defendants’ apartment and (4) defendants refused to deal with plaintiffs.  That fits this case precisely under the facts set out in Jileks’ own [motion]:

1. 
Joseph is a member of a minority group, and Sheila was his fiancée (and is now his wife).11 

2. 
Jileks were aware that Joseph was black.12  

3. 
Catos expressed their desire to rent the apartment.13 

4. 
George told Sheila that the apartment was unavailable under one cover story or another, while in fact it remained on the market and was available to testers who viewed it five days later.

But Catos have gone far beyond that prima facie case by offering direct evidence of Jileks’ discriminatory motives.14  For example, George admitted in response to plaintiffs’ interrogatories:

The reason why Sheila Smith and Joseph Cato were not accepted, was because Carl [Heinrich],  the tenant in 1-South told me, if Plaintiffs became tenants in the building:  “George, if you rent the apartment to the two people you just showed the apartment to you will have a lot of trouble around here.” I was afraid of my tenants and what they would do to my new building or to the Plaintiffs so I offered the apartment to Mr. and Mrs. Williams.

And [his deposition] confirms that he understood Heinrich’s comments to be racially motivated and that the comments led directly to George’s rejection of Catos:

A. Because I was inflamed by Carl [Heinrich].  After Sheila and Joe Cato is his name, when they left the apartment, they left after I showed it to them, okay.  Then Carl came out and said, “George, I want to tell you something.  You rent this apartment to these two people and you are looking for a lot of trouble in this neighborhood.”

  
I says, “Is that so, Carl?”

He said, “I am right, George.”

   
I says, “Well, whatever you say, Carl.”

   
Well, that inflamed me, okay, that inflamed me.

Q. When you say “inflamed me,” what do you mean?

A. It inflamed me because I thought of what could happen then perhaps.

Q. What did—

A. I was thinking broken windows.  Maybe the tenants don’t like him, a lot of civil disobedience perhaps on the property there.  I don’t know, thinking about property damage to my apartment building.  Those are the things I thought of, okay.  Then I called Sheila the next day;  says, “Sheila, I have rented the apartment already so you just may as well forget this whole thing.”  ...

Q. Is that what you understood to be the case?  It was because Mr. Cato—

A. I assume it was because the man is black.  That’s what I assumed.16 

In the same vein, George also stated:

Q. Now, you did decide not to rent to Sheila and Joe because Joe was black;  right?

A. After I was inflamed by Carl.  I was ready to rent to them because I have a tenant there now that’s a minority.  Robert Ahrweiler, his new wife is Japanese.  I have no trouble with these people at all.  I rented it right out to them.  I would have rented it to Joe and Sheila too, but Carl inflamed me about the trouble there is going to be.

Q. Right.  And your understanding that trouble was because Joe was black;  right?

A. I would have to assume that’s what it was.

And later:

Q. Now, after Mr.[Heinrich] told you that if you rented to Sheila and Joe there would be problems, did you believe there would be problems?

A. Yes, I did. ...

Q. Why did you think there would be problems?

A. Because I have seen this before in different areas, okay.

George disclosed his own attitude (without Heinrich as a cover story) in his interactions with Kuhnen and Tivin.  Before making an appointment to show them the apartment, George specifically asked Kuhnen if they were white and upon learning that they were said, “Well, that’s fine”17 Then while Kuhnen and Tivin were viewing the apartment, George told them, “I would like to kill her [Sheila] for bringing a black man to my property”18 

  
Beverly too realized that her husband was rejecting Catos because Joseph was black, and she deferred to her husband’s judgment in that respect:

Q. So he did say to you that there might be a problem with the tenants because Mr. Cato is black;  correct?

A. Correct.

Q. And that conversation took place in July of 1990;  correct?

A. Yes.

Q. That was at the time that you were deciding to rent to the second couple; is that correct?

A. Correct.

Q. And you deferred to his judgment on the question of who to rent to;  is that correct?

A. Yes.  Correct.  ...

In light of that direct evidence out of Jileks’ own mouths, there is no need to rely on a prima facie case approach.  That being true, the second step in the Section 3604 analysis parallels the analysis in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).19   Price Waterhouse teaches:

[W]hen a plaintiff in a Title VII case proves that her gender played a motivating part in an employment decision, the defendant may avoid a finding of liability only by proving by a preponderance of the evidence that it would have made the same decision even if it had not taken the plaintiff’s gender into account.

Bachman [v. St. Monica’s Congregation, 902 F.2d 1259 (7th Cir.1990)] explicates the same standard for Title VIII purposes:

To be actionable, racial prejudice must be a but-for cause, or in other words a necessary condition, of the refusal to transact.  Otherwise there is no harm from the prejudice—the harm would have occurred anyway--and without harm there is no tort, constitutional, statutory, or common law.

  
Hence if there is a genuine issue of material fact as to whether Jileks would have rejected Catos even without taking race into account, plaintiffs’ motion must be denied.

Jileks attempt to discount racial discrimination by contending that they actually rejected Catos because the couple was unmarried.  Jileks offer a few wisps in support of that proposition:

1.   George said at one point during his deposition:

How do I know the truth if she is getting married or not.  People say they are getting married, they are not getting married.  Who knows, okay.  I don’t know.  Well, because it’s really none of my business whether they are married or not;  but I have a right who I want in my apartment building.

2.   George asked both Sheila and Kuhnen about their marital status when they inquired about the apartment.

3.   Beverly testified that she disapproved of unmarried people living together and that she preferred married to unmarried couples as tenants.

4.   Beverly answered “[y]es” when asked:

Q. You mentioned earlier in your testimony that your husband mentioned two reasons ...   One, because Mr. Cato was black and there might be problems with the other tenants because he is black.  And the other reason because the first couple said they were married.   Weren’t those the two reasons that your husband discussed with you?20
  
Even when viewed in the light most favorable to Jileks, such scant evidence does not give rise to a reasonable inference that Catos’ marital status by itself would have led Jileks to reject Catos.  [Caselaw on summary judgment] negate[s] any requirement to draw overly strained (as contrasted with reasonable) inferences in the summary judgment framework.  For that purpose “[t]he mere existence of a scintilla of evidence in support of [a party’s] position will be insufficient;  there must be evidence on which the jury could reasonably find for [that party]”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  Jileks’ evidence is really not even such a “scintilla”—it surely does not give rise to a reasonable inference that marital status influenced their decision.

Perhaps most importantly in that respect, Jileks (and even more distressingly, their lawyer) paint a blatantly false picture when they seek to portray George’s decision as a choice between renting the apartment to (1) a white woman applicant who would be living in the apartment either alone or with a boy friend—who by chance happened to be black--until the couple did or did not decide to get married and (2) a white married couple.  Only that fictional scenario enables Jileks to make the specious argument that they were indulging their preferences for married tenants over either single tenants or unmarried twosomes—neither of which preferences would run afoul of the statutory prohibitions against race-based discrimination.

But what gives the lie to that portrayal (indeed, what strips it of the protective mantle of good faith) is that George’s turndown of Sheila and Joseph came before the other couple (who were unknown to George to be testers) ever appeared on the scene.  George lied to Sheila, on the very next day after she had viewed the apartment on July 5, that it had become unavailable either because the previous tenant had decided not to leave or because George had actually rented the apartment to someone else (it doesn’t matter whose recollection of that telephone conversation is accepted—either way, George flat out lied).  It will be remembered that on that preceding day George had found Sheila’s proposed immediate tenancy, and Joseph’s prospective move-in after their September 12 marriage, totally acceptable—he had offered Sheila the application form to fill out and submit.

Only one factor changed between that total acceptability and the very next day’s unacceptability of Sheila and Joseph (which was masked by George’s lie about the apartment’s purported unavailability):  George’s having become alerted to potential anti-black attitudes among other tenants, a problem that he did not want to face.  And so the only possible inference, either reasonable or otherwise, is that George’s July 6 rejection of Sheila and Joseph—which George repeated on July 9, once again before the white “married” couple showed up—was race-motivated and hence unlawful.

Thus Jileks’ attempted injection of the marital status of the “Williamses” as a reason for finding them and not Catos acceptable tenants is a red (white?) herring.  In probative terms, the only critical significance of the “Williamses’ “ July 10 entry into the drama was not to demonstrate that George’s decision had been race-based (something that was definitively established as of four days earlier by George’s own admissions), but rather to establish that George had lied to Sheila when he said the apartment was off the market, using one false story or another as a euphemism for George’s race-triggered flip-flop as to Sheila’s and Joseph’s acceptability as tenants. Jileks’ specious house of cards—so painstakingly and lovingly constructed by their counsel—crashes because its base is wholly nonexistent.

Indeed, even on their own impermissible terms Jileks could not avert a summary judgment loss here.  Even if the critical timing of George’s rejection of Sheila before the tester couple ever showed up as prospective “tenants” were to be ignored (as it cannot be), the now-claimed comparison between Catos and the “Williamses” in terms of their marital status would not generate a genuine issue of material (that is, outcome-determinative) fact.

First, it has already been established through Jileks’ admissions that George and not Beverly made decisions about tenants—and here too she expressly deferred to his judgment as to Catos.  Thus Beverly’s statement regarding her own claimed preference for married tenants is irrelevant to the treatment that was accorded to Catos.  Moreover, even that statement was attenuated by her testimony that she was not biased against unmarried people and did not object to unmarried couples living in her building.

George himself has at no point said that marital status influenced his decision.  His one oblique reference to such status does not even rise to “scintilla” proportions in comparison with his numerous express admissions that Joseph’s race led him to reject Catos.  In fact, George admitted that “but for” Joseph’s race he would have rented to Catos when he said, “I was ready to rent to them [Joseph and Sheila] ... but Carl inflamed me about the trouble there is going to be.”  Beverly’s one statement that George “mentioned” marital status as well as race does not, given George’s own admissions, raise a genuine issue of material fact about his reasons.

Finally, even those scant mentions of marital status came up only during Jileks’ depositions.  In his written response to plaintiffs’ months-earlier written interrogatories as to Jileks’ motivations, George did not refer to marital status at all.  Instead he identified only one, speaking in singular terms:  Joseph’s race was “[t]he reason why Sheila Smith and Joseph Cato were not accepted.” 

When it comes to the issue of intent (and of establishing admissions on that score), that interrogatory response is plainly more reliable and compelling than Jileks’ later depositions for more than one reason.  First, unlike depositions, written responses to interrogatories are prepared statements. Jileks had the opportunity to consult with their attorney and consider their responses carefully before submitting them.  In addition, Jileks’ interrogatory responses were filed on September 21, 1990—just 2 1/2 months after George had actually rejected Catos’ tenancy.  George’s and Beverly’s depositions, on the other hand, were not taken until January 17 and March 27 of this year.  Thus no mention of marital status was made in this litigation--despite the express earlier opportunity to identify every motivation—until six months after Jileks had made their decision to reject Catos.  Hence the only reasonable inference is that marital status was not in George’s mind at the time that he did so, but was an afterthought advanced only under the prompting of this litigation.

  
Once again, though, it is important not to get caught in the deceptive snare that Jileks and their counsel have fashioned with the bogus marital status issue.  That argument cannot begin to explain George’s actions at the critical time that he rejected Catos’ tenancy—with no married couple even on the horizon as prospective tenants—by lying about the apartment’s availability, something explainable only in race-based terms.

Section 1982 Liability.  What has been said to this point also establishes Jileks’ liability under Section 1982, even though that statute unlike Section 3604 requires proof of discriminatory intent.  George’s admissions that he rejected Catos because of Joseph’s race, and Beverly’s deferral to her husband’s race-based decision,21 equally establish that Jileks acted with the prohibited intent, again even viewing the facts in the light most favorable to Jileks.  ...

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

2.14.  Cato sets out a slightly different prima facie case than that used in Asbury.  What are the differences?  Is Cato’s a better test?  Why does the court say the test is unnecessary in this particular case?

2.15  In Cato, what was the evidence supporting the plaintiff?  Supporting the defendant?  What was wrong with defendants’ claim that they had denied plaintiffs the apartment based on marital status?  Why is the court unhappy with the defendants’ lawyer?   
(  (  (  (  (  (  (
Evidence of Discriminatory Intent by Private Defendants

(For You to Use Similarly to Categories Listed in Rizzo)

This is a list of  categories of evidence and examples of each from cases we’ve read and from other cases listed below.  I organized the list in a way that makes sense to me, but many variations are possible.  Because the organization and the categories are mine, you can cite to them in work you do in this class and can always use them to help analyze evidence in reak cases.  However, you cannot cite to the list a4outside f ckass s you would for the list in Rizzo,

Additional Cases Cited


Jancik, 44 F.3d 553 (7th Cir. 1995) * Miller, 595 F.2d 780 (D.C. Cir. 1978)  
Pinchback, 907 F.2d 1447 (4th Cir. 1990) * Phillips, 685 F.2d 184 (7th Cir. 1982)

Robinson, 610 F.2d 1032 (2d Cir. 1979). * Smith, 536 F.2d 231 (8th Cir. 1976).

Soules, 967 F.2d 817 (2d Cir. 1992).

(1) Statements/Acts Indicating Concern About Protected Characteristic


Saying race was cause of decision.  Sorenson.  

Statements that applicants undesirable due to race.  Cato. Pinchback.  


Desire of manager to see applicants before giving application. Smith, 

Explicit policy re protected class.  Marable (footnote); Pinchback.

Questions designed to determine if applicant is in protected class.  Cato.  Pinchback.  


Note:  Courts find Qs about race or ethnicity of prospective tenants highly suspect, hard to imagine legitimate purpose, so strong evidence of discrimination. See Jancik; Soules,

 (2) Evidence of Other/Past Behavior re Protected Category 


Racial Make-up of Complex.  Frazier. Marable. Pinchback. Sorenson. 

Tester Evidence.  Asbury.  Frazier.

Directing plaintiff to housing mostly occupied by plaintiff’s protected class.  Asbury.


Evidence of Treatment of Other Members of Category.  Frazier. Pinchback.  
Statements showing general evidence of prejudice against protected category.  Phillips. 
[Abuse of discretion to fail to admit evidence of prior discriminatory acts,  Miller]

[Futile Gesture Theory can be seen as a subset of this category.]


[Similar to “Historical Background.” Rizzo.]

(3) Timing of Decision 

Change of attitude after conversation about race.  Cato. 


Change of attitude after discovering inter-racial couple was “together.”  Frazier.


Evidence that decision made before defendant knew of supposed reason.  Cato.  Marable.

Co-op changes procedures after voting on white applicant but before voting on African-American applicant at same meeting.  Robinson

[Similar to “Sequence of Events Leading to Decision.”  Rizzo]
(4) [In]Consistent Treatment of Applicants in Application Process 

Refusal to give application or show apartments.  Asbury.  


Failure to communicate exceptions to policies.  Asbury. 

Inconsistencies checking on employment and credit.  Marable.  


  --cf. Did checking process on Ps and all testers.  Frazier


Long delays in dealing with the plaintiff.  Smith

Condo/co-op board uses different decision-making procedures.  Phillips. Pinchback. Robinson.


[Similar to “Departure from Normal Procedural Sequence.” Rizzo.]

(5) [In]Consistent Application of Eligibility Criteria 

Inconsistent application of credit & single criteria.  Marable.  

Inconsistent application of preference against unmarried couples.  Cato. 


Inconsistent application of policies re children.  


Use of Subjective Criteria.  Frazier.  Marable. Robinson

Association didn’t want owner of car washes but had owner of dry cleaning stores.  Phillips

[Similar to “Departure from Normal Substantive Criteria.”  Rizzo.]

(6) Evidence of Defendant’s Credibility 


Inconsistencies between testimony and documentary records.  Marable. Smith.

Changing stories about reasons for treatment of plaintiffs.  Cato.  Marable.  


Finding of discrimination in earlier investigation.  Marable.


Evidence that plaintiff is good candidate for housing opportunity.  Marable. Robinson.
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REVIEW PROBLEM 2B

Based on the following set of facts, Greg Grinch brought an action claiming that Kris Ma had violated §3604(a) of the federal Fair Housing Act.  Discuss whether his claim is likely to succeed.  Fall 2020:  Assume no FHA Exceptions Apply and that no Constitutional Concerns are Implicated. If you believe that mixed motives analysis might be relevant to any §3604(a) claim, work through the mixed motives analysis or but do not discuss whether Price Waterhouse would apply. 

Kao-Tse (Kris) Ma and her husband emigrated to the United States from Taiwan about thirty years ago.  Her husband became a Chemistry Professor at Gesell University.  They purchased a big house near the university with a guest cottage in the backyard.  After her husband died ten years ago, Kris had the big house divided into three apartments that had separate bathrooms but shared the original kitchen.  She then moved into the guest cottage and rented out the three apartments.  As part of the lease arrangements, Kris would cook dinner for her tenants three times a week in the common kitchen in the big house and then eat with them.

Until last August, Kris never had any trouble keeping her three apartments rented out.  Initially, she leased them to former students of her husband.  Since then, vacancies had been filled by word of mouth among Chemistry graduate students and friends of other residents of the house.  Of the twenty-one tenants Kris has had, 14 were Chinese or Chinese-American, 4 were other Asian-Americans, two were German, and one was Dutch.  

At the end of this past July, one of Kris’s tenants moved out.  Neither the tenant who was leaving nor the two who remained knew of anyone who wanted the empty apartment. Kris put a sign in front of the house that said “Apartment for Rent” but there was not a lot of traffic on her street so few people saw the sign. Kris had some friends in the Chemistry Department post a sign advertising the vacancy, but nobody responded. 


One of Kris’s tenants, Steve Soo, was a professor in the Gesell Computer Science Department.  He ran a website that provided information for Chinese students studying at U.S. universities called Dr. Soo’s Haven for Chinese Students in America.  Knowing that many Chinese students studying at Gesell visited his website, Steve offered to post an ad for Kris. He took an instant photograph of her standing in front of the big house wearing an apron and holding a wok and a set of long cooking chopsticks.  He scanned the photo into the computer, and posted it on his site with text in Mandarin Chinese and English that gave standard information about the apartment and concluded “Plus great Chinese home-style cooking three nights a week!  You’ll forget you are in America!”


Greg Grinch was an American of Eastern European descent who was beginning his second year at Gesell School of Law.  Three days after the ad was posted on the web, Greg saw the sign in front of Kris’s house and inquired about the apartment.  While Kris was showing Greg around, Steve came out of his apartment.  After Kris had introduced the two men, Steve looked at Greg in a puzzled way and asked, “How come you were looking at my website?”  When Greg looked confused, Steve continued, “Didn’t you find this place from the ad on the Dr. Soo’s website?”  Greg responded that he has seen the sign in the street.  Steve replied, “Oh, that makes much more sense,” and left abruptly.


After the tour, Greg explained to Kris (who had never rented to a law student before) that he had no present income, but that he had loan money and savings from which he could afford to pay the deposit and rent she requested.  Greg left his phone number with Kris, who said she’d call him “soon” about the apartment. Kris felt uncomfortable with Greg, and also wasn’t sure she wanted a law student in the house.  She decided to wait a few days to see if anyone else inquired.


Three mornings later, Greg was surfing the net and came across Dr. Soo’s website.  When he found Kris’s ad, his immediate reaction was “Well, no wonder she hasn’t called. I’m sure not what she’s looking for.”  He called Kris and left a message on her answering machine that said, “Hi, this is Greg Grinch.  I looked at your apartment the other day.  School is starting soon and I need to know right away if I will be able to get it, but I saw your Chinese cooking ad and I guess I’ll understand if you want somebody who’d be more at home.”


That afternoon, Steve brought home Cindy-Lou Hu, a Chinese-American graduate student in the Mathematics Department.  Like many graduate students in arts and sciences, Cindy-Lou had a small but steady income from teaching undergraduate courses.  Steve told Kris that Cindy-Lou “will fit right in here.”  Cindy-Lou and Kris hit it off right away and Kris decided to rent the apartment to her.  Kris called Greg and told him that she had decided to rent to someone else “because she has a job with money coming in regularly.”

C.  Dialogue Between Courts and Legislatures

\NOTE: The question presented in each of the scenarios described below is how the court interpreting a statute should take into account certain actions of the legislature that occur separately from the passage of the statute in question.  For each scenario, I have provided the sequence of events in question, an example, and a summary of common judicial responses and scholarly commentary.

(1) LEGISLATIVE INACTION

T1: Legislature passes statute

T2: Court interprets statute

T3: Legislature does nothing

T4: Court gets same question about statute again

EXAMPLE: Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752 (1984). In 1911, the Supreme Court had ruled that the Sherman Act’s language prohibiting “contracts, combinations, or conspiracies of restraint of trade,” 15 U.S.C. §1, absolutely banned agreements between suppliers and distributors setting the prices at which the distributor would resell the supplier’s products. The Reagan administration argued in Monsanto that the rule should be changed.  The majority did not reach the issue, but Justice Brennan concurred to make the following point: 

... [T]he Solicitor General has filed a brief … urging us to overrule the Court's decision in Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).  That decision has stood for 73 years, and Congress has certainly been aware of its existence throughout that time.  Yet Congress has never enacted legislation to overrule the interpretation of the Sherman Act adopted in that case.  Under these circumstances, I see no reason for us to depart from our longstanding interpretation of the Act.  ...

DISCUSSION:  Generally speaking, courts tend to treat the earlier precedent in this type of case as more strongly binding than common law precedents.  The idea is that the legislature has acquiesced in the court’s interpretation by failing to overturn it.  Commentators question this assumption, arguing that there are other reasons the legislature may not revisit the issue.  For one thing, the group of people harmed by the court’s interpretation may not be powerful enough or have enough at stake to put sufficient pressure on the legislature to get the issue back on the legislative agenda.  For example, Professor Eskridge argues that when the Supreme Court interpreted Title VII to allow affirmative action, Congress may not have responded because the interests of white males were too diffuse to create the necessary political pressure.
  In addition, the legislators may see no benefit in taking up a particular issue, even if they disagree with the court, if the matter is too limited in scope or too technical for the general public to care.  As Professor Blatt argues, “Most precedent receives no attention outside the policy community, which standing alone has little influence upon the legislative agenda.” 
  

On the other hand, there may be value in a court sticking to its initial interpretations of a statute in order to force the legislature to take responsibility for the ongoing effects of its work.  If a legislature thinks that a court might change its interpretation of a controversial statute, the legislature may avoid tackling the difficult political decisions inherent in revisiting the issue itself.  For example, even if a majority of the Congress thinks affirmative action ought to be illegal under Title VII, they still may find it safer to root for the Supreme Court to reverse its interpretation of Title VII than to undertake a messy public political battle.  

(2) REJECTED PROPOSALS

(2A) Regarding Issues Decided by the Court

T1: Legislature passes statute

T2: Court interprets statute

T3: Legislature considers a  bill that would overrule the court’s interpretation.  

T4: The bill either fails to come to a vote or is voted down

T5: Court gets same question about statute again

EXAMPLE:  Runyon v. McCrary, 427 U.S. 160 (1976), addressed whether 42 U.S.C. §1981 (S1 in your supplement) reached discriminatory conduct by private defendants.  In following the interpretation of §1982 presented in Jones, the Court relied on a rejected attempt by the Senate in 1971 to overrule Jones:

It is noteworthy that Congress in enacting the Equal Employment Opportunity Act of 1972 ... specifically considered and rejected an amendment that would have repealed the Civil Rights Act of 1866, as interpreted by this Court in Jones, insofar as it affords private-sector employees a right of action based on racial discrimination in employment. ... There could hardly be a clearer indication of Congressional agreement with the view that §1981 does reach private discrimination.

(2B) Regarding Issues Not Decided by the Court

T1: Legislature passes statute

T2: Legislature considers an amendment to make a point arguably left uncertain in the statute

T3: The bill either fails to come to a vote or is voted down

T4: Court gets a question that would have been resolved clearly by the rejected amendment

EXAMPLE:  NLRB  v. Catholic Bishops of Chicago, 440 U.S. 490 (1979), addressed whether the National Labor Relations Board had jurisdiction over labor disputes involving lay teachers in Catholic high schools. The statute in question, the National Labor Relations Act, listed a number of specific exemptions from the Board’s general jurisdiction over all labor matters, but did not list religious institutions or religious schools.  The majority found no jurisdiction, largely to avoid the complex constitutional religious freedom issues that would result from Board intervention in religious schools.  Justice Brennan dissented, relying on subsequent attempts to amend the statute:

The Hartley Bill, which passed the House of Representatives in 1947 would have provided the exception the Court today writes into the statute....  But the proposed exception was not enacted.  The bill reported by the Senate ... did not contain the Hartley exception.  ...  The Senate version was accepted by the House in Congress....

Moreover, it is significant that in considering the 1974 amendments [to the statute], the Senate expressly rejected an amendment proposed by Senator Ervin that was analogous to the one the court today creates – an amendment to exempt nonprofit hospitals operated by religious groups.  Senator Cranston, floor manager of the Senate Committee bill and primary opponent of the proposed religious exception, explained:

[S]uch an exception for religiously affiliated hospitals would seriously erode the existing national policy which holds religiously affiliated institutions generally such as proprietary nursing homes, residential communities, and educational facilities to the same standards as their nonsectarian counterparts.  120 Cong. Rec. 12957 (1974) [emphasis by Justice Brennan].

... Thus, the available authority indicates Congress intended to include – not exclude – lay teachers of church operated schools.

DISCUSSION:  Rejected proposals generally are considered an even stronger indication of legislative intent than legislative inaction.  The argument is that the legislature had the opportunity to adopt a particular position an chose not to.  On the other hand, some of the same arguments that apply to legislative inaction apply here as well.  Sometimes legislatures fails to enact legislation for reasons other than a substantive disagreement by the majority with the particular issue.  Moreover, the failure of the subsequent legislature to reach agreement on the particular issue does not necessarily resolve the question of what the enacting body intended at the time it acted.  A commonly repeated maxim is that “the views of a subsequent Congress form a hazardous basis for inferring the intent of an earlier one.”  See, e.g., Consumer Product Safety Commission v. GTE Sylvania, 447 U.S. 102, 117-18 (1980).  Judge Posner, who views legislation largely as the product of political bargaining, argues, "The deal is struck when the statute is enacted.  If courts paid attention to subsequent expression of legislative intent not embodied in any statute, they would be unraveling the deal that had been made; they would be breaking rather than enforcing the legislative contract." 

(3)OTHER LEGISLATION

T1: Legislature passes statute not clearly resolving an important issue.

T2: Other statutes passed before or after the one in question provide insight into how the legislature feels about that issue in other contexts.

T3: Court gets a case requiring to resolve the important issue under the first statute.  

EXAMPLE: McFadden v. The Elma Country Club, 613 P.2d 146 (Wash. App. 1980), addressed whether the provision in Washington’s anti-discrimination statute, RCW 49.60.222, barring discrimination on the basis of “marital status,” covered a refusal to sell a housing unit to a cohabiting unmarried heterosexual couple.  In holding that it did not, the court argued:

RCW 49.60.222 was originally limited to discrimination because of race, creed, color, or national origin.  It was amended in 1973 to add discrimination because of sex or marital status to its coverage.  At that time RCW 9.79.120 provided in pertinent part: 

Every person who shall lewdly and viciously cohabit with another not the husband or wife of such person, . . . shall be guilty of a gross misdemeanor.

   
Such cohabitation was punishable by a jail term of up to 1 year or a fine of $ 1,000 or both. RCW 9.79.120 remained in effect until 1976, 3 years after the amendment of RCW 49.60.222 to cover marital status discrimination. Statutes are to be construed in accordance with legislative intent, and courts are required to view statutes as if the legislature has considered its prior enactments. The existence of the illegal cohabitation statute for 3 years after the amendment of RCW 49.60.222 would seem to vitiate any argument that the legislature intended "marital status" discrimination to include discrimination on the basis of a couple's unwed cohabitation.

    
Furthermore, in 1975 the legislature responded quickly to a Human Rights Commission ruling that it was an unfair practice under RCW 49.60.222, as it was then worded, for a college to permit occupancy of its student housing units by married couples, but not unmarried couples.  In response, the legislature promptly amended RCW 49.60.222, declaring it not to be an unfair practice or a denial of civil rights for such discrimination to occur in the colleges of this state.  Plaintiffs contend that the fact that this amendment did not extend beyond the college setting shows a legislative intent to prohibit discrimination of this kind in other areas.  We do not agree.  While the amendment purports to address only the imminent college housing problem created by the Commission's ruling, we believe the declaration in the amendment expresses a broader public policy against protection of unmarried living arrangements.

EXAMPLE: In National Collegiate Athletic Association v. Board of Regents of The University of Oklahoma, 468 U.S. 85 (1984), the Supreme Court had to decide whether the NCAA’s policy of  forbidding universities from independently marketing college football games to TV broadcasters violated the Sherman Act’s language prohibiting “contracts, combinations, or conspiracies of restraint of trade,” 15 U.S.C. §1.   In finding a violation, Justice Stevens, writing for the Court, noted:

[I]t is not without significance that Congress felt the need to grant professional sports an exemption from the antitrust laws for joint marketing of television rights. See 15 U.S.C. §§1291-1295. The legislative history of this exemption demonstrates Congress' recognition that agreements among league members to sell television rights in a cooperative fashion could run afoul of the Sherman Act….

DISCUSSION: There is some clear logic in looking for legislative intent in other enactments, and courts do it often (though by no means always).  Indeed, we’ve already seen a discussion of this type in Jones when Justice Stewart addresses the significance of the passage of the FHA for the court’s interpretation of §1982.  However, Professors Eskridge and Frickey note a number of problems with the practice.
  First, there might be several analogous statutes to examine, and they might suggest different results.  Second, the other statute may embody different policy concerns.  Third, the legislature may have reached a deliberate political compromise in one or both of the statutes being compared.  Applying the compromise solution of one legislature to a problem unaddressed by another may not give a good indication of how the latter would have handled the problem in the different context and political climate it faced.  Professor Blatt suggests that the usefulness of looking at related statutes may depend on which interpretive community was primarily responsible for the legislation in question: “The continuity of the policy community means that its views are likely expressed in borrowed, concurrent, and subsequent statutes.  The volatility of the political community makes it less probable that its views carry over from statute to statute.”

(  (  (  (  (  (  (
2.  Statutory Interpretation Problem:  Mixed Motives

THE SPECIAL PROBLEM OF MIXED MOTIVES


The articulations of the burden shift in McDonnell Douglas and Burdine do not address the problem of mixed motives.  That is, is an employer guilty of discrimination if it takes action against an employee partly because of some forbidden reason like race or sex and partly for legitimate reasons such as mediocre job performance or insubordination?  As we have seen, courts applying the Fair Housing Act stated that a defendant violated the Act if prohibited discrimination was a “significant factor” in the challenged decision.  See Marable; Rizzo; Sorenson. 
The Supreme Court addressed this issue in the context of Title VII in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). The Justices wrote four opinions in that case, none of which commanded a majority.  However, the opinions between them did establish a relatively clear procedure for addressing mixed motives cases. Under Price Waterhouse, if the plaintiff’s evidence demonstrates that forbidden discrimination was a substantial reason for the challenged decision, but was not the only reason, an additional step is added to the McDonnell Douglas scheme.  At that point, the burden shifts to the defendant to demonstrate by a preponderance of the evidence that it would have made the same decision even if discrimination had played no part in the decision at all.   If the defendant meets this burden, there is no violation of Title VII.

Congress responded to Price Waterhouse by amending Title VII as part of the Civil Rights Act of 1991.  One new section, 42 U.S.C. §2000e-2 (m), provides that Title VII is violated in any case in which the complaining party establishes that forbidden discrimination was “a motivating factor” in the challenged decision.  A second new provision, §2000e-5(g)(2)(B), governs the remedies available in mixed motive cases.  Where the plaintiff has shown that discrimination was “a motivating factor” in the decision, but the defendant “demonstrates that [it] would have taken the same action in the absence of the impermissible motivating factor,” the court can award the plaintiff with declaratory relief, some injunctive relief, costs and attorney’s fees, but cannot award damages or order hiring or reinstatement.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

2.16 Compare the Price Waterhouse test described in Cato and the note on “mixed motives” with the scheme laid out in the Civil Rights Act of 1991 (42 USC §§2000e-2(m) & 2000e-5(g)).  Why might the differences be significant?

2.17  In footnote 19, Cato describes how Congress amended Title VII in the Civil Rights Act of 1991 in response to Price Waterhouse.  Should a court applying Title VIII follow the new Title VII standards or Price Waterhouse?  Try to develop arguments for each position.

(  (  (  (  (  (  (
4 Although there is some dispute in the record concerning the precise relationship between Chauvin and Brougham, Chauvin worked for Brougham on a commission basis, and he specifically referred to her as his employee and rental agent.  As discussed elsewhere in the opinion, Brougham’s liability arises directly from establishing discriminatory policies and procedures.  In addition, discriminatory conduct on the part of Chauvin in her capacity as Brougham’s rental agent or employee is attributable to Brougham as owner and managing partner of Brougham Estates.  Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 552 (9th Cir.1980) (“The duty of the owner ... to obey the laws relating to racial discrimination is non�delegable.”)


5 Defendants introduced evidence indicating that in 1983 total black occupancy was 20% and in 1984 total black occupancy was 25%.


11 Although Sheila intended to move into the apartment alone at the outset, Joseph intended to move in after their marriage (and ... was a potential tenant on July 5).


12 [George Jilek’s deposition] says:


     Q: When did you first become aware that Mr. Cato was black?


     A: When I looked at him.


13 Because Jileks rejected Catos as tenants before receiving their application, Catos’ ability to rent the apartment was not completely clear at the time the claimed discrimination took place.  Sheila did offer to place a full security deposit on the apartment, and the very fact that Catos have been living in the apartment since September 1990 confirms their financial ability to rent it.  Understandably Jileks have not raised lack of ability as a defense, nor have they submitted evidence countering Catos’ assertion that they were able to rent the apartment.  That will therefore be considered an undisputed fact.


14 In the Title VII employment discrimination context, Terbovitz v. Fiscal Court of Adair County, 825 F.2d 111, 115 (6th Cir.1987) has held that the prima facie case analysis is not necessary when plaintiffs offer, and the finder of fact believes, direct evidence of discriminatory intent:  “Direct evidence and the McDonnell Douglas [prima facie case] formulation are simply different evidentiary paths by which to resolve the ultimate issue of defendant’s discriminatory intent.”  Direct evidence of discrimination, if credited by the fact finder, removes the case from McDonnell Douglas because the plaintiff no longer needs the inference of discrimination that arises from the prima facie case.  Upon crediting the plaintiff’s direct evidence, the district court finds facts requiring the conclusion that unlawful discrimination was at least a “motivating factor” for the employer’s actions....  The existence of unlawful discrimination is  patent, and if the employer does not propose an alternative explanation for its actions, Title VII liability will automatically follow.


16 Fear of “trouble in the neighborhood” or the reaction of other tenants does not, of course, excuse the racially motivated rejection of tenants. 


17  Kuhnen says that when he called George to set up the appointment to view the apartment, “George Jilek then inquired if [Kuhnen] was white stating ‘I hate asking that question, but there have been lots of blacks coming by to see the apartment.’” 


18  Kuhnen relates that conversation in these terms:


George Jilek told affiant that the other day a white woman came to apply for the apartment.  George Jilek said that he “could have killed her” because she was marrying a black man.  George Jilek then said that he objected to blacks living in his building because the neighbors would not like it.  He also said if one moves in they all start moving in and there aren’t any of “them” in the area.  He further stated that he told the white woman that the current tenant was not going to move.


19 Although Price Waterhouse deals with Title VII employment discrimination, our Court of Appeals has extended its approach to Title VIII in Bachman v. St. Monica’s Congregation, 902 F.2d 1259, 1263 (7th Cir.1990) – not a startling extension, given the general tendency of the courts to apply Title VII jurisprudence in Title VIII cases.  ...


Even as this opinion is being written, Congress has acted to change the impact of Price Waterhouse legislatively.  But because the legislation would amend only Title VII in that respect (and not Title VIII), and because Bachman cites to the Supreme Court’s analysis of the original statute in Price Waterhouse (a legal analysis that is presumably untouched by later legislative changes), this opinion indulges the pro-Jilek inference—this time legal, not factual--that the undiluted  Price Waterhouse standard continues to control in Title VIII “mixed-motive” cases.


20 Plaintiffs’ lawyer, and not Jileks’, asked that question (which may account for its leading nature).  It may be that counsel was not fully sensitized to the nuances of the required causal nexus under Price Waterhouse, which can render a “mixed motives” case a less likely candidate for summary judgment.


21 Although Beverly did not herself engage in overtly discriminatory conduct but merely deferred to George’s decisions, she is nonetheless liable.  Because they owned the 1461 Balmoral property as joint tenants, George acted as Beverly’s agent in renting the apartment. As Coates v. Bechtel, 811 F.2d 1045, 1051 (7th Cir.1987) has explained:


As a matter of well-settled agency law, a principal may be held liable for the discriminatory acts of his agent if such acts are within the scope of the agent’s apparent authority, even if the principal neither authorized nor ratified the acts.  In cases of racial discrimination in housing under both 42 U.S.C. §1982 and 42 U.S.C. §3604, the courts have imputed the wrongful acts of a real estate sales or rental agent to the property owner he is representing regardless of whether the owner specifically authorized the agent to engage in racial discrimination.  The principal owner’s liability is unaffected by the fact that the person committing the discriminatory acts in the course of disposing of the property is a relative or a neighbor rather than a professional real estate agent. Consequently both spouses are liable when one spouse engages in discriminatory conduct while renting jointly owned property.  
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