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SUPPLEMENTAL COURSE MATERIALS
Chapter V:  The Takings Puzzle: 

Constitutional Protection of Private Property
Note:  Habeas Corpus

A writ of habeas corpus is a judicial mandate to a prison official ordering that an inmate be brought to the court so it can be determined whether or not that person is imprisoned lawfully and whether or not he should be released from custody. A habeas corpus petition is a petition filed with a court by a person who objects to his own or another's detention or imprisonment. The petition must demonstrate that the court ordering the detention or imprisonment made a legal or factual error. Habeas corpus petitions are usually filed by persons serving prison sentences. Also, a party may file a habeas corpus petition if a judge declares her in contempt of court and jails or threatens to jail her.
Habeas corpus has certain limitations. It is technically only a procedural remedy; it is a guarantee against any detention that is forbidden by law, but it does not necessarily protect other rights such as the entitlement to a fair trial. So if a burden such as detention without trial is permitted by the law then habeas corpus may not be a useful remedy. Furthermore, in many countries, the process may be suspended due to a national emergency. President Lincoln famously did this during the U.S. Civil War.

The writ of habeas corpus is one of what are called the "extraordinary", "common law", or "prerogative writs", which were historically issued by the English courts in the name of the monarch to control inferior courts and public authorities within the kingdom. The official who is the respondent has the burden to prove his authority to hold the petitioner. Failing this, the court must decide for the petitioner, who may be any person, not just an interested party. This differs from an ordinary motion in a civil process in which the moving party bears the burden of proof.
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Hadacheck  v. Sebastian

239 U.S. 394 (1915)

Justice McKenna delivered the opinion of the court:  Habeas corpus prosecuted in the supreme court of the state of California for the discharge of plaintiff in error from the custody of defendant in error, chief of police of the city of Los Angeles.

Plaintiff in error, to whom we shall refer as petitioner, was convicted of a misdemeanor for the violation of an ordinance of the city of Los Angeles which makes it unlawful for any person to establish or operate a brickyard or brick kiln, or any establishment, factory, or place for the manufacture or burning of brick within described limits in the city. Sentence was pronounced against him and he was committed to the custody of defendant in error as chief of police of the city of Los Angeles.

Being so in custody he filed a petition in the supreme court of the state for a writ of habeas corpus. The writ was issued. Subsequently defendant in error made a return thereto, supported by affidavits, to which petitioner made sworn reply. The court rendered judgment discharging the writ and remanding petitioner to custody. The chief justice of the court then granted this writ of error.

The petition sets forth the reason for resorting to habeas corpus and that petitioner is the owner of a tract of land within the limits described in the ordinance, upon which tract of land there is a very valuable bed of clay, of great value for the manufacture of brick of a fine quality, worth to him not less than $100,000 per acre, or about $800,000 for the entire tract for brickmaking purposes, and not exceeding $60,000 for residential purposes, or for any purpose other than the manufacture of brick. That he has made excavations of considerable depth and covering a very large area of the property, and that on account thereof the land cannot be utilized for residential purposes or any purpose other than that for which it is now used.

That he purchased the land because of such bed of clay and for the purpose of manufacturing brick; that it was, at the time of purchase, outside of the limits of the city, and distant from dwellings and other habitations, and that he did not expect or believe, nor did other owners of property in the vicinity expect or believe, that the territory would be annexed to the city. That he has erected expensive machinery for the manufacture of bricks of fine quality which have been and are being used for building purposes in and about the city.

That if the ordinance be declared valid, he will be compelled to entirely abandon his business and will be deprived of the use of his property.  That the manufacture of brick must necessarily be carried on where suitable clay is found, and the clay cannot be transported to some other location; and, besides, the clay upon his property is particularly fine, and clay of as good quality cannot be found in any other place within the city where the same can be utilized for the manufacture of brick. That within the prohibited district there is one other brickyard besides that of plaintiff in error.

That there is no reason for the prohibition of the business; that its maintenance cannot be and is not in the nature of a nuisance as defined in §3479 of the Civil Code of the state, and cannot be dangerous or detrimental to health or the morals or safety or peace or welfare or convenience of the people of the district or city. That the business is so conducted as not to be in any way or degree a nuisance; no noises arise therefrom, and no noxious odors, and that by the use of certain means (which are described) provided and the situation of the brickyard an extremely small amount of smoke is emitted from any kiln, and what is emitted is so dissipated that it is not a nuisance nor in any manner detrimental to health or comfort. That during the seven years which the brickyard has been conducted no complaint has been made of it, and no attempt has ever been made to regulate it.

That the city embraces 107.62 square miles in area and 75 per cent of it is devoted to residential purposes; that the district described in the ordinance includes only about 3 square miles, is sparsely settled, and contains large tracts of unsubdivided and unoccupied land; and that the boundaries of the district were determined for the sole and specific purpose of prohibiting and suppressing the business of petitioner and that of the other brickyard.

That there are and were, at the time of the adoption of the ordinance, in other districts of the city thickly built up with residences brickyards maintained more detrimental to the inhabitants of the city. That a petition was filed, signed by several hundred persons, representing such brickyards to be a nuisance, and no ordinance or regulation was passed in regard to such petition, and the brickyards are operated without hindrance or molestation. That other brickyards are permitted to be maintained without prohibition or regulation. That no ordinance or regulation of any kind has been passed at any time regulating or attempting to regulate brickyards, or inquiry made whether they could be maintained without being a nuisance or detrimental to health.

That the ordinance does not state a public offense, and is in violation of the Constitution of the state and the 14th Amendment to the Constitution of the United States. … The petition, after almost every paragraph, charges a deprivation of property, the taking of property without compensation, and that the ordinance is in consequence invalid.

We have given this outline of the petition, as it presents petitioner’s contentions, with the circumstances (which we deem most material) that give color and emphasis to them.  But there are substantial traverses made by the return to the writ, among others, a denial of the charge that the ordinance was arbitrarily directed against the business of petitioner, and it is alleged that there is another district in which brickyards are prohibited.  There was a denial of the allegations that the brickyard was conducted or could be conducted sanitarily, or was not offensive to health. And there were affidavits supporting the denials. In these it was alleged that the fumes, gases, smoke, soot, steam, and dust arising from petitioner’s brickmaking plant have from time to time caused sickness and serious discomfort to those living in the vicinity. 
There was no specific denial of the value of the property, or that it contained deposits of clay, or that the latter could not be removed and manufactured into brick elsewhere. There was, however, a general denial that the enforcement of the ordinance would ‘entirely deprive petitioner of his property and the use thereof.’

  
How the supreme court dealt with the allegations, denials, and affidavits we can gather from its opinion. The court said, through Mr. Justice Sloss: 

The district to which the prohibition was applied contains about 3 square miles. The petitioner is the owner of a tract of land, containing 8 acres, more or less, within the district described in the ordinance. He acquired his land in 1902, before the territory to which the ordinance was directed had been annexed to the city of Los Angeles. His land contains valuable deposits of clay suitable for the manufacture of brick, and he has, during the entire period of his ownership, used the land for brickmaking, and has erected thereon kilns, machinery, and buildings necessary for such manufacture. The land, as he alleges, is far more valuable for brickmaking than for any other purpose.
The court considered the business one which could be regulated, and that regulation was not precluded by the fact ‘that the value of investments made in the business prior to any legislative action will be greatly diminished,’ and that no complaint could be based upon the fact that petitioner had been carrying on the trade in that locality for a long period.

  
And … the court said that the [evidence] tended to show that the district created has become primarily a residential section, and that the occupants of the neighboring dwellings are seriously incommoded by the operations of petitioner; and that such evidence, ‘when taken in connection with the presumptions in favor of the propriety of the legislative determination, is certainly sufficient to overcome any contention that the prohibition [of the ordinance] was a mere arbitrary invasion of private right, not supported by any tenable belief that the continuance of the business . . . was so detrimental to the interests of others as to require suppression.’

The court, on the evidence, rejected the contention that the ordinance was not in good faith enacted as a police measure, and that it was intended to discriminate against petitioner, or that it was actuated by any motive of injuring him as an individual.

The charge of discrimination between localities was not sustained. The court expressed the view that the determination of prohibition was for the legislature, and that the court, without regard to the fact shown in the return that there was another district in which brickmaking was prohibited, could not sustain the claim that the ordinance was not enacted in good faith, but was designed to discriminate against petitioner and the other brickyard within the district. ‘The facts before us,’ the court finally said, ‘would certainly not justify the conclusion that the ordinance here in question was designed, in either its adoption or its enforcement, to be anything but what it purported to be; viz., a legitimate regulation, operating alike upon all who come within its terms.’

We think the conclusion of the court is justified by the evidence and makes it unnecessary to review the main cases cited by petitioner in which it is decided that the police power of a state cannot be arbitrarily exercised. The principle is familiar, but in any given case it must plainly appear to apply. It is to be remembered that we are dealing with one of the most essential powers of government—one that is the least limitable. It may, indeed, seem harsh in its exercise, usually is on some individual, but the imperative necessity for its existence precludes any limitation upon it when not exerted arbitrarily. A vested interest cannot be asserted against it because of conditions once obtaining. To so hold would preclude development and fix a city forever in its primitive conditions. there must be progress, and if in its march private interests are in the way, they must yield to the good of the community. The logical result of petitioner’s contention would seem to be that a city could not be formed or enlarged against the resistance of an occupant of the ground, and that if it grows at all it can only grow as the environment of the occupations that are usually banished to the purlieus.

  
The police power and to what extent it may be exerted we have recently illustrated in Reinman v. Little Rock, 237 U. S. 171. The circumstances of the case were very much like those of the case at bar, and give reply to the contentions of petitioner, especially that which asserts that a necessary and lawful occupation that is not a nuisance per se cannot be made so by legislative declaration. There was a like investment in property, encouraged by the then conditions; a like reduction of value and deprivation of property was asserted against the validity of the ordinance there considered; a like assertion of an arbitrary exercise of the power of prohibition. Against all of these contentions, and causing the rejection of them all, was adduced the police power. There was a prohibition of a business, lawful in itself, there as here. It was a livery stable there; a brickyard here. They differ in particulars, but they are alike in that which cause and justify prohibition in defined localities,—that is, the effect upon the health and comfort of the community.

The ordinance passed upon prohibited the conduct of the business within a certain defined area in Little Rock, Arkansas. This court said of it: granting that the business was not a nuisance per se, it was clearly within the police power of the state to regulate it, ‘and to that end to declare that in particular circumstances and in particular localities a livery stable shall be deemed a nuisance in fact and in law.’ And the only limitation upon the power was stated to be that the power could not be exerted arbitrarily or with unjust discrimination. There was a citation of cases. We think the present case is within the ruling thus declared.

There is a distinction between Reinman v. Little Rock and the case at bar. There a particular business was prohibited which was not affixed to or dependent upon its locality; it could be conducted elsewhere. Here, it is contended, the latter condition does not exist, and it is alleged that the manufacture of brick must necessarily be carried on where suitable clay is found, and that the clay on petitioner’s property cannot be transported to some other locality. This is not urged as a physical impossibility, but only, counsel say, that such transportation and the transportation of the bricks to places where they could be used in construction work would be prohibitive ‘from a financial standpoint.’ But upon the evidence the supreme court considered the case … from the standpoint of the offensive effects of the operation of a brickyard, and not from the deprivation of the deposits of clay, and distinguished Ex parte Kelso, 147 Cal. 609, 82 Pac. 241, wherein the court declared invalid an ordinance absolutely prohibiting the maintenance or operation of a rock or stone quarry within a certain portion of the city and county of San Francisco. The court there said that the effect of the ordinance was ‘to absolutely deprive the owners of real property within such limits of a valuable right incident to their ownership, viz., the right to extract therefrom such rock and stone as they may find it to their advantage to dispose of.’ The court expressed the view that the removal could be regulated, but that ‘an absolute prohibition of such removal under the circumstances’ could not be upheld.

  
In the present case there is no prohibition of the removal of the brick clay; only a prohibition within the designated locality of its manufacture into bricks. And to this feature of the ordinance our opinion is addressed. Whether other questions would arise if the ordinance were broader, and opinion on such questions, we reserve. …
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Discussion Questions: Hadacheck

5.01.  All of the opinion from the second full paragraph on V2 to the end of the second paragraph on V3 constitute the landowner’s allegations.  Try to state the gist of his claims in your own words. An important part of his story is the alleged decline in property value of his land.  What kind of evidence could the lawyers for each side put on to address this claim?  Assuming the petitioner is correct about the decline as of the time of the lawsuit, is it likely to be permanent?  Why or why not? 
5.02.  After detailing petitioner’s allegations, the opinion lists the responses (“the substantial traverses”) made by the city of Los Angeles and the California Supreme Court. Try to state the gist of their responses in your own words. In particular, what hams do they believe the petitioner has caused?
5.03.  We will spend a lot of time discussing how the U.S. Supreme Court analyzes disputes like the one in Hadacheck. However, here at the beginning, I’d like you to try to use your own moral compass to assess the case? Assume the petitioner is correct about the decline in property value caused by the ordinance and that the government is correct as to the harm the brickworks was causing. Should the government be able to shut down the business without paying compensation to the petitioner? Why or why not? 

5.04. What is the government action at issue in Hadacheck?  What is the purpose of the action?  Is the action “rationally related” to the purpose? What limits are placed on the petitioner’s use of his property?  What uses of his property are still permissible?  What is the harm to the petitioner?  

5.05. Recall the claim of the petitioner in Hadacheck that the action taken against him was discriminatory.  How did the court deal with this claim?  

5.06.  Recall from Class #9 the meaning of “Police Power.”  What does the court’s discussion of Reinman and Kelso suggest about the holding of Hadacheck with regard to the limits that the Constitution places on a state’s exercise of the police power?

5.07. What rules or principles can you derive from Hadacheck that you could use in future cases?  
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Academic Perspectives* I:  Joseph Sax

[In] Takings and the Police Power, 74 Yale L.J. 36 (1964)[,] Sax distinguished between government-as-enterpriser and government-as-arbiter.  In the first capacity government builds roads and bridges, operates schools and airports. and so forth; in the second capacity government resolves disputes among owners that arise when their uses of property conflict.  According to Sax’s argument, the government should be obligated to compensate when it acquires (directly or indirectly) private property in order to carry, out entrepreneurial functions—for example, when it physically takes land for an airport, or when it runs an airport the noise from which reduces neighboring property values.  But when the government merely resolves disputes among competing private parties, no compensation is due —no matter how severe a loss might result to one party or the other as a result of the government’s decision (embodied, say, in a land-use regulation).  This approach, Sax thought, would satisfactorily guard against arbitrary or unfair government action, a central: purpose he attributes to just compensation requirements.


Sax formulated his views in a second article, Takings, Private Property and Public Rights, 81 Yale L.J. 149 (1971).  Drawing on the concept of externalities, he concluded that when government acts to control spillover effects, it should not be required to compensate.  Thus, the government could, without paying compensation, prohibit mining to protect neighboring residential areas suffering drainage from the mine; conversely, it could prohibit (again without compensation) residential uses that required freedom’ from drainage.  Each of these uses, after all, imposes spillovers.  If, on the other hand, the government controls property uses that do not produce external, costs, there, should be compensation measured by the value of the highest and best use that could be made of the property without producing spillovers.

( ( ( ( ( ( ( ( (
DISCUSSION QUESTIONS: SAX

5.08.  Elaborate in your own words Sax’s concepts of “government-as-enterpriser” and “government-as-arbiter.”  What does Sax see as the consequence of the distinction between the two types of government action?  How would you characterize the government’s action in Hadacheck?  

5.09.  Sax’s second formulation focuses us back on externalities.  What “spillover effects” or externalities might justify the regulation at issue in Hadacheck?  
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Review Problem 5A

In 1980, Luisa purchased a 20 acre lot in Central Florida for $120,000.  She intended to build a retirement home on the land, which was just a few hundred feet from the Gulf of Mexico.  By 1990, the lot was worth $950,000.  In that year, for an additional $120,000, Luisa purchased the 2-acre strip of land separating her lot from the Gulf.  She intended to leave the parcel wild in order to enjoy quiet walks to the shore.  In 1993, a developer interested in building a beachfront condominium community offered her $2.6 million for the two parcels together.  She refused.


The Diana’s Ivory Beach Salamander (DIBS) lives along the gulf coast from Florida to Louisiana.  Its off-white coloring enables it to lie unseen on the sand and devour the sand flies and mosquitoes it eats without being noticed by either humans or its prey.  Unfortunately, the DIBS is becoming extinct.  It is in danger not because humans attack it, but because its habitat--undeveloped beachfront--is rapidly disappearing.  


In early 1994, the Florida legislature passed a statute intended to save the DIBS.  It authorized its Parks and Game Department to designate land along the Gulf Coast “protected” if it finds that the land in question is appropriate habitat for the DIBS and is currently inhabited by at least 100 of the salamanders.  Once land is designated as “protected”, no further building may be done on the site.  After appropriate investigation and proper procedures, the Department designated Luisa’s 2-acre beachfront strip as “protected.”


Luisa brought suit in Federal Court in Florida, claiming the state has taken her parcel by its designation.  A hearing disclosed that the present market value of the larger parcel is over $1.3 million, but the value of the designated lot has fallen to about $40,000.  The developer who made Luisa the $2.6 million offer just a year earlier testified that he would not consider purchasing the property at all after the designation.  


The trial court held that the designation did not constitute an unconstitutional taking.  It reasoned that because her total property holdings were worth considerably more than she had paid for them, the state’s regulation had not gone “too far.”  The Court of Appeals affirmed.  Luisa petitioned for certiorari, and the U.S. Supreme Court accepted the case.  

DISCUSSION QUESTIONS: REVIEW PROBLEM 5A

5.10. What arguments can you make from the rules and principles we derived in response to DQ5.07 (V6) to address Review Problem 5A?

5.11. What arguments can you make from Sax’s two formulations to address Review Problem 5A?

DISCUSSION QUESTIONS: MAHON
5.12. What is the government action at issue in Mahon?  What is the purpose of the action?  Is the action “rationally related” to the purpose? What limits are placed on the coal companies’ s use of their property?  What uses of the property are still permissible?  What is the harm to coal companies according to Justice Holmes? According to Justice Brandeis?  
5.13. What arguments can you make from the rules and principles we derived in response to DQ5.07 (V6) to address the Constitutionality of the Kohler Act?

5.14. What arguments can you make from Sax’s two formulations to address the Constitutionality of the Kohler Act?
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* All “Academic Perspectives” in this unit are taken from Academic Perspectives on Takings in Dukeminier & Krier, Property 1224-28 (3d ed. 1993)
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