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Chapter 1
SHAPIRA v. UNION NATIONAL BANK PRIVATE 

315 N.E.2d 825 (Ohio Common Pleas 1974)

HENDERSON, Judge.  This is an action for a declaratory judgment and the construction of the will of David Shapira, M.D…. The portions of the will in controversy are as follows:

Item VIII. All the rest, residue and remainder of my estate, real and personal, of every kind and description and wheresoever situated, which I may own or have the right to dispose of at the time of my decease, I give, devise and bequeath to my three (3) beloved children, to wit: Ruth Shapira Aharoni, of Tel Aviv, Israel, or wherever she may reside at the time of my death; to my son Daniel Jacob Shapira, and to my son Mark Benjamin Simon Shapira in equal shares, with the following qualifications:  … 


(b) My son Daniel Jacob Shapira should receive his share of the bequest only, if he is married at the time of my death to a Jewish girl whose both parents were Jewish. In the event that at the time of my death he is not married to a Jewish girl whose both parents were Jewish, then his share of this bequest should be kept by my executor for a period of not longer than seven (7) years and if my said son Daniel Jacob gets married within the seven year period to a Jewish girl whose both parents were Jewish, my executor is hereby instructed to turn over his share of my bequest to him. In the event, however, that my said son Daniel Jacob is unmarried within the seven (7) years after my death to a Jewish girl whose both parents were Jewish, or if he is married to a non Jewish girl, then his share of my estate, as provided in item 8 above should go to The State of Israel, absolutely.

 

The provision for the testator's other son Mark, is conditioned substantially similarly. Daniel Jacob Shapira, the plaintiff, alleges that the condition upon his inheritance is … contrary to public policy and unenforceable because of its unreasonableness, and that he should be given his bequest free of the restriction. Daniel is 21 years of age, unmarried and a student at Youngstown State University.

 

The provision in controversy is an executory devise or legacy, under which vesting of the estate of Daniel Jacob Shapira or the State of Israel is not intended to take place necessarily at the death of the testator, but rather conditionally, at a time not later than seven years after the testator's death. The executory aspect of the provision, though rather unusual, does not render it invalid. …



The condition that Daniel’s share should be “turned over to him if he should marry a Jewish girl whose both parents were Jewish” constitutes a partial restraint upon marriage. If the condition were that the beneficiary not marry anyone, the restraint would be general or total, and, at least in the case of a first marriage, would be held to be contrary to public policy and void. A partial restraint of marriage which imposes only reasonable restrictions is valid, and not contrary to public policy. The great weight of authority in the United States is that gifts conditioned upon the beneficiary's marrying within a particular religious class or faith are reasonable. 



Plaintiff contends, however, that in Ohio a condition such as the one in this case is void as against the public policy of this state. In Ohio, as elsewhere, a testator may not attach a condition to a gift which is in violation of public policy. There can be no question about the soundness of plaintiff's position that the public policy of Ohio favors freedom of religion and that it is guaranteed by Section 7, Article I of the Ohio Constitution, providing that “all men have a natural and indefeasible right to worship Almighty God according to the dictates of their own conscience.” Plaintiff's position that the free choice of religious practice cannot be circumscribed or controlled by contract is substantiated by Hackett v. Hackett  150 N.E.2d 431 (Ohio App.1958). This case held that a covenant in a separation agreement, incorporated in a divorce decree, that the mother would rear a daughter in the Roman Catholic faith was unenforceable. However, the controversial condition in the case at bar is a partial restraint upon marriage and not a covenant to restrain the freedom of religious practice; and, of course, this court is not being asked to hold the plaintiff in contempt for failing to marry a Jewish girl of Jewish parentage.


 
Counsel contends that if “Dr. David Shapira, during his life, had tried to impose upon his son those restrictions set out in his Will he would have violated the public policy of Ohio as shown in Hackett v. Hackett. The public policy is equally violated by the restrictions Dr. Shapira has placed on his son by his Will.” This would be true, by analogy, if Dr. Shapira, in his lifetime, had tried to force his son to marry a Jewish girl as the condition of a completed gift. But it is not true that if Dr. Shapira had agreed to make his son an inter‑vivos gift if he married a Jewish girl within seven years, that his son could have forced him to make the gift free of the condition.

 

It is noted, furthermore, in this connection, that the courts of Pennsylvania distinguish between testamentary gifts conditioned upon the religious faith of the beneficiary and those conditioned upon marriage to persons of a particular religious faith. In In re Clayton's Estate, 13 Pa.D. & C. 413 (Phila.Co.Pa.1930), the court upheld a gift of a life estate conditioned upon the beneficiary's not marrying a woman of the Catholic faith. In its opinion the court distinguishes the earlier case of Drace v. Klinedinst, 118 A. 907 (Penn. 1922), in which a life estate willed to grandchildren, provided they remained faithful to a particular religion, was held to violate the public policy of Pennsylvania. In Clayton's Estate, the court said that the condition concerning marriage did not affect the faith of the beneficiary, and that the condition, operating only on the choice of a wife, was too remote to be regarded as coercive of religious faith.

 

But counsel relies upon an Ohio case much more nearly in point, that of  Moses v. Zook, 18 Ohio Law Abs. 373 (Ohio App. 1934). This case involves a will in which the testatrix gave the income of her residual estate in trust to her niece and nephews for two years and then the remainder to them. Item twelve provides as follows: “If any of my nieces or nephews should marry outside of the Protestant Faith, then they shall not receive any part of my estate devised or bequeathed to them.”  The will contained no gift over upon violation of the marriage condition. The holding of the trial court was that item twelve was null and void as being against public policy…. There is nothing in the reported opinion to show to what extent, if at all, the question of public policy was in issue or contested in the trial court; only one of the several other unrelated holdings of the trial court (not including the public policy holding) was assigned as error; and although the Court of Appeals adopted the unexcepted‑to holdings of the trial court, there is no citation of authorities or discussion concerning the public policy question itself. The case was apparently not appealed to the Supreme Court, and no other cases in Ohio have been cited or found. Moses v. Zook differs in its facts in not containing a gift over upon breach of the condition, and appears not to have been a sufficiently litigated or reasoned establishment of the public policy of Ohio which this court should be obliged to follow. …

 

The [only other] American case cited by plaintiff is that of Maddox v. Maddox, 52 Va. 804 (1854),. The testator in this case willed a remainder to his niece if she remain a member of the Society of Friends. When the niece arrived at a marriageable age there were but five or six unmarried men of the society in the neighborhood in which she lived. She married a non‑member and thus lost her own membership. The court held the condition to be an unreasonable restraint upon marriage and void…. The court said that with the small number of eligible bachelors in the area the condition would have operated as a virtual prohibition of the niece’s marrying, and that she could not be expected to “go abroad” in search of a helpmate or to be subjected to the chance of being sought after by a stranger.  … The other ground upon which the Virginia court rested its decision, that the condition was in terrorem because of the absence of a gift over, is clearly not applicable to the case at bar, even if it were in accord with Ohio law, because of the gift over to the State of Israel contained in the Shapira will.

 

In arguing for the applicability of the Maddox v. Maddox test of reasonableness to the case at bar, counsel for the plaintiff asserts that the number of eligible Jewish females in this county would be an extremely small minority of the total population especially as compared with the comparatively much greater number in New York, whence have come many of the cases comprising the weight of authority upholding the validity of such clauses. There are no census figures in evidence. While this court could probably take judicial notice of the fact that the Jewish community is a minor, though important segment of our total local population, nevertheless the court is by no means justified in judicial knowledge that there is an insufficient number of eligible young ladies of Jewish parentage in this area from which Daniel would have a reasonable latitude of choice. And of course, Daniel is not at all confined in his choice to residents of this county, which is a very different circumstance in this day of travel by plane and freeway and communication by telephone, from the horse and buggy days of the 1854 Maddox v. Maddox decision. Consequently, the decision does not appear to be an appropriate yardstick of reasonableness under modern living conditions.

 

Plaintiff's counsel contends that the Shapira will falls within the principle … that the public policy of Ohio does not countenance a bequest or device conditioned on the beneficiary's obtaining a separation or divorce from his wife. Counsel argues that the Shapira condition would encourage the beneficiary to marry a qualified girl just to receive the bequest, and then to divorce her afterward. This possibility seems too remote to be a pertinent application of the policy against bequests conditioned upon divorce. Most other authorities agree … that as a general proposition, a testamentary gift effective only on condition that the recipient divorce or separate from his or her spouse is against public policy and invalid.  But no authorities have been found extending the principle to support plaintiff's position. Indeed, in measuring the reasonableness of the condition in question, both the father and the court should be able to assume that the son's motive would be proper. And surely the son should not gain the advantage of the avoidance of the condition by the possibility of his own impropriety.

 

Finally, counsel urges that the Shapira condition tends to pressure Daniel, by the reward of money, to marry within seven years without opportunity for mature reflection, and jeopardizes his college education. It seems to the court, on the contrary, that the seven year time limit would be a most reasonable grace period, and one which would give the son ample opportunity for exhaustive reflection and fulfillment of the condition without constraint or oppression. Daniel is no more being “blackmailed into a marriage by immediate financial gain,” as suggested by counsel, than would be the beneficiary of a living gift or conveyance upon consideration of a future marriage‑an arrangement which has long been sanctioned by the courts of this state. 



In the opinion of this court, the provision made by the testator for the benefit of the State of Israel upon breach or failure of the condition is most significant for two reasons. First, it distinguishes this case from the bare forfeitures in Moses v. Zook, and in Maddox v. Maddox (including the technical in terrorem objection)…. Second, and of greater importance, it demonstrates the depth of the testator's conviction. His purpose was not merely a negative one designed to punish his son for not carrying out his wishes. His unmistakable testamentary plan was that his possessions be used to encourage the preservation of the Jewish faith and blood, hopefully through his sons, but, if not, then through the State of Israel. Whether this judgment was wise is not for this court to determine. But it is the duty of this court to honor the testator's intention within the limitations of law and of public policy. The prerogative granted to a testator by the laws of this state to dispose of his estate according to his conscience is entitled to as much judicial protection and enforcement as the prerogative of a beneficiary to receive an inheritance.



It is the conclusion of this court that public policy should not, and does not preclude the fulfillment of Dr. Shapira's purpose, and that in accordance with the weight of authority in this country, the conditions contained in his will are reasonable restrictions upon marriage, and valid.

Notes/Questions on Shapira for Class Preparation:
(1) The Maddox opinion cited in Shapira ruled that conditions on marriage are unacceptable where there is a sufficiently “small number of eligible” partners.  Consider whether this is a sensible rule.  If you were living in a state with that test, 
 
(a) How small a number of eligible partners would make the condition unacceptable? 
(b) What evidence could you use to determine the number of eligible partners?

(2) The Ohio court in Shapira makes the following series of distinctions in upholding the marriage restriction.  How does each distinction fit into its reasoning:
(a) Gift conditioned upon religious faith of beneficiary ( v. Gift conditioned upon marriage to person of particular faith (
(b) Gift conditioned upon divorce (  v. Gift conditioned upon marriage to person of particular faith (maybe ()

(c) Conditional gift with “gift over” to third party v.  Conditional gift without “gift over” 
(d) Forcing a marriage as a condition of a completed gift ( v. Withholding gift until marriage made (
(e) The eligible pool in Maddox (Quaker men) ( v. the eligible pool in Shapira (Jewish women) (
*  *  *  *  *
Chapter 2
VERMONT INTESTACY STATUTES

§ 311. Share of surviving spouse.  After payment of the debts, funeral charges, and expenses of administration, the intestate share of the decedent's surviving spouse is as follows:

(1) The surviving spouse shall receive the entire intestate estate if no descendant of the decedent survives the decedent or if all of the decedent's surviving descendants are also descendants of the surviving spouse.

(2) In the event there shall survive the decedent one or more descendants of the decedent who are not descendants of the surviving spouse and are not excluded by the decedent's will from inheriting from the decedent, the surviving spouse shall receive one-half of the intestate estate. 

§ 314. Share of heirs other than surviving spouse
(a) The balance of the intestate estate not passing to the decedent's surviving spouse under section 311 of this title passes to the decedent's descendants by right of representation.

(b) If there is no taker under subsection (a) of this section, the intestate estate passes in the following order:

(1) to the decedent's parents equally if both survive or to the surviving parent;

(2) to the decedent's siblings and the descendants of any deceased siblings by right of representation;

(3) one-half of the intestate estate to the decedent's paternal grandparents equally if they both survive or to the surviving paternal grandparent and one-half of the intestate estate to the decedent's maternal grandparents equally if they both survive or to the surviving maternal grandparent and if decedent is survived by a grandparent, or grandparents on only one side, to that grandparent or those grandparents;

(4) in equal shares to the next of kin in equal degree.

(c) If property passes under this section by right of representation, the property shall be divided into as many equal shares as there are children or siblings of the decedent, as the case may be, who either survive the decedent or who predecease the decedent leaving surviving descendants. 
§ 331. … [K]indred of half-blood.  Kindred of the half-blood shall inherit the same share they would inherit if they were of the whole blood. 

Questions for Class Preparation:  In what ways do these statutes yield the same results as the Florida Intestacy Statutes?  In what ways do they operate differently? 
*  *  *  *  *

Chapter 3
In re Strittmater’s Estate
140 N.J. Eq. 94, 53 A.2d 205 (1947)

Vice Ordinary Bigelow:  This is an appeal from a decree of the Essex County Orphans’ Court admitting to probate the will of Louisa F. Strittmater. Appellants challenge the decree on the ground that testatrix was insane.


The only medical witness was Dr. Sarah D. Smalley, a general practitioner who was Miss Strittmater’s physician all her adult life. In her opinion, decedent suffered from paranoia of the Bleuler type of split personality. The factual evidence justifies the conclusion. But I regret not having had the benefit of an analysis of the data by a specialist in diseases of the brain.


The deceased never married. Born in 1896, she lived with her parents until their death about 1928, and seems to have had a normal childhood. She was devoted to both her parents and they to her. Her admiration and love of her parents persisted after their death to 1934, at least. Yet four years later she wrote: ‘My father was a corrupt, vicious, and unintelligent savage, a typical specimen of the majority of his sex. Blast his wormstinking carcass and his whole damn breed.’ And in 1943, she inscribed on a photograph of her mother ‘That Moronic she‑devil that was my mother.’


Numerous memoranda and comments written by decedent on the margins of books constitute the chief evidence of her mental condition. Most of them are dated in 1935, when she was 40 years old. But there are enough in later years to indicate no change in her condition. The Master who heard the case in the court below, found that the proofs demonstrated ‘incontrovertably her morbid aversion to men’ and ‘feminism to a neurotic extreme.’ This characterization seems to me not strong enough. She regarded men as a class with an insane hatred. She looked forward to the day when women would bear children without the aid of men, and all males would be put to death at birth. Decedent’s inward life, disclosed by what she wrote, found an occasional outlet such as the incident of the smashing of the clock, the killing of the pet kitten, vile language, etc. On the other hand,‑‑and I suppose this is the split personality,‑‑Miss Strittmater, in her dealings with her lawyer, Mr. Semel, over a period of several years, and with her bank, to cite only two examples, was entirely reasonable and normal.


Decedent, in 1925, became a member of the New Jersey branch of the National Women’s Party. From 1939 to 1941, and perhaps later, she worked as a volunteer one day a week in the New York office, filing papers, etc. During this period, she spoke of leaving her estate to the Party. On October 31, 1944, she executed her last will, carrying this intention into effect. A month later, December 6, she died. Her only relatives were some cousins of whom she saw very little during the last few years of her life.


The question is whether Miss Strittmater’s will is the product of her insanity. Her disease seems to have become well developed by 1936. In August of that year she wrote, ‘It remains for feministic organizations like the National Women’s Party, to make exposure of women’s ‘protectors’ and ‘lovers’ for what their vicious and contemptible selves are.’ She had been a member of the Women’s Party for eleven years at that time, but the evidence does not show that she had taken great interest in it. I think it was her paranoic condition, especially her insane delusions about the male, that led her to leave her estate to the National Women’s Party. The result is that the probate should be set aside.


[In a Per Curiam opinion, the New Jersey Court of Errors and Appeals affirmed the decision and reasoning of Vice Ordinary Bigelow by a vote of 10-2.]

Questions on Strittmater for Class Preparation:

· What evidence is there on each side regarding the claim that Ms. Strittmater was of unsound mind? 
· Can you imagine a story other than the one the court accepts that might explain her behavior?
*  *  *  *  *

PROBLEMS 3A-3B

3A. Victoria Zayres was a hemophiliac who contracted AIDS through blood transfusions.  About a week before she died, the physician attending her, Dr. Killjoy, brought a lawyer to her.  With the doctor in the room, Victoria dictated her will to the lawyer.  While she was dictating, she sometimes mumbled incoherently and the doctor had to explain what she was saying.   The will, which was executed with all proper formalities, left all her property to Dr. Killjoy, except her "collection of Beatles tapes which I leave to my brother John."  

   (1) Suppose Victoria’s family claimed that Victoria lacked the capacity to create a will at the time she signed it.  Which of the facts above tend to support such a claim (and why)? Which of the facts tend to refute such a claim (and why)?  What additional facts (not inconsistent with those already provided) might help to resolve the claim?
   (2) Suppose Victoria’s family claimed that Dr. Killjoy unduly influenced Victoria.  Which of the facts above tend to support such a claim (and why)? Which of the facts tend to refute such a claim (and why)?  What additional facts (not inconsistent with those already provided) might help to resolve the claim?
3B.  Mckain Medical School (MMS) is a private accredited medical school.  Kristin was the first female graduate of MMS and was deeply attached to it.  Over the course of her life, she gave a lot of money to MMS.  Wayne, the MMS General Counsel, was one of her best friends.


In early January 2014, Kristin walked into Wayne’s office and said, “Honey, I’m dying. We have to draw up my will.” At the time, she had outlived three husbands and her only living relatives were her three grandchildren that were children of her deceased son (Angela, Bryan, and Cody) and her favorite grandchild Danielle (child of her deceased daughter).  
She handed Wayne an outline of what she wanted the will to say, which included:
· $50,000 each to Angela, Bryan, and Cody.

· $200,000 to Danielle.

· Huntsman Farm (a small fruit orchard) to MMS.

· A list of specific gifts of jewelry to personal friends.

· The remainder to the American Cancer Society.

Wayne asked if she was sure about the relatively small gifts to her grandchildren.  “After all, your estate will be worth millions, won’t it?”

Kristin, smiling sadly, replied, “They need to learn to do for themselves.  Besides, all I can think about these days is the cancer, and with the meds they have me on, sometimes I can’t even remember that.”  When he asked her when they should hold the will-signing, she said, “Real soon.”

Wayne drafted the will according to Kristin’s instructions and faxed her a copy to make sure she approved.  He then arranged for three staff members from the MMS alumni office to meet him at Kristin’s house on January 27 to act as witnesses.  Wayne arrived an hour before he expected the witnesses. Danielle was caring for her grandmother and told Wayne that Kirstin was having a very bad day.  

Just before the witnesses were supposed to arrive, Danielle brought her grandmother from her bedroom to sit at the dining room table. Kristin recognized Wayne, and said, “How special of you to come visit me here so close to the end.”  Danielle took her grandmother’s hand and said, “Remember, Grandma, we’re doing your will today.”

The old woman looked a little puzzled and said, “On earth as it is in heaven?” Then her eyes focused, and she said, “Oh yes, of course, we really need to get that done today. Could you go get me some tea, dear, to help clear my head?” Danielle went out to the kitchen. At that point, Wayne’s phone rang.  At the sharp noise, Kristin moaned and clutched her chest, while Wayne learned that his witnesses had been in a small car accident and were going to be very late.

Kristin yelled out for Danielle, then said, “Wayne, honey, we gotta do this right now.” Danielle rushed back into the room and told Wayne that there was nobody else in the house at the moment.  Wayne put the will on the table and a pen in Kirstin’s hand.  She took a moment to thumb through the will.  At that point, the tea kettle whistled in the kitchen and Danielle rushed out again.  Kristin signed the will in the right place and Wayne signed as a witness.  Danielle came back with the tea and Wayne had her sign as well.  Kristin then reached for the tea and knocked it on the floor, shuddered a couple of times, then collapsed. 

Kristin never regained consciousness and died two days later.   During her funeral, Danielle described the will-signing ceremony to her cousins, Angela, Bryan and Cody (ABC). ABC then decided to challenge the will. When the process of sorting out Kristin’s estate began, it turned out that the estate was much less valuable than Wayne believed and nobody could find many of the pieces of jewelry that had been on the list Kristin had given to Wayne.

   (1) Suppose ABC claim that Kristin lacked the capacity to create a will at the time she signed it.  Which of the facts above tend to support such a claim (and why)? Which of the facts tend to refute such a claim (and why)?  What additional facts (not inconsistent with those already provided) might help to resolve the claim? [For purposes of this question, assume all necessary will formalities were met.]

  (2) Suppose ABC claim that the will was not executed with the proper formalities.  What formalities might they challenge (and why)? Which challenges depend on which state’s law applies (and how)? [For purposes of this question, assume Kristin had the capacity to create a will at the time she signed it.]

*  *  *  *  *

Oklahoma Statutes §15-61 (2014)

Undue influence consists:

1. In the use, by one in whom a confidence is reposed by another, or who holds a real or apparent authority over him, of such confidence or authority for the purpose of obtaining an unfair advantage over him.

2. In taking an unfair advantage of another's weakness of mind; or,

3. In taking a grossly oppressive and unfair advantage of another's necessities or distress.
Questions on the Oklahoma statute  for Class Preparation:

(1) For each of the three subsections, what kinds of cases do you think the Oklahoma legislature was concerned about?  

(2) Is there a sensible way to distinguish between undue influence and cases where somebody’s kindness or hard work persuades the testator to leave them money or property?

*  *  *  *  *

PROBLEMS 3C-3D

3C. Mat Melendez was a rich man whose wife and only daughter had died years ago. At 87, Mat contracted a very painful terminal neurological condition. The prescribed pain-killers made him sleepy and unfocused, so he quickly stopped taking them.  Instead he made up a hypodermic needle with a large dose of morphine so if the pain became unbearable, he could end his life.  He called this his “magic wand.”

 To care for him at home, Mat hired three nurses. He had friendly but superficial relations with two of them, Poppy and Sawyeh. The third nurse, Carolina Carrow, was a devout Roman Catholic. When she found out Mat had been raised Catholic but no longer believed, she talked to him constantly about religion and her own beliefs. At first, this annoyed him, but he gradually became more interested.  Mat was particularly touched when she would sit and pray with him for hours when the pain was severe.  One very bad night, he asked for his “magic wand.” She refused to get it even when he begged, saying suicide was a mortal sin and God wasn’t ready for him yet. The “magic wand” remained in his room, but he never asked for it again.

One day when Carolina was not on duty, Mat called his lawyer Alex to create a new will. His prior will had left half his estate to his grandchildren and the new will did the same. However, the new will replaced gifts to children of old friends and to several medical charities with a single large gift to a charity operated by the Roman Catholic church.  
Alex drafted the will according to Mat’s instructions and brought it to Mat’s house a few days later. Alex made sure the will was executed with all the proper formalities, with Carolina, Poppy, and Alex’s assistant Neville serving as witnesses. Afterwards, Carolina took Mat’s hand and said, “Now doesn’t that feel better?” Mat snorted and rolled his eyes.  A few days later, after a last battle with his painful condition, Mat died in his sleep. Later, Mat’s will is challenged as being the product of undue influence by Carolina.
(1) Assume that the Oklahoma statute on the previous page governs.  For each of the three subsections:

· Which of the facts above tend to support such a claim (and why)? 
· Which of the facts tend to refute such a claim (and why)?  
· What additional facts (not inconsistent with those already provided) might help to resolve the claim?
(2) How might you analyze the problem differently … 


(a) under the Restatement provisions provided in the casebook?


(b) under the Florida approach discussed in class?

3D. In 1985, Sean, a wealthy elderly man, went to his lawyers to begin working on his will. He had no wife or descendants, and did not get along with his brother Mark.  He barely knew his next closest relatives, his deceased sister’s twin adult sons, Paul and Phil, and Mark’s 12-year old daughter, Debbie. He had never written a will before and was interested in leaving a great deal of money to charity.  

In the process of doing his estate planning, Sean worked very closely with Jessica, a partner at the law firm, and during the time they spent together, they fell in love.  After they had known each other for several months, Sean repeatedly stated a desire to make Jessica a beneficiary of his will.  She protested repeatedly, but he insisted.  When it became clear that he would not change his mind, she provided Brian, a junior associate at the firm, with her drafts of the will, and asked him to put it together for Sean.

At Sean’s urging, Brian redrafted the will using Jessica’s drafts as a guide, but adding a bequest to Jessica.  Under the final version of the will, the bulk of Sean’s estate still went to charity, but Jessica received Cogswell Coliseum, a large civic auditorium.  When the will was ready, Brian invited Sean into a special room that the firm used for will signings.  The room contained video equipment to record the ceremony to help demonstrate the validity of the will.  Brian started the tape running while Sean read over the will.  Sean then signed the will and Brian signed as a witness.  Brian then called to a legal assistant who was walking in the hall nearby.  When the legal assistant entered the room, Brian asked Sean to affirm that the document was his will.  After Sean did so, the legal assistant signed as a witness.   After the ceremony, Brian was uncertain that he had done things correctly, so he hid the videotape in the back of a file drawer.

Early in 1986, Sean’s brother Mark died.  Jessica, who still was involved with Sean, successfully urged him to begin to get to know his nephews and his niece as they were his only surviving family.  In April 1987, Sean died as well, and the will Brian drafted was admitted to probate. 
   (1) Suppose Sean’s niece and nephews claim that Sean’s will was invalid because of undue influence by Jessica. Which of the facts above tend to support such a claim (and why)? Which of the facts tend to refute such a claim (and why)?  What additional facts (not inconsistent with those already provided) might help to resolve the claim? How might your answers vary depending on which of the statutory provisions we’ve looked at governs? [For purposes of this question, assume all necessary will formalities were met.]

  (2) Suppose Sean’s niece and nephews claim the will was not executed with the proper formalities.  What formalities might they challenge (and why)? Which challenges depend on which state’s law applies (and how)? [For purposes of this question, assume that there was no undue influence.]

S6

