UNIT III.  .  “…BECAUSE OF…” 

Dialogue Between Courts and Legislatures

A.  Direct Proof of Discriminatory Intent
1. Introduction to Proof Issues
Two Kinds of Discrimination Claims

 A.  Disparate treatment: decision-maker treated plaintiff differently because of protected characteristic.  Two ways to prove:

1.  Direct proof:  introduce evidence tending to show intent

2.  McDonnell Douglas burden shift: Courts allow plaintiff to proceed with case if s/he presents a more limited set of evidence that shifts burden of production to defendant. 

B.  Disparate impact: decision-maker took action harmful to claimant pursuant to neutral policy with disproportionate impact on people who share protected characteristic.  (Covered in Unit VI)

Three Legal Bases for Federal Housing Discrimination Claims

A.  Equal Protection Clause (U.S. Constitution, 14th Amendment)

1.  Complex caselaw re what characteristics covered

2.  Generally speaking, only government defendants

3.  No cases use McDonnell-Douglas burden shift

4.  Washington v. Davis: no disparate impact claims

B.  Civil Rights Act of 1866 (42 USC §1982)  

1.  Prohibits only race-based discrimination

2.  Applies to private or government defendants

3.  Lower courts have applied McDonnell-Douglas burden shift

4.  No impact claims under §1981; §1982 probably same

C.  Fair Housing Act (42 USC §3601 et seq.; FHA; Title VIII)

1.  Prohibits discrimination based on listed characteristics

2.  Applies to private or government defendants

3.  Lower courts have applied McDonnell-Douglas burden shift 

4.  Lower courts allow disparate impact claims

D.  Table summarizing this information 
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2. Private Defendants

SORENSON v. RAYMOND

532 F.2d 496 (5th Cir. 1976)

GEE, Circuit Judge:  The major question in this case is whether an out-of-court admission that conduct was motivated by racial prejudice may be explained away in court like other such liability-creating declarations or whether it is final and fatal.  We hold that it may be explained.

Appellants are a white couple who seek compensatory and punitive damages under 42 U.S.C. §1982,2 plus attorneys’ fees and costs. The defendant is their former landlord, who allegedly evicted them because they entertained two black guests.  They appeal a judgment entered on special jury verdicts finding that race was not a significant factor in their landlord’s decision to evict them and that they suffered no damages from the eviction.

  
In detail, appellants complain that the trial court should have ...  (2) granted them a directed verdict on the liability issue ... ; (3) granted them a new trial because the verdict is contrary to the greater weight of the evidence; (4) granted them a new trial because of prejudicial comments by appellee’s counsel about possible drug use by appellants; and (5) prohibited appellee from using his peremptory challenges to exclude blacks from the jury.  Finding no error in the jury verdict or the court’s rulings, we affirm.

One day during the tenth month of appellants Brad and Gail Sorenson’s year lease, landlord Raymond, after appellants had said they would not be home,3 entered their apartment to find appellants and four other persons, including two black girls4 and a prior tenant whom Raymond disliked.  Inviting Brad Sorenson downstairs, Raymond announced that appellants must vacate their apartment, responding “Yes,” when Sorenson inquired whether the presence of two black girls had caused Raymond’s decision.  Raymond later testified that his true motive was fury at discovering the presence of an objectionable former tenant and a large number of people preparing for a party.  Additionally, he chronicled the frequent complaints by other tenants about loud music, late parties, strewn trash, and other irritating practices by appellants, and he related his concern for the physical condition of his apartment.  He insisted that he had responded affirmatively to Sorenson’s inquiry about the two black girls in an impassioned effort to anger Sorenson, having no later opportunity to give his real reasons for the eviction.5  

II.  Directed Verdict And New Trial.  To find a violation of section 1982’s prohibition of racial discrimination in the sale or rental of property, this court in United States v. Pelzer Realty Co., 484 F.2d 438, 443 (5th Cir. 1973), cert. denied, 416 U.S. 936 (1974), declared that the finder of fact must rule that race is at least “one significant factor” in the apartment rental decision. Appellants claim that they deserved a directed verdict on the ground that the use of discriminatory language coupled with the loss of rights makes motive or intent irrelevant, and for support they rely primarily on language in Pelzer that

it is not necessary to show that (defendant) intended to deprive (the victims) of rights granted by the (Fair Housing) Act.  A violation occurred because his words had that effect.

Id. at 443.  But the Pelzer court, faced with an alleged violation of [§3604(b), which] prohibits discrimination in the terms of sale or rental of a dwelling, found that a verbal demand made of these blacks that would not have been made of whites11 was discriminatory treatment, regardless of motivation, because the unretracted words themselves imposed on blacks a condition which was not imposed on similarly-situated whites.

In support of its ruling, the Pelzer court cited U.S. v. Mintzes, 304 F.Supp. 1305 (D.Md. 1969), which found illegal attempts by whites to induce homeowners to sell their dwellings by representations regarding the prospective entry of blacks into the neighborhood.  The representations were themselves actions which violated the “anti-blockbusting” statute, 42 U.S.C. §3604(e), which prohibits attempted inducements to sell using such racially oriented representations, regardless of racial motivation. As to them, there was no question of motive, for they were actionable regardless of the intent with which they were uttered and were specifically made so by statute. Here, however, the questioned conduct challenged as violative of §1982’s prohibition of discrimination in the sale or rental of property, is only evidence of the violation a racially-discriminatory motive, not the violation itself.  It may be that there are circumstances where the evidence of racial motivation can be so conclusively inferred from a defendant’s words that a court might direct a verdict based on words alone.  But where, as here, the only objectionable word uttered was an inculpatory “Yes,” it would be unjust to deny a defendant the opportunity to explain in his defense that he did not intend to speak the words or that his words, provoked by a leading question, were intended only to enrage, not to convey truthful information.

Appellants argue in the alternative that the evidence so strongly supports a finding that race was a dominant factor in the eviction decision that they were entitled to either a directed verdict or a new trial.  But after examining the record, we cannot say that the evidence, considered in the light most favorable to appellee, so strongly supports appellants that they deserved a directed verdict.  Nor can we say that the verdict was so contrary to the greater weight of the evidence that we should find that the trial judge abused his discretion in refusing to grant a new trial.  ...

III.  Prejudicial Comments.  After a ruling that appellee could not introduce testimony that a tenant suspected appellants of using marijuana, appellee called Brad Sorenson as an adverse witness, inquired whether he had ever used his apartment for unlawful purposes, and when Sorenson said no, asked whether he had ever used marijuana. This conduct by appellee’s counsel borders on intentional misconduct in disregarding the judge’s prior ruling and admonition against introducing any evidence of possible drug usage by appellants.14  But the trial judge immediately instructed the jury to disregard the question, making no further explanation to the jury only because appellants’ counsel asked him not to.  In these circumstances, since the question elicited no damaging information, we cannot say that the prejudicial question made the proceeding so manifestly unfair that the trial judge abused his discretion in refusing to grant a new trial.

IV.  Peremptory Challenges.  Appellants argue that appellee denied them a fair trial with a representative jury by using his peremptory challenges to eliminate all blacks from the jury.  But the Supreme Court has recognized that the peremptory challenge cannot be subject to judicial review even when exercised by the prosecution along racial lines, because the fairness of trial by an impartial jury requires no less.  Swain v. State of Alabama, 380 U.S. 202, 220-22 (1965).  If discriminatory use of peremptory challenges by a government official cannot be challenged, then a fortiori, such practices by a private party are beyond this court’s power to review.

Conclusion.  Neither we nor our district courts sit to pass upon the taste of litigants or the attractiveness of their positions.  Our commitment is to truth and process, with emphasis on the former below and the latter here.  A careful inquiry into the process observed in the district court has not convinced us that the truth was not served.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.01  What evidence supported the plaintiff in Sorenson?  What evidence supported the defendant?  Whose story do you find more convincing?  Assuming the appellate court found the defendant’s story unconvincing, why didn’t it reverse the decision?  
3.02.  What precisely did the court hold regarding the legal relevance of the defendant’s saying “Yes” when asked whether his motivation was racial?  How did the court distinguish Pelzer and Mintzes?

3.03.  Assume you represent the plaintiffs.  What arguments can you make as to how the alleged errors discussed in Parts III and IV of Sorenson harmed your clients’ chances for a fair trial?  What is the purpose of footnote 14? 

(  (  (  (  (  (  (
MARABLE v. H. WALKER &  ASSOCIATES

644 F.2d 390 (5th Cir. 1981)
JOHNSON, Jr., J .  Sylvester Marable brought this suit alleging that defendants Harold and Francis Walker refused to rent an available apartment to him because he is black, in violation of the Fair Housing Act. . . . The district court rendered judgment for defendants after a non‑jury trial, concluding that the defendants did not discriminate against Marable on the basis of ...  race.... The district court found that the apartment was denied to Marable because he had a credit report that showed him to be an unacceptable tenant, he was single and the apartment complex had a policy of renting to families and married persons only, and he “constantly harassed” defendants about his application after it was submitted.  Marable appeals... .

Defendants Harold and Francis Walker own the Traces Apartments, a 56‑unit apartment complex located in a predominantly white suburb of Birmingham, Alabama.  Each of the apartments has either two or three bedrooms.  When these apartments were first being rented, beginning in April 1974, defendants rented to at least eight single males and also to tenants with poor or no credit histories3, with poor or unverified employment records4, and with poor or no rental histories.5  Thereafter, defendants adopted a policy of renting to married couples and families, in part, Mrs. Walker stated, because they had some trouble with single male tenants.  Francis Walker became the managing partner of the Traces Apartments on February 3, 1976.  She testified at trial that since that time no single males had rented apartments and that only three single females and one widow had rented at the Traces.  However, she 
stated that applications were taken from singles on a case by case basis.  Mrs. Walker testified that from 1974 until 1978, the time of trial, out of 209 tenancy turnovers, defendants had rented to 22 non‑married tenants, including ten single white males.7 She testified that the Traces Apartments had never had a black tenant.   

   
Sylvester Marable submitted his application for tenancy in the Traces Apartments in November 1976.  The resident manager, Mark Hammond, showed Marable a vacant apartment and told him that he would be contacted in a few days about his application.  Marable was accompanied during his first visit to the Traces Apartments by his fiancee.8  He testified that he told Hammond of his anticipated marriage in December 1976 but Hammond contradicted this testimony, although Hammond stated that he assumed at that time that Marable and his companion were married.  After Hammond showed him the apartment, Marable and his fiancée returned to the resident manager’s office where he completed a credit application.  No deposit was placed.9  Shortly after Marable left, Hammond telephoned the credit information to a credit reporting company named Equifax, which proceeded to prepare a credit report on Marable.  Several days later, Marable was contacted by a Mrs. Sims, from Equifax, for the purpose of interviewing Marable concerning the facts stated on the credit application given to Hammond.10
    
The Equifax credit report on Marable, which was defendants’ only source of information regarding his credit standing, disclosed that Marable had worked for the Feather Corporation as a public affairs consultant at an estimated annual salary of $ 14,000 for the previous 8 1/2 months.  The report noted that Equifax had been unable to contact Feather or determine the type of business in which it was engaged; it described the nature of the business as an “independent corporation.”11 However, the report also indicated that Marable worked full time steadily and that his prospects for continued employment were regarded as good.12 

   
The Equifax credit report also contained the results of an investigation of credit references supplied by Marable.  The report listed his account with a music company as satisfactory and noted that an account that he had set up with a furniture company had never been used.  A jewelry store at which Marable had an account was listed as having a policy of not disclosing credit information.13 A bank loan account (for an automobile) listed in the report showed that Marable had borrowed $ 10,689, that $ 6,104 was owed at the time of the report, and that the loan terms included 42 payments at $ 254.72 per month.  The amount past due was listed as none and Marable’s credit rating was listed as “I‑2.”14 The report also stated that Marable had never been subject to any foreclosures, garnishments, suits or judgments regarding debts, or bankruptcies.  The report also indicated that Marable had not previously rented or owned a home and that before working for the Feather Corporation he had worked for the State of Alabama as a parole officer for   1 1/2 years.  Marable’s net worth was estimated at $ 7,000.  The report concluded that there were no factors that might affect doing business with Marable on a credit basis.

    
Later on the same day that Marable was interviewed by Mrs. Sims from Equifax, he phoned Mrs. Walker who told him that as soon as she received the Equifax report she would contact him.  Mrs. Walker testified that Marable accused her of stalling and of not wanting to rent to him because he was black.  She testified that until Marable informed her she was unaware that he was black.  Mrs. Walker received the report on December 10, 1976, and on that day Marable phoned Mrs. Walker.  Marable testified that Mrs. Walker asked him why he wanted to live on that side of town and then laughed at him and told him that she did not rent to unmarried applicants.  Mrs. Walker testified that until she received the credit report she was unaware that Marable was single.  Later that same day Marable again phoned Mrs. Walker requesting an explanation as to why he was rejected as a tenant.  Marable claimed at trial that Mrs. Walker refused to give him any further explanation, but Mrs. Walker testified that she told him that, in addition to his single marital status, he lacked sufficient credit and had no previous rental history, and that his employer and his income could not be verified.  She also testified that Marable “got a little smart” with her during the phone call when she told him that he would not get the apartment.  The apartment for which Marable had applied remained vacant for three months, until it was rented to a white single female with no children.

   
After being refused as a tenant, Marable then went to the United States Department of Housing and Urban Development (HUD) . . . and filed a charge against defendants alleging that they discriminated against him on the basis of his race in refusing to rent to him.  Defendants told the HUD investigator that Marable was rejected as a tenant because he had minimal credit references and had never previously rented an apartment.  Mrs. Walker did not tell HUD that she had earlier stated that she refused to rent to Marable because of his single marital status.  She admitted at trial that she gave other reasons for rejecting Marable because she was not certain that it was legal to refuse to rent to Marable on the ground of single marital status.  HUD concluded from its investigation that defendants denied Marable an apartment because of his race.... 

   
Defendants have asserted different reasons at different times for rejecting Marable as a tenant.  As mentioned above, they told a HUD investigator that Marable’s inadequate credit and rental history were the reasons he was rejected. In their answer to the complaint the only asserted reason was 
Marable’s single marital status.  In their answers to Marable’s first interrogatories, Marable’s alleged credit deficiencies were listed as the reason for defendants’ refusal to rent to him.  At trial, two more reasons were stated: Marable was “a little smart” with Mrs. Walker during one phone call, and he was employed with a “new” company.

The district court found that Marable was denied the apartment because of his single marital status, his credit report and his constant harassment of defendants.  The court discounted the testimony of two of Marable’s witnesses on the ground that they evidenced clear bias because one of the witnesses was under indictment for stealing from defendants and the other was involved in civil litigation with defendants.  The court further stated that “plaintiff demonstrated a lack of credibility in his testimony both because of contradictions in his testimony and by his own manner and demeanor in court.” The court found that Marable’s credit report was unacceptable because he claimed an estimated $ 14,000  yearly income with a “nonexistent corporation” and he had “no significant employment history.” The court concluded that defendants were justified in refusing to rent to Marable solely on the basis of his credit report. 

A plaintiff bringing a claim under the Fair Housing  Act  charging defendants with refusal to provide housing on the basis of racial discrimination is not required to establish that his denial of housing was motivated solely by racial discrimination. It is sufficient that race was one significant factor considered by the defendants in dealing with the plaintiff.  The district court’s determination that the defendants did not discriminate against Marable is a finding of ultimate fact with respect to which this Court is not bound by the clearly erroneous standard of review. However, the trial court’s credibility determinations and findings of subsidiary fact are reviewed under the clearly erroneous standard. “A finding is “clearly erroneous’ when although there is evidence to support it, the reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been committed.” United States Gypsum Co., 333 U.S. 364, 395 (1948).

Several of the district court’s findings of subsidiary facts are not supported by the record and are clearly erroneous.  The finding that Marable claimed an estimated annual salary of $ 14,000 “with what proved to be a nonexistent corporate employer” was refuted by defendants’ own exhibit which consisted of a copy of the article of incorporation of the Feather Corporation. The finding that Marable had “no significant employment history” is belied by Marable’s credit report itself, which informed the defendants that he had been working full time for 8 1/2 months and had previously worked as a parole officer for the State of Alabama for 1 1/2 years, and which described his prospects for continued employment as good.

The finding that Marable was denied the apartment because he was single and the Traces had a policy of renting only to families and marrieds is contradicted by Mrs. Walker’s own testimony that applications were accepted from singles on a case by case basis and that 22 of the total 209 tenants at the Traces had been singles.  It is manifest from the documentary evidence and the testimony of Mrs. Walker that apartments were in fact rented to singles, and the exceptions made by defendants constitute over 10% of all the tenants who had ever rented at the Traces.


The finding that one of defendants’ reasons for refusing to rent to Marable was because he “constantly harassed” the defendants is without support in the record.  Even the testimony of Mark Hammond, the resident manager of the Traces, and that of Mrs. Walker does not warrant a finding that three phone calls to Mrs. Walker and two to Hammond constituted constant harassment.  Neither Mrs. Walker nor Hammond claimed that they were “harassed” by Marable.  Mrs. Walker testified merely that Marable got “a little smart” during one phone call but her perception that Marable, a young black man, was uppity toward her does not support the court’s finding.17 . . .

The district court in this case failed to consider in its findings the evidence indicating that the defendants’ credit and employment requirements and their single male exclusionary policy were unequally applied as between Marable and white applicants.  The court also failed to consider whether defendants’ rejection of Marable’s application for tenancy was a pretext for racial discrimination.

  Marable introduced documentary evidence consisting of applications for tenancy listing credit references and credit reports prepared by a credit agency, which demonstrated that defendants rented to numerous white persons with significant credit problems far greater than any deficiencies indicated by Marable’s credit report.18 Similarly, the undisputed evidence indicated that defendants had rented to (1) numerous tenants with unverified incomes, (2) several who were unemployed or who worked for companies with which the defendants were unfamiliar when they were accepted as tenants, and (3) several others for whom defendants ordered no independent credit report to be prepared. Also, by defendants’ own admission in the testimony of Mrs. Walker, at least 10 single white males had rented at the Traces.  The defendants’ disparate treatment of white applicants and Marable, as reflected by their patterns of accepting white applicants who were credit risks or who were single, is clearly reflected by the evidence.

The district court also erred in failing to make any finding concerning whether the defendants’ asserted reasons for refusing to rent to Marable were a pretext for racial discrimination.  The asserted reasons given by defendants have included virtually every possible reason except Marable’s race.  They have asserted, alternatively or cumulatively, at different times during this dispute, that the reasons for Marable’s rejection were his poor credit, his unverified income and unverified employer, his “smartness,” and his single marital status. The district court erred in failing to consider the comparative evidence of the unequal application of defendants’ rental criteria as between Marable and white applicants, which demonstrated that defendants’ reasons for rejecting Marable were a pretext.  The district court never considered the qualifications of Marable in relation to the qualifications of white applicants; rather, it considered Marable’s qualifications only against the defendants’ alleged absolute standards. However, 
even Mrs. Walker testified that the defendants’ rental standards were not absolute and that tenants’ applications were considered on a case by case basis.19 The defendants’ tenant selection process and criteria were shown by the testimony of Mrs. Walker and Mark Hammond to be subjective.  Finally, the defendants admitted that no black applicants had ever been accepted as tenants at the Traces Apartments. 

   
The district court discounted the testimony of Marable on the ground that it lacked credibility because of contradiction and Marable’s demeanor at trial. The court also discounted the testimony of two of Marable’s witnesses on the ground that they were biased.20 Even if it is accepted as true that Marable and two of his witnesses lacked credibility, a district court finding that is binding on this Court unless it is clearly erroneous, documentary evidence in the record clearly indicates that Marable’s race was a significant factor in his rejection as a tenant.  A district court may not “bootstrap” its findings and conclusions by stating that they are based upon credibility when the documentary evidence and undisputed testimony reflected in the record show the findings and conclusions to be clearly erroneous.

   
We conclude, after careful examination of the record, that the unequal application of defendants’ rental criteria, including marital status and employment and credit histories, as between Marable and white applicants demonstrates disparate treatment on the basis of race violating the Fair Housing Act… .    Accordingly, the judgment of the district court is REVERSED and the case is REMANDED for consideration of damages, attorney’s fees, and injunctive relief.  

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.04  Defendants put forth several explanations in Marable for refusing to rent to the plaintiff.  For each explanation, list the evidence that supports it and the evidence that tends to refute it.  What other evidence tended to support the plaintiff?  What other evidence tended to support the defendant?
3.05  What standard did the court use to review the trial court’s decision in Marable? Do you agree with the court that the decision below met the standard for reversal? Why might the same court that had affirmed in Sorenson feel comfortable reversing in Marable?   

(  (  (  (  (  (  (
3. Government Defendants

RESIDENT ADVISORY BOARD v. RIZZO

564 F.2d 126 (3d Cir. 1977)

GARTH, Circuit Judge.  Plaintiffs, various individuals eligible for low-income public housing in Philadelphia and organizations with a membership interested in such housing, seek relief in this civil rights action against the City of Philadelphia, the City’s housing authority (“PHA”), and its redevelopment authority (“RDA”), and the Department of Housing and Urban Development (“HUD”). The dispute centers upon a plot of land in South Philadelphia which was condemned and cleared as a site for low-income public housing in 1959, and which has remained vacant since then. The district court found that the four governmental defendants had committed violations of various constitutional and statutory duties. ... All defendants except HUD have appealed.

  
We affirm the district court’s finding that, in delaying and frustrating the construction of the project, the City of Philadelphia acted with discriminatory intent and thereby violated plaintiffs’ constitutional and statutory rights. We also affirm the finding that PHA and RDA have violated Title VIII of the Civil Rights Act of 1968 in failing to carry out the construction of the project.... 

I.  A.  Facts.  The focal point of this dispute is the Whitman Urban Renewal Area (“Whitman”)  in South Philadelphia. Within the Whitman Urban Renewal Area is the site of the project (henceforth “Whitman project”) which is at issue here. Like other neighborhoods in urban America, Whitman has undergone a transformation in its racial composition over the past several decades. Unlike most, however, Whitman has changed from an originally racially mixed area to one which is virtually all-white. Moreover, this change has resulted almost wholly from the urban renewal efforts of the defendant governmental agencies.

As revealed by the district court’s analysis, Whitman’s present all-white population must be viewed against a backdrop of, on the one hand, a growing concentration of blacks and other minorities in discrete, insular sections of Philadelphia (North Philadelphia, West Philadelphia and South Central Philadelphia), and on the other, a reduction in the number of blacks residing in other parts of the city, including Whitman. The net result has been, in the words of the district court, that “[t]he City of Philadelphia is today a racially segregated city.” 

  
This litigation involves not the city as a whole, however, but only the Whitman Urban Renewal Area for which the public housing at issue was planned. That area is a residential area consisting of block upon block of two-story row houses. Prior to the postwar concentration of blacks in the three sections of Philadelphia previously mentioned ..., a substantial number of black residents could be found in Whitman’s row houses. ... As late as 1950, ... 52 [black] families lived in a five-square-block area that would be leveled during 1959-60 in the initial phase of urban renewal in Whitman. As found by the district court, these 52 households constituted “46% of the families living (in this five-block area), which made this area an integrated section of Philadelphia.” 

  
Though integrated, Whitman was also somewhat dilapidated although subsequent developments were to show that the existing housing stock ... could be salvaged through renovation. In the mid-1950’s, however, renewal meant something other than renovation or restoration: renewal meant the razing of existing structures and the construction of “public housing” high-rise buildings. Thus when urban renewal came to Whitman in 1959-60, the integrated, five-block site mentioned above was cleared of its residents, and its structures were leveled. The cleared site has remained virtually untouched, and without building construction, since that time.

  
Such, of course, was not the plan. The Philadelphia Housing Authority (“PHA”) acquired the site through condemnation during 1959 and 1960, with the intention of constructing low-income public housing. ... On June 26, 1960, demolition contracts were awarded, and shortly thereafter the site was cleared.  The 1960 census tract reflects the impact of PHA’s renewal efforts. With site clearance underway, only four black families were to be found within the five-block project site. ... By 1970, however, not one black family was to be found in the entire southeast corner of Whitman.  Indeed, the 1970 census revealed that only 100 blacks remained in the Whitman Urban Renewal Area as a whole (down from 200 in 1960 and from 400 in 1950), and these families were concentrated in the northwest section of Whitman.

PHA’s original plan for the Whitman site called for the development of ... four high-rise apartment buildings. Because this plan, if implemented, would have required additional annexation of two small parcels of land, PHA held a public hearing on January 12, 1961. Local opposition to high-rise, low-income housing on the Whitman site surfaced at this hearing, and, although the additional annexation was approved, community opposition to the construction of high-rise public housing on the Whitman site intensified. The high-rise opponents formed the Whitman Area Improvement Council [WAIC] to continue their fight. Subsequently, Congress enacted the Housing Act of 1964, ... which produced a change in the design of the Whitman project from high-rise towers to one- and two-family home construction.  Thus, five years after condemnation and clearance of the Whitman project site by PHA, planning for the site had to begin anew.

The shift away from high-rise construction brought a new city agency into the planning process for the Whitman site:  the Redevelopment Authority of Philadelphia (“RDA”). RDA had earlier become involved in Whitman when, on October 27, 1963, it sought federal approval for the Whitman Urban Renewal Area. RDA’s original plan involved razing an additional 103 homes in Whitman and rehabilitating 2500 more. This Whitman Urban Renewal plan did not itself affect the Whitman project site. Although the site was located within the Urban Renewal Area, it was designated as land to be used solely for public housing; indeed, the project site was the only area in Whitman which was designated for that purpose.  RDA’s plan did not involve public housing per se, but rather involved assuring a substantial number of comfortable, attractive single-family residences in Whitman through the replacement or renovation of existing row-houses. ... RDA condemned several blocks adjacent to the project site. Through the efforts of private developers, new townhouses were built on these sites [between 1969 and 1973]. All of these houses were sold to and are occupied by white families.

It will be recalled that the clearance of the Whitman project site during 1959-60 had reduced the total number of black households in southeastern  Whitman. Some of these families had relocated in areas adjacent to the cleared project site. RDA’s condemnation of several of these blocks for construction during 1969-73 had the effect of again dislocating these families. The 1970 census revealed that the combined effect of PHA’s and RDA’s failure to provide any low-income housing on the vacant Whitman project site, and RDA’s condemnation of several blocks adjacent to the project site resulted in an all-white area in southeastern Whitman.6 In sum, to repeat the conclusion of the district court, “(t)he effect of these urban clearance actions by both RDA and PHA appears to have converted an integrated area of Philadelphia into a non-integrated area.” 

Although the Whitman project site lay vacant throughout this period (1960-70), planning for the site continued. ... [A] new plan for the site, involving both PHA and RDA, was developed. PHA sold the Whitman site to RDA ... to convey the site to a private developer, which would construct low-rise public housing upon it.  The need for a new plan that would be acceptable to WAIC led to the endorsement of the concept of a “turnkey” developer. As described by the district court:

A turnkey developer differed from a conventional housing developer in that the turnkey developer would purchase the land, hire the architect to design the project, produce the drawing, set a cost for his project and then submit his proposal to the Housing Authority. The Housing Authority, if it decided to accept a turnkey developer’s proposal, would, after appropriate public hearings and approvals, sign a contract with the turnkey developer and HUD, which specified that the turnkey developer would build the project and upon completion turn it over to the Housing Authority for the agreed upon purchase price. The Housing Authority would manage the project and HUD would provide the necessary subsidies. 

HUD’s involvement necessitated review by the agency’s Equal Opportunity staff. As the Whitman project site could now be described as an integrated project planned for an all-white area, HUD approved the site for low-income, turnkey housing on June 4, 1968.7 


... PHA chose Multicon Construction Corp. and Multicon Properties, Inc. (“Multicon”) to build the Whitman project.  ...  Multicon’s design called for the building of 120 townhouses on the Whitman site. Unlike most public housing to that point in time, each unit was to be a discrete structure on its own plot of land much closer in conception to the detached, single-family home characteristic of suburban developments than to the typical multi-family structures characteristic of low-income public housing. Indeed, one reason why Multicon’s plan was selected was its compatibility with the surrounding neighborhood: the plan “maintained existing street patterns and the housing was of the same design as the other houses in the Whitman area.”  This design also met the requirements for a newly promulgated federal program, “Turnkey III”, under which the tenants of a project could eventually own their homes by paying rent, assuming maintenance responsibilities and residing in the project for a designated time. 

  
Approval of an urban renewal project necessitated consultation with local community representatives. WAIC was designated the “local citizen participation unit” for the Whitman Urban Renewal Area.  The district court described a process of extended consultation with and participation by WAIC during the course of the approval process. WAIC’s suggestions produced modifications in Multicon’s plan, and the result, by June 2, 1970, was a meeting at which the Turnkey III proposal was fully explained. The minutes of the June 2d meeting reported a consensus: “It was agreed the proposed plans look excellent.” WAIC’s endorsement of the planned townhouses is revealed in a letter dated June 9, 1970, from the then-President of WAIC to Multicon, the developer:  “We were very impressed with the plans and feel that the design of these houses will make them an asset to our community.”  

  
A ground-breaking ceremony for the Whitman Park Townhouse Project was held on December 16, 1970. Between the ground-breaking and the scheduled start of construction in late March 1971, however, WAIC’s attitude toward the Townhouse Project shifted and hardened. By January 28, 1971, the President of WAIC was expressing doubts about the project; by March 22, 1971, WAIC had elected a new President and had decided to oppose the project specifically, “to demonstrate the next morning” when construction was finally to begin. The stipulated facts revealed the following sequence of events when Multicon sought to commence construction of its townhouses on March 23rd:

Beginning on or about 7:30 A.M. on March 23, 1971 approximately thirty women, some of whom were WAIC members, entered on the site of the Whitman Park Townhouse Project and gathered around the bulldozer and backhoe, blocking the operations of the contractor, refusing to leave the property when so requested and preventing the operations of these pieces of equipment. Fred Druding, the new WAIC President, was also present in the morning. . . .

On or about 9:05 A.M. on March 23, 1971 demonstrators, including WAIC members, blocked a truck on Shunk Street from the Atlas Lumber and Millwork Company, which was attempting to make a delivery to MPI at the Whitman Park Townhouse Project, and as a result the truck driver was unable to enter the property to make the delivery. 

On or about eight o’clock on March 25, 1971 (former WAIC President) Mrs. Alice Moore and other demonstrators, including members of WAIC, gathered around the bulldozer of Louis Dolente and Sons, parked on the northeast corner of Hancock and Shunk Streets, thereby preventing its operation.


Unable to begin work, Multicon ... obtained a preliminary injunction, [but] its attempts to return to work were to no avail, as demonstrators continued to block deliveries from Multicon’s contractors and to bar all access to the project site. Multicon’s request to the Philadelphia police to enforce the state court injunction was rebuffed.10 Eventually, on April 30, 1971, the Pennsylvania state court judge decided to bar Multicon from attempting to return to work while the parties negotiated a settlement. 

  
The district court summarized the ensuing negotiations between the parties as follows:

Shortly thereafter, there were a series of meetings between WAIC, PHA and Multicon. Various changes in the Whitman Park Townhouse Project were proposed to WAIC in order to settle the controversy, including ... reserving 50% of the units for persons who were displaced by the clearance for the Whitman project, raising the income levels of those persons who would be eligible for the project and setting up a screening committee, which would include Whitman residents, to assure that those living in the project would be an asset to the community. On May 17, 1971, ... WAIC voted down the final settlement offer of PHA. 

On May 18, 1971, Mayor Rizzo was nominated as the Democratic candidate for Mayor. On May 20, 1971, a meeting was held in Judge Hirsch’s chambers to consider a request by Multicon that the court’s order of April 30, 1971 be lifted and that Multicon be permitted to return to work on the Whitman Park Townhouse Project. At the May 20th meeting, Managing Director Corleto stated that the City would not provide police assistance for Multicon should it return to work. Mr. Gordon Cavanaugh, Chairman of PHA, stated to those present at the meeting that he had been instructed by Mayor Tate to order Multicon not to resume work. Judge Hirsch then signed an order permitting Multicon to return to work. However, faced with a threatened lack of police assistance, Multicon decided that it would not then return to work.  ...

At this juncture, on June 25, 1971, plaintiffs filed the complaint in the instant action .... 

  
1971 was an election year in Philadelphia. During the mayoral campaign, the present Mayor, Frank Rizzo, “publicly took the position that within the framework of the law, he would support local communities in their opposition to public housing projects proposed for their neighborhoods.12  While campaigning, Mayor Rizzo strongly supported WAIC’s resistance to the Whitman project.

  
Once elected, the opposition of Mayor Rizzo and his City Administration to the Whitman project did not abate.14  Indeed, Mayor Rizzo told James Greenlee, the chairman of PHA, that he meant to honor his campaign promise to Whitman residents that the Townhouse project would not be built.  The Mayor urged Greenlee to investigate the possibility of canceling the project. Mayor Rizzo was informed that cancellation of the Townhouse project would jeopardize federal funding for the entire city, especially in light of the project’s HUD-necessitated pairing with the already constructed Morton Addition Project in a racially impacted area of Philadelphia. See note 7 supra. In view of these possible consequences, Greenlee suggested that an attempt at compromise should be made. Mayor Rizzo rejected any compromise where “people in the area felt that Black people would be moving into the area if public housing were built.” 

Faced with Mayor Rizzo’s unequivocal disavowal of PHA’s obligation to build the Whitman Townhouse project, Greenlee described to Rizzo the procedure for cancellation of public housing projects set out in the so-called “Phillips Amendment.” In addition to requiring that the City repay any federal monies advanced and settle all claims by the builder, the Phillips Amendment would require a public hearing before the Philadelphia City Council. Mayor Rizzo indicated that the City’s termination costs would be no obstacle; however, the public hearing requirement was anathema to him because the procedure “would bring Black people to City Hall to protest the proposed cancellation.” The City’s subsequent opposition to the Whitman project took many forms. These were detailed in part by the district court when it described some of the difficulties encountered by Multicon.  In addition, Multicon, the project developer, was told by Deputy Mayor Philip Carroll “that the City did not want the Whitman project built.” 

Meanwhile, ... Multicon ... found itself between a rock and a hard place. On the one hand, it was bound by its contract with PHA to complete construction by April 29, 1972, and was therefore potentially liable for breach of contract if it failed to complete the project. On the other hand, the combined opposition of WAIC and the City prevented construction from going forward. Choosing the alternative of once again attempting to resume construction, Multicon gave notice to the City that such construction would begin on June 26, 1972. ... State-court litigation ensued.  The ... litigation did not result in a resumption of construction.... As of the present time, the site is vacant, with no construction apparently contemplated. ...

  B.  Procedural History. ... Because of the parties’ hope that ongoing state court litigation would produce a settlement resolving their dispute, and because of the complexity of pretrial discovery once that hope was proved futile, trial ... did not begin until October 7, 1975. The case was tried without a jury over a span of 57 days. ... At the conclusion of the trial, the district court determined that plaintiffs were entitled to equitable relief .... Defendants PHA, RDA, WAIC and the City have appealed. Still, HUD holds an appropriation of $3.68 million for the construction of the Whitman Townhouse project as planned.  

III.  B.  The City.  ... We conclude, as did the district court, that the City violated §1981 and §1982 by depriving plaintiffs of constitutional rights guaranteed by the Thirteenth and Fourteenth Amendments.  Current Supreme Court decisions mandate that to establish that a governmental defendant has abridged constitutional guaranties, something more than a disproportionate discriminatory impact must be proved. This “impact-plus” test is satisfied only if, in addition to disproportionate impact, a discriminatory purpose is shown. Washington v. Davis, 426 U.S. 229, 239-45 (1976); see also Dayton Board of Education v. Brinkman, 97 S.Ct. 2766 (1977) (test is “whether there was any action (by government defendants) which was intended to, and did in fact, discriminate”); Village of Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. at 265 (“Proof of racially discriminatory intent or purpose is required to show a violation of the Equal Protection Clause”).

Where civil rights plaintiffs claim that discrimination in housing has worked a deprivation of equal protection, the starting point for analysis is the Supreme Court’s recent decision in Arlington Heights. In that case, the Village of Arlington Heights was requested to rezone a tract of land to permit construction of racially integrated low and moderate income housing. At public hearings, the Village’s Plan Commission heard opponents denounce the proposed change for a variety of reasons [including] the undesirability of introducing racially integrated housing to Arlington Heights (which at that time had a population that was 99.9% white).... The Plan Commission, and the Village, denied the requested zoning change. A subsequent civil rights action ... resulted in judgment for the Village in the district court. The Court of Appeals for the Seventh Circuit reversed, 517 F.2d 409 (7th Cir. 1975), although the court left undisturbed the district court’s finding that Arlington Heights’ denial of the requested change was not racially motivated. The Court of Appeals’ holding rested upon the assumption that a showing of a racially disproportionate impact would suffice to invalidate governmental action, absent demonstration of a compelling interest.

The Supreme Court’s opinion in Washington v. Davis, negated this assumption. On certiorari in Arlington Heights, the Supreme Court reversed the Seventh Circuit’s decision, citing the absence of proof of racially discriminatory intent. The Court, in discussing the application of the Washington v. Davis standard in a “housing” case, said:

Davis does not require a plaintiff to prove that the challenged action rested solely on racially discriminatory purposes. Rarely can it be said that a legislature or administrative body operating under a broad mandate made a decision motivated solely by a single concern, or even that a particular purpose was the “dominant” or “primary” one. In fact, it is because legislators and administrators are properly concerned with balancing numerous competing considerations that courts refrain from reviewing the merits of their decisions, absent a showing of arbitrariness or irrationality. But racial discrimination is not just another competing consideration. When there is a proof that a discriminatory purpose has been a motivating factor in the decision, this judicial deference is no longer justified.

Determining whether invidious discriminatory purpose was a motivating factor demands a sensitive inquiry into such circumstantial and direct evidence of intent as may be available. The impact of the official action whether it “bears more heavily on one race than another,” Washington v. Davis, 426 U.S., at 242, may provide an important starting point. Sometimes a clear pattern, unexplainable on grounds other than race, emerges from the effect of the state action even when the governing legislation appears neutral on its face. Yick Wo v. Hopkins, 118 U.S. 356 (1886); Gomillion v. Lightfoot, 364 U.S. 339 (1960). The evidentiary inquiry is then relatively easy. But such cases are rare. Absent a pattern as stark as that in Gomillion or Yick Wo, impact alone is not determinative, and the Court must look to other evidence.

 The historical background of the decision is one evidentiary source, particularly if it reveals a series of official actions taken for invidious purposes. ... The specific sequence of events leading up to the challenged decision also may shed some light on the decisionmaker’s purposes. ... For example, if the property involved here always had been zoned R-5 but suddenly was changed to R-3 when the town learned of MHDC’s plans to erect integrated housing, we would have a far different case. Departures from the normal procedural sequence also might afford evidence that improper purposes are playing a role. Substantive departures too may be relevant, particularly if the factors usually considered important by the decisionmaker strongly favor a decision contrary to the one reached.
429 U.S. at 265. ...

 [I]n the instant case, the district court [acting prior to Arlington Heights]  held that the City had acted with racially discriminatory intent, as evidenced by: (1) the City’s joining in opposition to the Whitman Townhouse project with knowledge that some of that opposition was racially motivated; (2) Mayor Rizzo’s explicit statements equating “public housing” with “Black housing” and his public stand “against placing such housing in White neighborhoods”; and (3) the City’s taking steps to terminate the project with knowledge that the action would produce a racially discriminatory effect. 

As for the actual consequences of the failure to construct the Whitman Townhouse project, the district court found the following effects of termination:

The cancellation of the Whitman Park Townhouse Project had a racially disproportionate effect, adverse to Blacks and other minorities in Philadelphia. The waiting list for low-income public housing in Philadelphia is composed primarily of racial minorities. Of the 14,000 to 15,000 people on the waiting list for public housing in Philadelphia, 85% are Black, and 95% are considered to be of racial minority background. Obviously those in housing projects, which are overwhelmingly Black, and those on the public housing waiting list, are those least able to move out of the poorer, racially impacted areas of Philadelphia. The evidence also established that Blacks in Philadelphia who are concentrated in the three major Black areas of Philadelphia, have the lowest median income in comparison with the total population of Philadelphia and live in the poorest housing in Philadelphia. The Whitman Park Townhouse Project was a unique opportunity for these Blacks living in racially impacted areas of Philadelphia to live in an integrated, non-racially impacted neighborhood in furtherance of the national policy enunciated in Title VIII of the Civil Rights Act of 1968. Public housing offers the only opportunity for these people, the lowest income Black households, to live outside of Black residential areas of Philadelphia. Cancellation of the project erased that opportunity and contributed to the maintenance of segregated housing in Philadelphia.

This discriminatory effect and the invidious discriminatory purpose underlying the City’s role in the project’s termination together were found to establish a constitutional violation under Washington v. Davis.

Applying the Supreme Court’s Arlington Heights elaboration of the “impact-plus” test of Washington v. Davis, the district court’s conclusions are, if anything, reinforced. Under the applicable Arlington Heights criteria, “invidious discriminatory purpose” can be gleaned through an inquiry which weighs a number of factors:

   
(1)  discriminatory impact;

   
(2)  the historical background of the attacked decision;

  
(3)  the “sequence of events leading up to the challenged decisions”;

   
(4)  departures from “normal procedural sequences”; and

   
(5)  departures from normal substantive criteria.

Arlington Heights, 429 U.S. at 265.22 

Here, the discriminatory impact of the City’s obstruction of the project could hardly be clearer. As the district court’s findings reveal, the Whitman Townhouse project, when built and tenanted, would restore a measure of racial integration to a now-all-white portion of Whitman, thus providing an opportunity for at least some of those currently on the PHA’s public housing waiting list 95% of whom are nonwhite to live in an integrated, non-racially impacted environment. The City’s opposition to the construction of the project had the undeniable effect of “bear[ing] more heavily on one race than another,” Arlington Heights, 429 U.S. at 266, quoting Washington v. Davis, 426 U.S. at 242.  But discriminatory effect, standing alone, will only infrequently suffice to establish an equal protection violation.23  When further inquiry into purpose is necessary as is the case here the remaining factors noted by the Arlington Heights Court come into play.

  
The second “evidentiary source” to be considered is the historical background of the allegedly discriminatory decision. Here, the historical backdrop to the City’s obstruction of the Whitman project, i.e., the events occurring prior to the current City Administration’s assumption of power in 1972, is easily summarized. The City’s housing authority, PHA, ... proposed the original high-rise project in Whitman and cleared the site for construction. The City’s role appeared to be a purely passive one at that point. When the current low-rise design was adopted, the City Council and then-Mayor Tate enacted an ordinance approving Multicon as the developer. These acts were taken before WAIC reversed its earlier endorsement of the project and began its campaign of active opposition.

It was at that point that the City’s passive role ended. The City’s frustration of Multicon’s efforts to enclose the construction site a security measure which, if effected, undoubtedly would have permitted construction to proceed gives evidence of the City’s joining in community opposition. The repeated refusals by the Philadelphia police to protect Multicon’s construction activities buttress this conclusion, as does then-Mayor Tate’s decision to order Multicon to halt construction. While this background provides no direct evidence of discriminatory purpose on the City’s part, the circumstances of a sudden shift in the City’s position from passive acceptance to active opposition, in the face of protests by demonstrators manifesting racial bias, provides some indication of an improper motive or purpose.

  
The third factor specified in Arlington Heights is the specific sequence of events leading to the challenged decision: here, the record of the Rizzo administration’s opposition to the Whitman project. During his election campaign, Mayor Rizzo repeatedly voiced objections to the Whitman project, indicating that he would preserve the City’s neighborhoods at any expense, and that he would support any community seeking to prevent construction of a housing project.  In the course of exploring the possible means of preventing the project’s construction, Mayor Rizzo equated public housing with “Black housing” (because most public housing tenants are black), and stated that public housing should not be placed in white neighborhoods. Similarly, when Mayor Rizzo was told of the Phillips Amendment’s fairly rigorous requirements for canceling a public housing project, he indicated that while the expense of cancellation would not be a barrier, the requirement that a public hearing be held made the procedure unpalatable because such a hearing would bring blacks to City Hall. 

The district court’s opinion also records numerous instances of departures from normal procedural sequences (the fourth Arlington Heights factor). The dispute over Multicon’s proposed fence provides but one example. City officials gave contradictory instructions, waiving permit and licensing requirements at one moment and insisting on strict compliance the next. Multicon was required to satisfy regulations involving street access and sidewalk maintenance not enforced elsewhere. The most striking example of procedural irregularity, however, is the City’s involvement in the attempted termination of the project. It was made clear to City officials that the Phillips Amendment set forth the normal procedure for terminating a project. However, because that procedure necessitated a public airing of the City’s reasons for cancellation, the Phillips Amendment was bypassed. Instead, the City insisted that Multicon, the developer, was in default, and that default by Multicon required termination of the project. The procedure adopted would seem to be especially significant where the “normal” procedure not employed would have required the City to reveal its reasons for making its decision at public hearings.

A glaring “substantive” departure from normal decision-making (the fifth Arlington Heights factor) was the City’s decision to abandon a housing project which, pursuant to agreement with HUD, had been “matched” with another, already-built project. Normally, we would suspect that breaching an agreement with HUD, with the attendant risk of termination of all HUD aid, would be an unacceptable price for a City administration to pay for the cancellation of a housing project. Such was not the case here: apparently, the price, if not right, was affordable, and no regard was given to the fact that the “matched” project (the Morton Addition, see note 7 supra) had already been built.  Where, as here, the applicable Arlington Heights “evidentiary sources” for a gleaning of official intent all point to unusual, aberrant circumstances surrounding the City’s action, which reveal direct and circumstantial proof of racial bias, we will not disturb the district court’s finding that the City of Philadelphia was racially motivated in its opposition to the Whitman project.

Indeed, the Arlington Heights Court all but anticipated this very case when it observed that a change in zoning laws preventing construction in the face of the announcement of a plan to erect integrated housing would present “a far different case” than Arlington Heights. The record here reveals this to be, by analogy, that “far different” case. The City of Philadelphia changed its stance from passive support for the Whitman project to active opposition only after the initiation of bias-tinged local demonstrations. In terminating the Whitman project, the City violated the plaintiffs’ right to equal protection. See also Cooper v. Aaron, 358 U.S. 1, 8 (1958) (school board previously going forward with preparation of desegregation plans held to have denied equal protection when in face of community and state governmental protests, it abandoned plans).  [The court went on to find (on a disparate impact theory) that PHA and RDA had violated Title VIII by failing to carry out construction of the project.]

                    (  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.06  Rizzo accurately states that, in order to succeed on a housing discrimination claim under the U.S. Constitution or §1982, plaintiff must prove that the defendant(s) acted with discriminatory purpose.  What does it mean to say that a legally-created corporate entity like the City of Philadelphia had a discriminatory purpose?  Whose state of mind is relevant to determining the City’s “purpose?”  

3.07   Rizzo also notes that the Supreme Court does not require the plaintiff to prove that racial animus is the city’s sole motive.  What standard does the Court employ to determine whether racial animus played a sufficient part in the decision?  Try to elaborate in your own words what this standard means in the context of a decision by a city.  Do you think it is a sensible standard?

3.08  Rizzo lays out the evidentiary factors relevant to proof of discriminatory purpose that were elaborated by the Supreme Court in Arlington Heights. Try to identify the logic behind the inclusion of each factor on the list.  In other words, why does the Court believe that the factor is a helpful indication of discriminatory purpose?  What evidence of each factor is there in Rizzo?  If you were representing the City at trial, what legitimate purposes might you have tried to prove?

3.09  What evidence of intentional discrimination described in Baxter (79-86) falls under each of the  factors addressed in DQ3.08?
(  (  (  (  (  (  (
Gov’t Council Votes & Discriminatory Intent

DISCUSSION QUESTION

3.10 Suppose a city council votes to pass a measure.  To prevail on an intentional discrimination claim, how many councilmembers must a plaintiff show had a discriminatory purpose? The Federal Circuit Courts of Appeal have used different approaches to answer this type of question and the U.S. Supreme Court has never addressed the issue.  Below, you will find a chart with the results of three cases and an excerpt from one of the cases (Fall River) that also describes the other two.  After reading these materials, try to come up with plausible arguments supporting at least three different numbers if the city council vote is 8-5. Assume that each of the cases is persuasive non-binding authority. 
	CASE
	VOTE
	# BAD INTENT
	RESULT

	Church (11th Cir.)
	3-2
	1
	Insufficient

	City of Birmingham (6th Cir.)
	4-3
	2
	Sufficient

	Fall River (1st Cir.)
	6-2
	1 + NV Mayor
	Insufficient


SCOTT-HARRIS  v. CITY OF FALL RIVER

134 F.3d 427 (1st Cir. 1997) rev’d on other gds sub nom. 

Bogan v. Scott-Harris, 523 U.S. 44 (1998)

SELYA, Circuit Judge. [Plaintiff filed an action under 42 USC §1983 claiming the city council passed legislation eliminating her job due to racial animus arising from her treatment of a white subordinate (Bitcliffe). The opinion included the following discussion of proof of bad intent by the city:]  … The baseline principle is well-settled: legislators' bad motives may be proven by either direct or circumstantial evidence.  But this principle speaks to the qualitative nature of the evidence that is gathered; it does not address the quantitative question. That question is best framed as follows: How many municipal legislators (or, put another way, what percentage of the legislative body) must be spurred by a constitutionally impermissible motive before the municipality itself may be held liable under section 1983 for the adoption of a facially neutral policy or ordinance? This is a difficult question, and the case law proves a fickle companion.  

   
Some courts appear to have held that the plaintiff must adduce evidence sufficient to show that a majority of the members of the legislative body acted from a constitutionally proscribed motive before this kind of municipal liability can attach. Often this position is implied rather than specifically articulated.. But some courts have been more forthcoming. In Church v. City of Huntsville, 30 F.3d 1332 (11th Cir. 1994), a group of homeless persons alleged that the city had adopted a policy of excluding them from the community. The plaintiffs based their §1983 action on the acts and statements of one individual on a five-member city council. The court observed that a single council member did not have any authority either to establish municipal policy or to bind the municipality. It therefore examined the evidence against the other four councilors, finding that two had opposed the alleged policy and that two had expressed no views on the subject. The court refused to draw an inference of discriminatory intent from the silence of council members, and rejected the plaintiffs' claim.  

   
Other courts, acting principally in the areas of race and gender discrimination, have not required evidence of the motives of a majority of the legislative body before imposing liability on the municipality under section 1983. Representative of this line of cases is United States v. City of Birmingham, 538 F. Supp. 819 (E.D. Mich. 1982), aff'd, 727 F.2d 560 (6th Cir. 1984). There, the district court held a city liable for violations of the Fair Housing Act … based on the actions of a seven-member municipal commission which had blocked the construction of racially-integrated housing by a four-to-three vote. While opponents of the project had attributed their position to a series of articulated nondiscriminatory rationales, the court looked behind their avowals and ruled, based on a combination of direct and circumstantial evidence, that racial considerations actually propelled the commission's action. The court concluded that the city could be held liable for the commissioners' animus even though there was no proof of the motives of all four commissioners  who voted to kill the project; it was enough, the court suggested, if “racial considerations were a motivating factor among a significant percentage of those who were responsible for the city's [rejection of the project].”. Explicating this construct, the court indicated that a “significant percentage” would not have to encompass the entire four-person majority. Noting evidence that racial concerns motivated “at least two of the four members of the majority faction,” the court declared that “that fact alone may be sufficient to attribute a racially discriminatory intent to the City.” 8 

   
Two Massachusetts cases also premise municipal liability on evidence concerning less than a majority of the relevant legislative body. In Southern Worcester County Regional Voc. Sch. Dist. v. Labor Relations Comm'n, 436 N.E.2d 380 (Mass1982), the Supreme Judicial Court (SJC) upheld a lower court's finding that the plaintiffs had been discharged based on their union activity. The SJC declared that “it is not fatal to the [plaintiffs'] claims that only three of the seven members of the school committee made anti-union statements.” The court concluded that the three members' statements, coupled with evidence of bias on the part of the school superintendent (who had no vote), sufficed to support the finding of liability. Similarly, in Northeast Metro. Regional Voc. Sch. Dist. Sch. Comm. v. MCAD, 575 N.E.2d 77 (Mass. App. 1991), a gender discrimination case involving a refusal to hire, the court noted that direct evidence of bias had been exhibited by only two of the twelve members of the school committee. The court upheld a finding of liability based on this evidence and on statements by three other committee members that the plaintiff had been a victim of discrimination and/or had been the best qualified candidate for the job. 

   
The precedent in this area is uncertain, and persuasive arguments can be made on both sides. On the one hand, because a municipal ordinance can become law only by a majority vote of the city council, there is a certain incongruity in allowing fewer than a majority of the council members to subject the city to liability under section 1983. On the other hand, because discriminatory animus is insidious and a clever pretext can be hard to unmask, the law sometimes constructs procedural devices to ease a victim's burden of proof. See, e.g., McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973) (establishing presumptions for use in Title VII cases). Where, as here, a plaintiff alleges that a city's councilors connived to victimize her by the pretextual passage of a facially neutral ordinance, it may be overly mechanistic to hold her to strict proof of the subjective intentions of a numerical majority of council members.  

   
Cognizant of these competing concerns, we eschew for the time being a bright-line rule. Rather, we assume for argument's sake (but do not decide) that in a sufficiently compelling case the requirement that the plaintiff prove bad motive on the part of a majority of the members of the legislative body might be relaxed and a proxy accepted instead. Nevertheless, any such relaxation would be contingent on the plaintiff mustering evidence of both (a) bad motive on the part of at least a significant bloc of legislators, and (b) circumstances suggesting the probable complicity of others. By way of illustration, evidence of procedural anomalies, acquiesced in by a majority of the legislative body, may support such an inference. By like token, evidence indicating that the legislators bowed to an impermissible community animus, most commonly manifested by an unusual level of constituent pressure, may warrant such an inference. The key is likelihood: Has the plaintiff proffered evidence, direct or circumstantial, which, when reasonable inferences are drawn in her favor, makes it appear more probable (i.e., more likely than not) that discrimination was the real reason underlying the enactment of the ordinance or the adoption of the policy?  

   
The facts of this case do not require that we refine the point to any further extent. Scott-Harris has not only failed to prove that a majority of the councilors possessed a bad motive, but she also has failed to furnish enough circumstantial evidence to ground a finding that, more likely than not, a discriminatory animus propelled the City Council's action.  

   
The evidence, viewed most hospitably to the plaintiff, reveals that six of the nine councilors voted in favor of the challenged ordinance and two opposed it. The plaintiff presented sufficient evidence from which a jury could deduce that one of these six, Roderick, along with Mayor Bogan (who did not have a vote), acted out of a bad motive. The plaintiff also produced some glancing evidence apropos of Councilor Mitchell: he and Roderick were friends; Roderick spoke to him about the Biltcliffe/Scott-Harris imbroglio; and Biltcliffe called him, presumably to protest her treatment. The jury could have found from other evidence in the case that Mitchell probably voted in favor of the ordinance (although the record does not eliminate the possibility that he abstained). Even though Mitchell did not testify and the substance of his conversations with Roderick and Biltcliffe are unknown, we assume arguendo that a jury reasonably could infer that Mitchell, too, acted for a proscribed reason.


The remaining gaps in the plaintiff's proof are considerably more difficult to overlook. None of the other seven city council members uttered any untoward statements or engaged in any suspicious actions. The “we must slash the budget” pretext had a ring of plausibility, and from aught that appears, none of these seven individuals had any way of knowing that the position-elimination ordinance would not save the City sorely needed funds. Nor is there strong circumstantial evidence of complicity; indeed, the record tells us almost nothing about the inclinations of the silent seven.11 Moreover, the plaintiff made virtually no effort to adduce such evidence. She neither deposed any of the seven nor called them as witnesses at trial. She did not attempt to show that any of the other four councilors who voted for the ordinance had any basis for doubting the truth of the party line (“we must slash the budget”) or that they possessed ties to Roderick or Bogan, or that they were beholden to Biltcliffe, or that they were hostile to Scott-Harris. The stark fact is that the motivations of the council members -- other than Roderick and Mitchell -- did not receive individualized scrutiny. By any responsible standard, this sparse evidence falls short of providing a proper predicate for a finding of municipal liability.

    
We do not think it is a coincidence that in every analogous case in which municipal liability has been imposed on evidence implicating less than a majority of a legislative body, substantial circumstantial evidence existed from which the requisite discriminatory animus could be inferred. In City of Birmingham, the evidence showed that the race-based opposition of constituents to integrated  housing was widespread, pronounced, and vociferously articulated. After several members who supported the racially integrated development were ousted from office, the commission responded to this unremitting pressure and took the unprecedented step of submitting the proposal to a community referendum. In Yonkers Bd. of Educ., the requisite inference was supported by evidence of massive constituent agitation as well as by “departures from the normal procedural sequence” in respect to the challenged proposal. 

   
In this case no such evidence exists. Nothing suggests the City Council deviated from its standard protocol when it received and enacted the ordinance that abolished the plaintiff's job. Nothing suggests that the vote took place in an atmosphere permeated by widespread constituent pressure. Putting speculation and surmise to one side, it simply cannot be inferred that more than two of the council members who voted to abolish the plaintiff's position did so to punish her for protected speech. We cannot rest municipal liability on so frail a foundation. Because no reasonable jury could find against the City on the proof presented, Fall River's motion for judgment as a matter of law should have been granted.
(  (  (  (  (  (  (
REVIEW PROBLEM 3A

Based on the facts on the next three pages, Scott brought an action against Abrams County in the U.S. District Court for the District of Connecticut, alleging that, by rejecting his proposed housing development, the county had violated §3604(a).  His complaint included two intentional discrimination theories:
     (I) Disparate Treatment/Familial Status; and
(II) Disparate Treatment/National Origin (Eastern Europeans)

Discuss the application of each theory to the facts, noting the strengths and weaknesses of each party’s position.  Connecticut is in the Second Circuit, so none of the cases on council votes is binding. Assume Scott has standing to bring these claims.

Abrams County is directly north of New London, Connecticut.  The northern two-thirds of the county contains residential neighborhoods and businesses targeting suburban consumers.  When New London was thriving in the 1940s, small factories and transportation and storage facilities covered most of the southern third of the county. With relatively few residences in the southern third, Abrams County put only a couple of elementary schools there and bused the children north for junior and senior high school.  


As New London declined economically, many businesses in the southern third of Abrams County failed or relocated, leaving behind abandoned warehouses and factories.  In 2001, the Abrams County Development Council (ACDC) authorized a redevelopment plan (2001 Plan) to try to address the blighted areas in the southern third.  

The 2001 Plan designated a large area as an Opportunity Zone (OZ) and offered incentives for developers to build there.  The Plan rezoned the OZ to allow multi-unit residential housing but, because of the lack of schools, units in the new complexes could have no more than two bedrooms.  To make them attractive to professionals from New London, it also required that the units be relatively large with extensive amenities. The 2001 Plan stated that, as more schools were built, the ACDC would consider further rezoning to allow multi-unit complexes targeted at moderate income families.  Unfortunately, as of 2006, only a few apartment complexes were built in the OZ and the county had built no new schools.

Scott, a developer, did extensive research into the possibility of building apartments in the OZ.  He discovered that the New London area had more than enough housing appropriate for urban professionals.  However, there was a significant need for moderate-income housing for clerical,  government, and service industry workers and their families.  He then purchased a very large plot of land in the OZ.

Scott and his staff designed a two-story apartment building that consisted of 24 two- and three bedroom apartments arranged around a central courtyard where children could play safely.  He filed the appropriate documents with the ACDC to request rezoning to allow him to build twelve of these buildings on his property in the OZ, along with a strip mall containing a grocery store, a drug store, and other retail outlets.  

In his documentation, Scott provided evidence that he had done appropriate investigation to conclude there were no hazardous wastes on the properties he purchased.  He also showed that he had received approval from the state to receive grant money to pay for some of the infrastructure (e.g., fire hydrants, stop signs, traffic lights) required by the new development. 

He also laid out extensive local market research showing that between 70% and 80% of the units in his buildings were likely to be occupied by families with children as compared with 20% of the units in the buildings with larger units that had already been completed under the 2001 Plan.  He also provided a national study that showed that families with children were significantly more likely to rent apartments in his intended price range than in the price range contemplated by the 2001 plan.  The study concluded that families with children who had higher incomes purchased houses instead of renting more expensive apartments.

ACDC includes seven councilmen, each elected from a separate geographical district.  Two of the districts, represented by Betsy and Chris, include part of the southern third of the county.  The other five districts, including those represented by David and Esther, are entirely residential areas in the northern part of the county.  Pursuant to its usual procedures, ACDC solicited feedback from the public, then held a closed hearing to discuss Scott’s rezoning proposal, at which County officials and lawyers said there were no legal hurdles to approving the proposal and that the County had money in the budget to cover the necessary expenditures.

Betsy and Chris strongly urged the project be approved to boost the economy in their districts, reminding the others that ACDC typically followed the lead of the councilmen for the district where a project was located. They pointed out that Scott was very successful with prior development efforts.  They acknowledged that the county would have to spend some money for related infrastructure, but pointed out that the state grant would cover about half of what was needed.

Chris noted that school district officials had indicated they could handle the planned influx of children, but David and Esther expressed concern that teachers at the schools involved would have their hands full with larger classes that included many students new to the area.

Esther worried that the neighborhood was not appropriate for children in general.  She worried about leftover hazardous waste:  “I know he has checked everything out, but how can they really be sure?”  She worried that there was no mass transit nearby.  She worried that, “It’s such an ugly place to bring up children. Who would want to grow up there?” She also worried that the parents wouldn’t have enough places to shop.

David said, “Look, we all know what’s really going on here. He’s going to fill the place up with those Eastern European immigrants with names like eye charts who are all over New London these days.  People in my district won’t stand for having their schools filling up with children of Russians and Transylvanians and whoever that grew up in Communist countries and don’t know how to behave in America.”  Esther acknowledged that some of her constituents said things like that, but said “It’s garbage.” 

ACDC voted 4-3 to reject Scott’s proposal.  David and Esther voted with the majority; Betsy and Chris were on the losing side.  After further discussion, ACDC issued a written statement saying rezoning was denied because there were too many concerns about adding such a large number of new residents into an area that still was primarily industrial.

(  (  (  (  (  (  (
B.  The McDonnell-Douglas Burden Shift

OVERVIEW OF THE BURDEN SHIFT

THE STRUCTURE OF THE BURDEN SHIFT


In McDonnell Douglas v. Green, 411 U.S. 792 (1973), and Texas Dept. Of Community Affairs v. Burdine, 450 U.S. 248 (1981), the Supreme Court elaborated the burdens of production and proof in a lawsuit by a private individual claiming that an employer had violated Title VII, the federal statute prohibiting discrimination in employment.  Federal courts interpreting the federal Fair Housing Act have adopted the structure of the McDonnell Douglas burden shift, which is laid out below.  
The Plaintiff’s Prima Facie Case:  In a case in which the plaintiff claims s/he was not hired because of race discrimination, under McDonnell Douglas, the plaintiff bears the initial burden of demonstrating a version of the following prima facie case:

(1) that s/he belongs to a racial minority;

(2) that s/he applied and was qualified for a job for which the employer was seeking applicants;

(3) that s/he was rejected

(4) that after the rejection, the position remained open and the employer continued to seek applicants from persons with similar qualifications.

See McDonnell Douglas, 411 U.S. at 802.  The Court made clear that the precise nature of the prima facie case would vary with the particular claim being made.  See id.n.13. For example, in Burdine, the Court held that the plaintiff met the first and fourth prongs of the prima facie case by showing that she was a woman who applied for a job that was eventually given to a man.  See 450 U.S. at 253 n.6.  The prima facie case creates a rebuttable presumption that discrimination has occurred.  Id. at 254.

The Defendant’s Burden of Production: Once the plaintiff has provided evidence sufficient to state the prima facie case, the burden shifts “to the employer to articulate some legitimate, non-discriminatory reason for the employee’s rejection.” McDonnell Douglas, 411 U.S. at 802.  The defendant’s explanation “must be clear and reasonably specific.”  Burdine, 450 U.S. at 258.  However, Burdine makes clear that this is merely a burden to produce some evidence, not a burden of proof:

The defendant need not persuade the court that it was actually motivated by the proffered reasons. … It is sufficient if the defendant’s evidence raises a genuine issue of fact as to whether it discriminated against the plaintiff.   To accomplish this, the defendant must clearly set forth, through the introduction of admissible evidence, the reasons for the plaintiff’s rejection.

Id. at 254-55. 

Although this burden is quite easy to meet,  “the defendant nevertheless retains an incentive to try to persuade the trier of fact that the … decision was lawful [so it] normally will try to prove the factual basis for its explanation.”  Id. at 258

The Plaintiff’s Ultimate Burden:  After the defendant meets its burden by articulating a legitimate reason for its actions, the plaintiff has an opportunity to prove by a preponderance of the evidence that the articulated reason was merely a pretext for forbidden discrimination. McDonnell Douglas, 411 U.S. at 804; Burdine, 450 U.S. at 215.  The burden to show pretext 

merges with the ultimate burden of persuading the court that she has been the victim of intentional discrimination. She may succeed in this either directly by persuading a court that a discriminatory reason more likely motivated the employer or indirectly by showing that the employer’s proffered explanation is unworthy of credence. 

Burdine, 450 U.S. at 256.   


While the trier of fact considers plaintiff’s evidence of pretext, it may continue to consider the evidence that made up the prima facie case.  The defendant’s articulation of a legitimate reason eliminates the presumption in favor of a finding of discrimination, but does not undercut the probative value of the evidence that constituted the plaintiff’s initial showing.  See id. at 255 n.10.


If the trier of fact finds that the defendant’s articulated reason is false, does the plaintiff automatically win?  The Supreme Court said “no” in St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993).  The Court held that because the plaintiff retains the ultimate burden of proving that the defendant engaged in forbidden discrimination, simply disproving the asserted rationale does not provide a victory as a matter of law.  The fact-finder still must be convinced that discrimination was the true reason for the defendant’s actions.  “It is not enough  … to disbelieve the employer; the factfinder must believe the plaintiff’s explanation of intentional discrimination.  Id. at 519.

However, in Reeves v. Sanderson Plumbing Products, 120 S.Ct. 2097 (2000), the Court clarified that simply presenting the prima facie case plus evidence rebutting the defendant’s articulated reason can be sufficient to satisfy the plaintiff’s ultimate burden.   No additional submission of evidence is necessary.  Id. at 2109.  The Court noted, however, that such a showing would not always be sufficient.  For example, judgment as a matter of law for the defendant would be appropriate 

if the record conclusively revealed some other, nondiscriminatory reason for the employer’s decision or if the plaintiff created only a weak issue of fact as to whether the employer’s reason was untrue and there was abundant and uncontroverted evidence that no discrimination had occurred.  

Id. at 2108.  Together, Hicks and Reeves suggest that, when a plaintiff’s only evidence beside the prima facie case goes to showing the falsity of the defendant’s proffered reason, the finder of fact will usually be allowed to decide whether there is liability.

JUSTIFICATIONS FOR THE BURDEN SHIFT

The prima facie case serves to “eliminate[ ] the most common non-discriminatory reasons for the plaintiff’s rejection. “  Burdine, 450 U.S. at 254.  For example, if the plaintiff cannot provide evidence that s/he was qualified for the job in question, s/he cannot proceed.  Similarly, if the employer decided it no longer wanted to hire anyone for the job, the plaintiff should be unable to provide evidence to meet the fourth prong.  Once the prima facie case has eliminated these reasons, the employer’s acts, “if otherwise unexplained, are more likely than not based on the consideration of impermissible factors.”  Id. (quoting Furnco Construction Corp., 438 US 567, 577 (1978)).  Thus, the creation of a rebuttable presumption of discrimination is appropriate.  Id.

The defendant’s burden of production serves to narrow the focus of the case “so that the plaintiff will have a full and fair opportunity to demonstrate pretext.”  Id. at 255-56.  It prevents the plaintiff from having to anticipate and disprove every possible legitimate reason for the defendant’s acts.  It also takes into account that the defendant will usually have much better access to information about the challenged decision.  Once the plaintiff knows the defendant’s claimed reason, it can use the discovery process to explore relevant evidence that is in the defendant’s possession.  See id. at  258.

(  (  (  (  (  (  (
ASBURY v. BROUGHAM
866 F.2d 1276 (10th Cir. 1989)

PARKER, District Judge:  Plaintiff Rosalyn Asbury brought suit under 42 U.S.C. §1982 and the Fair Housing Act, claiming that the defendants refused to rent or to allow her to inspect or negotiate for the rental of an apartment or townhouse at Brougham Estates in Kansas City. Defendants Leo Brougham, individually and doing business as Brougham Estates and Brougham Management Company, and Wanda Chauvin, his employee, appeal a jury verdict awarding Asbury compensatory damages of $7,500 against them... .  Leo Brougham appeals from the jury verdict awarding punitive damages in the amount of $50,000 solely against him.  Defendants contend that the jury verdict awarding compensatory damages is unsupported by the evidence because it failed to establish an intent to discriminate. Defendant Leo Brougham appeals the award of punitive damages on the additional ground that any discriminatory motivation that the jury may have found on the part of Wanda Chauvin could not be attributed to Brougham, on whose behalf she managed leasing of apartments and townhouses at Brougham Estates.  The defendants argue, therefore, that the district court erred by denying their motion for a new trial.

I. Sufficiency of Evidence Supporting a Finding of Racial Discrimination in Violation of §1982 and FHA.  42 U.S.C. §1982 and the FHA both prohibit discrimination on the basis of race. In order to prevail on a claim made under these statutes, plaintiff must prove a discriminatory intent.  A violation occurs when race is a factor in a decision to deny a minority applicant the opportunity to rent or negotiate for a rental, but race need not be the only factor in the decision.  In addition, §3604(d) of the FHA specifically prohibits dissemination of false information about the availability of housing because of a person’s race. Accordingly, failure to provide a minority applicant with the same information about availability of a rental unit or the terms and conditions for rental as is provided to white “testers,” results in false information being provided and is cognizable as an injury under the FHA. 

A.   Asbury’s Prima Facie Case under §1982 and FHA.  The three‑part burden of proof analysis established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), a Title VII employment discrimination case, has been widely applied to FHA and §1982 claims.  E.g., Robinson v. 12 Lofts Realty, Inc., 610 F.2d 1032 (2d Cir.1979); Phiffer v. Proud Parrot Motor Hotel, 648 F.2d 548, 551 (9th Cir.1980); see also Denny v. Hutchinson Sales Corp., 649 F.2d 816, 822‑23 (10th Cir.1981) (§1982).  Under the McDonnell Douglas analysis, plaintiff first must come forward with proof of a prima facie case of discrimination. Second, if plaintiff proves a prima facie case, the burden shifts to defendants to produce evidence that the refusal to rent or negotiate for a rental was motivated by legitimate, non‑racial considerations.  Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 254‑55 (1981).  Third, once defendants by evidence articulate non‑discriminatory reasons, the burden shifts back to plaintiff to show that the proffered reasons were pretextual.  Id. at 256.

 The proof necessary to establish a prima facie case under the FHA also establishes a prima facie case of racial discrimination under §1982.  Selden Apartments v. U.S. Dept. of Housing & Urban Development, 785 F.2d 152, 159 (6th Cir.1986); Robinson.  In order to establish her prima facie case, plaintiff had to prove that:

(1) she is a member of a racial minority;

(2) she applied for and was qualified to rent an apartment or townhouse in Brougham Estates;

(3) she was denied the opportunity to rent or to inspect or negotiate for the rental of a townhouse or apartment;  and

(4) the housing opportunity remained available.  

Selden Apartments; Robinson.

A review of the evidence in this case shows that plaintiff established her prima facie case. Defendants stipulated that Asbury is black.  Plaintiff testified that on February 23, 1984, she went to Brougham Estates with her daughter to obtain rental housing. At the rental office at Brougham Estates, Asbury encountered Wanda Chauvin, the manager,4 and explained to Chauvin that she was being transferred to Kansas City and needed to rent housing.  Asbury told Chauvin that she needed to secure housing by the middle of March or the beginning of April.  In response, Chauvin said there were no vacancies, but told Asbury she could call back at a later time to check on availability.  Chauvin provided no information concerning availability of rental units that would assist Asbury in her efforts to rent an apartment or townhouse at Brougham Estates. Asbury asked for the opportunity to fill out an application, but Chauvin did not give her an application, again stating that there were no vacancies and that she kept no waiting list. Asbury also requested floor plans or the opportunity to view a model unit, and Chauvin refused. Instead, Chauvin suggested Asbury inquire at the Westminister Apartments, an apartment complex housing mostly black families.  Although Chauvin did not ask Asbury about her qualifications, plaintiff was employed with the Federal Aviation Authority at a salary of $37,599. Based on her salary, defendants concede that Asbury would likely be qualified to rent an apartment or townhouse at Brougham Estates.  


Defendants argue that Asbury was not rejected because Chauvin courteously invited her to call back. However, there is ample evidence in the record to support the jury’s finding that defendants’ failure or refusal to provide Asbury the opportunity to rent or inspect or negotiate for the rental of a townhouse or apartment constituted a rejection because of her race cognizable under §1982 and the FHA.

Although there was a conflict in the evidence as to the availability of housing at the time Asbury attempted to inspect and negotiate for rental, there was abundant evidence from which the jury could find that housing was available.  Defendants testified that families with a child are housed exclusively in the townhouses at Brougham Estates, and that there were no townhouses available on the date Asbury inquired.  Asbury introduced evidence suggesting that both apartments and townhouses were available and, in addition, that exceptions previously had been created to allow children to reside in the apartments.

On February 24, … the day after Asbury inquired about renting, Asbury’s sister‑in‑law, Linda Robinson, who is white, called to inquire about the availability of two‑bedroom apartments.   The woman who answered the telephone identified herself as “Wanda” and invited Robinson to come to Brougham Estates to  view the apartments. The following day, February 25, 1984, Robinson went to the rental office at Brougham Estates and met with Wanda Chauvin. Chauvin provided Robinson with floor plans of available one‑ and two‑bedroom apartments at Brougham Estates.  Robinson specifically asked Chauvin 
about rental to families with children, and Chauvin did not tell Robinson that children were restricted to the townhouse units. Robinson accompanied Chauvin to inspect a model unit and several available two‑bedroom apartments. Upon inquiry by Robinson, Chauvin indicated that the apartments were available immediately and offered to hold an apartment for her until the next week.

Asbury also provided evidence indicating that townhouses were available for rent.  On February 1, 1984, Daniel McMenay, a white male, notified Brougham Estates that he intended to vacate his townhouse.  On April 4, 1984, Brougham Estates rented the townhouse vacated by McMenay to John Shuminski, a white male. On March 10, 1984, Randall Hockett, a white male, also rented a townhouse at Brougham Estates.  In addition, Asbury provided computer data sheets generated by Brougham Estates which indicated that a third townhouse was unoccupied at the time of her inquiry on February 23, 1984 and remained vacant as of April 10, 1984.  There was also evidence that a building which included townhouse units had been closed for the winter but would be available for rent beginning in the spring.  On February 22, 1984, one day prior to Asbury’s inquiry into vacancies, James Vance, a white male, paid a deposit for a townhouse which he occupied when the building opened on April 10, 1984.  Since Asbury testified that she told Chauvin she did not need to occupy a rental unit until the beginning of April, the jury could have concluded that at least one of the townhouses which was subsequently rented to the white males was available at the time Asbury inquired.  Although defendants took the position at trial that the townhouses were closed or out of order for repair and therefore not available to rent, the jury was free to accept the evidence of availability presented by the plaintiff.

Since Asbury met her burden of proving a prima facie case of racial discrimination, the burden shifted to defendants to prove a legitimate, non‑ discriminatory reason for denial of housing.  McDonnell Douglas Corp.; Burdine.

B.   Failure of Proof of Legitimate, Non‑discriminatory Reason for Rejection. Defendants claimed their legitimate, nondiscriminatory reasons for rejecting Asbury arose out of the policies at Brougham Estates that families with one child could rent townhouses but not apartments, and that families with more than one child were not permitted to move into Brougham Estates.  Defendants further argued that they made no exceptions to these rules. Defendants contended that in accordance with these rental policies, no appropriate housing was available for Asbury when she inquired.  However, plaintiff introduced evidence indicating that exceptions to these rules had been made on several occasions;  families with children had rented apartments, and families with more than one child had been permitted to move into Brougham Estates.  Asbury was not provided information about the terms and conditions that gave rise to an exception to the policy concerning children being restricted to the townhouses.  The jury could therefore find that defendants’ reasons for denying Asbury the opportunity to negotiate for rental were not legitimate and nondiscriminatory.

Defendants also argue that evidence of a high percentage of minority occupancy in Brougham Estates conclusively rebuts the claim of intentional racial discrimination.5 Although such statistical data is relevant to rebutting a claim of discrimination, statistical data is not dispositive of a claim of intentional discrimination.  Furnco Construction Co. v. Waters, 438 U.S. 567, 580 (1977).  Moreover, there was other evidence from which the jury could have determined that race was a motivating factor in defendants’ decision to refuse to negotiate with Asbury for a rental unit. …

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.11  Asbury employs the McDonnell Douglas burden shift adapted from Title VII caselaw.  Try to explain in your own words how the burden shift works.  Why might the courts have developed this formula?  Are there problems with using it?  

3.12  In Asbury, what was the evidence supporting the plaintiff?  Supporting the defendant?  Do you think there was sufficient evidence of discriminatory motive to go to the jury even without the burden shift?  Why isn’t the defendants’ evidence “of a high percentage of minority occupancy” sufficient to defeat plaintiffs’ claim?

(  (  (  (  (  (  (
FRAZIER v. ROMINGER

27 F.3d 828 (2d Cir. 1994) 

WALKER, Circuit Judge:  
Plaintiffs brought an action ... alleging that defendants unlawfully discriminated against the individual plaintiffs when defendants failed to rent them an apartment.  After a two-week trial, the jury returned a verdict finding no violation of either the Fair Housing Act or 42 U.S.C. §1982. ...  In this appeal, plaintiffs argue that they were entitled to (1) judgment as a matter of law because defendants failed to rebut their prima facie case under the Fair Housing Act….  We affirm.

BACKGROUND:  Eddie Frazier, who is African-American, and Diane Treloar, who is white, were looking to rent an apartment together on Long Island.  In the course of their search, they contacted the defendants, Tony and Anna Maria Rominger, who had placed an apartment advertisement in New York Newsday.  On July 28, 1991, Mr. Rominger showed the apartment to Mr. Frazier and Ms. Treloar.  Prior to this meeting, Mr. Rominger had shown the apartment to four other individuals, all of whom were white.

Although the parties disagree over certain aspects of the July 28, 1991 meeting, the central facts are not in dispute.  After about fifteen minutes of inspecting the apartment and surrounding grounds, with Ms. Treloar taking the lead in asking questions about the apartment, Mr. Frazier and Ms. Treloar embraced and informed Mr. Rominger that they would take the apartment. At this point, Mr. Rominger stated that they would have to fill out an application.  Further, he indicated at some point during the meeting that he preferred to rent to a single person, although the advertisement had stated that the apartment was for one or two people.  Finally, he explained to the couple that he had already shown the apartment to another individual whom he preferred over the couple because that prospective tenant was a handyman.

Plaintiffs contended ... that once Mr. Rominger realized that the apartment would be for both Ms. Treloar and Mr. Frazier, [his] manner noticeably changed, and he began making excuses to deny them the apartment.  Mr. Rominger testified that he had assumed from the outset that the apartment would be for both Ms. Treloar and Mr. Frazier.

The couple became quiet as they left the apartment with Mr. Rominger.  When they reached the front of the building, Mr. Frazier questioned Mr. Rominger about his apparent hesitancy in renting the apartment.  Mr. Frazier asked Mr. Rominger, “Is this a racial thing?”  Mr. Rominger replied, “Of course not. Everybody has to fill out an application.”  The parties dispute the tone of the conversation.  Mr. Rominger testified that Mr. Frazier’s “voice was very angry.”  Mr. Frazier, for his part, testified that, although he was “very direct and to the point,” he never raised his voice or argued with Mr. Rominger.  After this brief exchange, Mr. Frazier became silent.  Mr. Rominger gave an application to the plaintiffs, and Ms. Treloar filled it out.  The plaintiffs left shortly thereafter.  There is no dispute that Mr. Rominger failed to follow up on the couple’s application and did not return their telephone calls.

The next day, Ms. Treloar went to the offices of plaintiff Long Island Housing Services (“LIHS”) to complain that Mr. Rominger had discriminated against the couple.  ... LIHS sent three testers:  one African-American male, one white couple, and one white male.  The first tester, the African-American male, went to see the apartment on July 31, 1991, three days after Mr. Rominger’s meeting with Mr. Frazier and Ms. Treloar.  Mr. Rominger gave this first tester an application, and he later testified that this individual was “right on top of the list” to receive the apartment.  In fact, the day after their meeting, Mr. Rominger began checking his references.  However, the tester had supplied fictitious references on the application.  After repeated unsuccessful efforts to confirm these references, Mr. Rominger eventually became frustrated and gave up on this individual.

The second tester sent by LIHS was a white couple.  When they arrived to see the apartment, Mr. Rominger also gave them an application to fill out.  Shortly after viewing the apartment, this tester couple called up Mr. Rominger and left a message that they were no longer interested.

The final tester was a white male.  As he did with the plaintiffs, Mr. Rominger showed him the apartment, gave him an application to fill out, and told him that he had others interested in the apartment.  Mr. Rominger then went away on business and Mrs. Rominger went to South America to visit her family.  The tester called Mrs. Rominger upon her return and said he would take the apartment but was told that he must await Mr. Rominger’s return.  Mr. Rominger, upon his return, showed the apartment again to the tester.  While Mr. Rominger was again away, the tester called Mrs. Rominger and insisted on renting the apartment, only to be told again to await Mr. Rominger’s return. Mrs. Rominger eventually acceded to his continued demands and told him to bring the money for the apartment.  The tester called up the next day and stated that he could not take the apartment because his wife had just lost her job.  It is undisputed that the apartment remained vacant until October of 1991, when a white couple rented the apartment.  That rental lasted only one month, however, and thereafter the apartment was rented to a single Hispanic woman.

The defense presented evidence that five of the previous fifteen tenants of the apartment were minorities.  The jury heard testimony from a prior tenant of the Romingers, an African-American woman, who testified that the Romingers were fair to her and that race was never an issue.  Further, the Romingers described another prior tenant, an African-American family, who were not only tenants but close friends of the Romingers.  Finally, Mrs. Rominger, described by the district judge as a Brazilian with dark skin, testified that she is of mixed-race heritage and that numerous of her relatives were “black,” “Indian,” and “Italian.”

Although in preliminary requests to charge the jury, defendants had posited several reasons for denying the apartment to Mr. Frazier and Ms. Treloar, at the charging conference, defendants settled on only one reason: because Mr. Frazier unfairly raised the issue of race discrimination in their July 28, 1991 meeting.  Mr. Rominger testified that being accused of race discrimination made him feel very uncomfortable, and that he considered it important to feel comfortable with his tenants.

As soon as it became clear at the charging conference that the Romingers were relying solely on this proffered justification, plaintiffs moved for a directed verdict, arguing that this justification was neither legitimate nor nondiscriminatory.  The district court denied the motion.  … The jury returned a verdict for the Romingers on both plaintiffs’ Fair Housing Act claim and 42 U.S.C. §1982 claim.  The district court denied plaintiffs’ motion for judgment as a matter of law ….  This appeal followed. …

Motion for Judgment as a Matter of Law.  Plaintiffs first argue that they were entitled to judgment as a matter of law on their [FHA] claim because defendants failed to rebut their prima facie case.  Under the burden-shifting framework originally established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), which is applicable to cases brought under the Fair Housing Act, see Robinson v. 12 Lofts Realty, 610 F.2d 1032, 1039 (2d Cir.1979), if a plaintiff presents a prima facie case of discrimination, the burden of production shifts to the defendant to come forward with a “legitimate, nondiscriminatory reason” for the adverse action.  Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 254 (1981).  If the defendant fails to offer a legitimate, nondiscriminatory reason, then the plaintiff is entitled to judgment as a matter of law.  There is no dispute that the plaintiffs established a prima facie case at trial, namely, that Mr. Frazier is African-American, that the couple was qualified for the housing, that the couple did not get the housing, and finally that the housing remained open. Plaintiffs argue that the sole proffered justification for denying the couple the apartment—Mr. Frazier’s question as to whether the perceived hesitancy was “a racial thing” and the discomfort this question engendered on Mr. Rominger’s part—was neither legitimate nor nondiscriminatory.  Therefore, they maintain that they are entitled to judgment as a matter of law.

The Supreme Court in St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993), clarified the guiding standards in this area:

At the close of the defendant’s case, the court is asked to decide whether an issue of fact remains for the trier of fact to determine.  None does if, on the evidence presented, (1) any rational person would have to find the existence of facts constituting a prima facie case, and (2) the defendant has failed to meet its burden of production—i.e., has failed to introduce evidence which, taken as true, would permit the conclusion that there was a nondiscriminatory reason for the adverse action.  In that event, the court must award judgment to the plaintiff as a matter of law....

… Thus, the difficult question squarely presented for our review is whether a landlord’s concerns that arose when the applicant asked if the perceived hesitancy to rent was “a racial thing” could constitute a “legitimate, nondiscriminatory” reason to reject a prospective tenant’s application, thus permitting the case to go to the jury.  We believe that, in the circumstances of this case, it can.

  
Mr. Rominger testified that Mr. Frazier’s questioning of his requirement of a completed application as racially motivated led to a feeling of discomfort, and that he would prefer to have tenants with whom he felt comfortable.  On cross-examination, Mr. Rominger discussed the encounter in the July 28, 1991 meeting:

It’s a little hard to have a prospective tenant, and you have these kind of arguments in front of the house, and being charged with racial discrimination. I feel if there is no further contact I probably don’t rent an apartment to somebody like this.

I showed the apartment and in no way that I offended anybody.  I stated the fact that there was other people before, and it is true.  And I said to them if there is one person who would like to have the apartment, then that person is maybe more likely to get the apartment than two people.  And I had a person who was very much interested in the apartment.  And I wanted to convey—to convey that to them.  So they get angry.  And I feel that if they would have maybe said, I am sorry, maybe I overreacted, then they had a good chance to get the apartment.

In this context, we believe that Mr. Rominger articulated a legally acceptable explanation for denying Mr. Frazier and Ms. Treloar the apartment which the jury was free to accept or reject.  Mr. Rominger’s proffered reason was not based on Mr. Frazier’s race, but rather on what Mr. Rominger viewed as an unfair accusation that he was a racist.  We cannot say that the uncomfortable feeling induced by the perception of an unfounded accusation of racism is as a matter of law an unacceptable basis to decline to rent to an individual.

Mr. Rominger offered a subjective explanation why he rejected Mr. Frazier and Ms. Treloar.  Courts frequently permit such subjective explanations to be considered by the fact-finder.  See Soules v. U.S. Dep’t of Hous. & Urban Dev., 967 F.2d 817, 823 (2d Cir.1992) (tenant rejected not because of familial status but because of her “negative and combative attitude”); Washington v. Sherwin Real Estate, Inc., 694 F.2d 1081, 1090 (7th Cir.1982) (tenant rejected not because of race but because of his “rude and belligerent behavior in the real estate office”).  To be sure, subjective explanations such as these should be examined very closely.  In some cases, it may be expected that these subjective justifications will be a sham, camouflaging nothing more than an animus towards minority applicants.  But in others, the proffered justification will accurately reflect the defendant’s real motivation.  In such a situation, it is peculiarly and rightfully the province of the fact-finder to determine a defendant’s true reasons for the adverse action.  

In this case, there was an abundance of evidence before the jury to the effect that Mr. Rominger’s conduct had nothing to do with race.  The defendants submitted evidence of a past record of renting to minority tenants, including the testimony of an African-American tenant who stated that the Romingers never treated her or her family unfairly on account of race.  See Sassower v. Field, 973 F.2d 75, 77 (2d Cir.1992) (evidence of past minority tenants tended to refute a claim of discrimination), cert. denied, 507 U.S. 1043 (1993).  Further, the testers’ failure to establish any discriminatory practices tended to support a finding of a lack of racial animus.  Moreover, Mr. Rominger testified that “We don’t look at the color of people,” and Mrs. Rominger, in response to the question whether she viewed tenants differently because they are black, responded, “Absolutely not. My family is black.  I am black myself, if you put it this way.”  She went on to describe her family’s mixed racial heritage.  Finally, the jury learned that the apartment, after a brief one-month tenancy, eventually was rented to an Hispanic female.

In conclusion, we believe that when it is viewed in the full context of this case, the defendants’ proffered reason for rejecting plaintiffs’ rental application—the uncomfortable feeling engendered after Mr. Frazier raised, unfairly in Mr. Rominger’s mind, the question of racial discrimination—can properly be considered by the fact-finder to be a legitimate, nondiscriminatory justification.  Therefore, the district court properly denied plaintiffs’ motion for judgment as a matter of law. … 
(  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.13
In Frazier, what was the evidence supporting the plaintiff?  Supporting the defendant?  If you represented the defendant, what arguments could you make about weaknesses in the plaintiffs’ tester evidence?  If you were the plaintiffs’ lawyer, what could you have done to strengthen this evidence?

3.14  Do you agree with the court that the defendant’s proffered reason in Frazier was non-discriminatory?  What policy arguments can you see that support or undermine the decision?   

(  (  (  (  (  (  (
PINCHBACK v. ARMISTEAD HOMES CORP.

907 F.2d 1447 (4th Cir. 1990)

BUTZNER, Senior Circuit Judge:  … [W]e must consider whether the “futile gesture” theory applies to acts of housing discrimination.  The district court concluded that it does and held Armistead Homes Corporation [(“Armistead”)] liable under 42 U.S.C. §1981 [and] §1982 ... for denying Karen Pinchback housing opportunities because she is black.  We ... affirm .... 

I.  This case is before us because of Karen Pinchback’s efforts to secure suitable housing in Armistead Gardens, Baltimore, Maryland. ...  Armistead exercised control over the composition of the Armistead Gardens community.  Armistead Gardens is a cooperative arrangement made up of “members” who purchase 99 year leases from the corporation.  The corporation retains a fee interest in the housing units and grants the members the right to renew their leases.  When a member sells a unit, Armistead does little if anything to locate potential buyers.  However, Armistead has the right of first refusal of any offer and can simply veto a sale.  Armistead also has a membership committee, composed of residents, who screen prospective buyers by seeing them in person and making recommendations to Armistead’s board of directors.  The board exercises broad supervisory powers and must give its approval before a prospective buyer can become a member of the Armistead Gardens community.   At the time of trial, Armistead Gardens was over 30 years old and never had a black member, although a few black persons had applied. The district court concluded Armistead Gardens was “more than just a neighborhood;  it is a cooperative housing development where the members ... determine who is, and who is not, permitted to become an Armistead leasehold owner.” 

Responding to an advertisement in a Baltimore newspaper for a “starter home” costing only $12,000, Pinchback phoned a real estate agent, Diane Dailey, who was employed by Roy E. Jones Real Estate, the firm retained by the seller of the home to find a buyer. ... When Pinchback called, Dailey asked her whether she was black, and when Pinchback told her that she was, Dailey informed her that the community in which the home was located did not permit blacks to live there. That community was Armistead Gardens.  Pinchback took Dailey at her word and assumed that the description of Armistead’s policy was accurate.  Dailey showed Pinchback some homes in other neighborhoods, but none interested her.

Pinchback reported the incident to an investigator with the Department of Housing and Urban Development.  She then initiated this lawsuit against Armistead, Dailey, Jones Real Estate, and several of its officials, charging violations of her rights under §§1981 and 1982 [and] Title VIII.  As the case moved towards trial she eventually settled with all of the defendants except Armistead.  The Title VIII claim was dismissed because the statute of limitations had run.

The district court conducted [a] bench trial on the remaining claims.  The court found that Armistead discriminated against blacks and injured Pinchback as a result.  Pinchback was awarded $2,500, attorneys fees and costs.  The court also ordered detailed injunctive relief designed to cure the racist policies it found at Armistead Gardens.

The district court applied the “futile gesture” or “futile act” theory developed in Title VII employment discrimination law to Pinchback’s housing claims.  The court found that Armistead had a discriminatory policy and would have rejected Pinchback had she actually applied for a leasehold interest at Armistead Gardens.  The court also found that Pinchback would have applied but for the policy and was put off by a reasonably held belief that filling out and submitting an application was a waste of time.  The court concluded that Armistead’s discrimination injured Pinchback despite the absence of actual application and rejection.  

This conclusion turns on a number of specific factual findings.  Armistead was found to have a policy of discriminating against blacks, which we discuss more fully in section II below.  The court found that when Pinchback responded to the ad she was a potential bona fide purchaser who was financially able to buy the property and sincerely interested in it. Importantly, the court considered whether Pinchback’s reliance on Dailey’s description of the policy reasonably deterred her from applying. Although Dailey represented the leasehold seller and had no official connection to Armistead, the court found that Pinchback “reasonably regarded” Dailey as a “reliable information source, thereby justifying Pinchback’s decision to forego applying to Armistead Gardens.” The court also found Armistead to be the source, “directly or indirectly,” of Dailey’s information about the racist policy at Armistead Gardens.  

II.  Armistead first contends that Pinchback failed to prove Armistead discriminated against blacks.  There was, in the words of the district court, “little evidence establishing that Armistead actually refused to approve the leasehold application of a black person.” Armistead suggests that evidence of this sort is necessary to prove that blacks receive discriminatory treatment, as it is hard otherwise to tell if blacks are considered by different criteria than white applicants.  Armistead also argues that what other evidence there was of racism at Armistead proved only prejudice on the part of individual residents and officials, not a community policy of discrimination.

The record belies this argument.  Two former members of Armistead’s governing board, Diana Lynn Ward and Margie Conant, gave a detailed account of the board’s hostility towards blacks.  Their testimony reveals a singular anxiety on the part of the board over the prospect of blacks coming into the community.  Ward and Conant each spoke of instances in which the board considered strategies at its regular meetings to keep blacks out.  The discussions were usually deleted from the recordings made by Armistead of the meetings.  The attitudes expressed went beyond mere personal prejudice, depicting the policy of Armistead itself.  On several occasions, for instance, one board president intimated to residents that any attempt to sell property to blacks would be rejected by Armistead through the board’s screening process and veto power.  Ward also recounted that a board member declined to tell one prospective black applicant of financing help available through Armistead in order to discourage an application.  There was testimony as well indicating that the board discussed how to target a white audience when advertising to the community.  The board’s attitude is best summarized by a former board president who said of this litigation, “if we don’t beat this case, we’ll have every nigger in Baltimore coming here.”  

It seems quite clear that the district court correctly found a racially discriminatory policy at Armistead.  The discrimination worked primarily to deter black interest in the community from ever forming.  Its effectiveness is apparent.  The district court chose to credit the testimony of the two insiders, Ward and Conant, observing that “the Armistead board as a collective group was hostile to blacks.” Their testimony was corroborated to an extent by a HUD investigator, who testified that the Armistead office manager informed him that although blacks had applied for membership at Armistead Gardens, none had been accepted.  The court characterized in part Armistead’s rebuttal testimony as “blatantly incredible” and granted it little weight.   Armistead’s challenge to the factual finding fails accordingly.

III.  Armistead also assigns error to the district court’s adoption of the “futile gesture” doctrine as the basis of liability under §§1981 and 1982.  Although the doctrine is an accepted part of federal fair employment law, Armistead opposes its application to the housing claims in this case.  It believes the extension is unwarranted.

The doctrine was first recognized in Int’l Brotherhood of Teamsters v. U.S., 431 U.S. 324 (1977), where the Supreme Court affirmed a finding that a common carrier and a union had violated Title VII by discriminatory hiring and promotion policies.  While many of the company’s employees had applied for promotions and been discriminatorily rejected, others had not applied because the company’s discriminatory practices were well known to them.  The company argued that the failure to apply barred recovery because the nonapplicants did not suffer direct harm from discrimination.  Deciding which employees were entitled to relief, the Supreme Court had this to say:

[T]he company’s assertion that a person who has not actually applied for a job can never be awarded seniority relief cannot prevail....  A consistently enforced discriminatory policy can surely deter job applications from those who are aware of it and are unwilling to subject themselves to the humiliation of explicit and certain rejection....  When a person’s desire for a job is not translated into a formal application solely because of his unwillingness to engage in a futile gesture he is as much a victim of discrimination as is he who goes through the motions of submitting an application.

The Court remanded the case with instructions to determine which nonapplicants would have applied but for the company’s practices. The Court limited recovery to those employees whose demonstrable interest in the position was cut short by actual knowledge of unlawful practices.

Subsequent cases in our court and others demonstrate how integral to fair employment law the futile gesture idea has become.  … It is now accepted that the failure to apply for a job does not preclude recovery if a claimant can demonstrate that he would have applied but for accurate knowledge of an employer’s discrimination and that he would have been discriminatorily rejected had he actually applied. Of course, this is in addition to the other elements of a given employment claim such as possessing the necessary qualifications for the job.

Armistead insists that the futile gesture doctrine is an inappropriate basis for liability in this case for a number of reasons.  Its first objection is simply to the novelty of using the doctrine for a housing discrimination claim.

Armistead’s concern is ill-founded.  Fair employment concepts are often imported into fair housing law.  The foremost example is the prima facie proof test first established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), for fair employment, which has become a fundamental part of Title VIII and §§1981 and 1982 fair housing law. See, e.g., Selden Apartments v. HUD, 785 F.2d 152, 159 (6th Cir.1986); Asbury;  Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 551 (9th Cir.1980).  Although fair employment and fair housing statutes create and protect distinct rights, their similarities have traditionally facilitated the development of common or parallel methods of proof when appropriate.  Consequently, we do not consider novelty a bar to the application of the doctrine.

Armistead contends that differences between typical housing and employment cases make an extension of the futile gesture doctrine unworkable.  Armistead suggests that the doctrine fits the employment setting well because often the typical nonapplicant who sues is an employee or someone connected with the employer in a manner that separates the nonapplicant from the casual man on the street.  This in turn usually means that it is the employer or someone closely associated with him who is the source of information about the challenged policy.  These attributes tend to guarantee that the employer has an active hand in discouraging the application.  By contrast, Armistead sees in this case many ills which will lead to voluminous, frivolous litigation over fair housing.  Armistead emphasizes that Pinchback had no direct contact with it, learning of its policy through a real estate agent with no official ties to the corporation.

We do not share Armistead’s concern about frivolous litigation in light of the careful treatment the district court has given the futile gesture theory as the basis for recovery.  As viewed by the district court, the following elements must be satisfied to establish a violation of fair housing law by reliance on the futile gesture theory:  the plaintiff must be a member of a racial minority who was a potential bona fide buyer of the property and financially able to purchase it at the time it was offered for sale;  the owner discriminated against people of the plaintiff’s race;  the plaintiff was reliably informed of this policy of discrimination and would have taken steps to buy the property but for the discrimination; and the owner would have discriminated against the plaintiff had the plaintiff disclosed an interest in the property. The district court found that Pinchback satisfied these elements of a fair housing claim based on the futile gesture theory.  Its findings are amply supported by the record.

Pinchback was not required to do more than she did.  She had no need to examine the property after Dailey told her no blacks could live there for precisely the same reasons why she had no need to exercise the futility of submitting an offer.  The burden of humiliation occasioned by discrimination is heavy.  When one has felt it as Pinchback did here, we cannot require the victim to press on meaninglessly.

To borrow from an illustration in Justice Stewart’s Teamsters opinion, if Armistead should announce its policy of discrimination by a “Whites Only” sign, its “victims would not be limited to the few who ignored the sign and subjected themselves to personal rebuffs.”  431 U.S. at 365.  This is the crux of the futile gesture doctrine.  The discrimination is no less because Armistead conveyed its message by subtle means.  The victims who were reliably informed of Armistead’s policy would not be limited to those who approached Armistead and were rebuffed.  Pinchback, who was unwilling to engage in the futile gesture of submitting an offer for the property, is nonetheless a victim of discrimination.  

IV.  Armistead complains that Pinchback failed to meet her initial prima facie burden under McDonnell Douglas and hence cannot prevail under §§1981 or 1982.  Not surprisingly, Armistead identifies as the missing elements Pinchback’s failure to apply and the lack of an outright rejection from Armistead.  It appears that Armistead is simply recasting its opposition to the futile gesture doctrine in terms of a prima facie showing.

The McDonnell Douglas scheme is a recognition that direct proof of unlawful discrimination is often difficult to obtain.  It permits a plaintiff to make an initial showing, indirect in nature, that raises a presumption of illegality. This scheme is routinely used in housing and employment discrimination cases alike.

The district court concluded that Pinchback produced sufficient direct evidence of discrimination to prove Armistead violated §§1981 and 1982. Because she proved purposeful discrimination directly, largely through the testimony of former board members Ward and Conant, the McDonnell Douglas method of proof is irrelevant.  All of this is explained in United States Postal Service Board v. Aikens, 460 U.S. 711, 713-14 (1983), in which the Court said:  “Because this case was fully tried on the merits, it is surprising to find the parties and the Court of Appeals still addressing the question whether Aikens made out a prima facie case.  We think that by framing the issues in these terms, they have unnecessarily evaded the ultimate question of discrimination vel non.”  See also Trans World Airlines v. Thurston, 469 U.S. 111, 121 (1985) (“[T]he McDonnell Douglas test is inapplicable where the plaintiff presents direct evidence of discrimination.”). ...

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.15  In Pinchback, what was the evidence for the plaintiff?  Are you comfortable with the attribution of intent to the Board from the evidence presented?  

3.16  Pinchback applies the “futile gesture” doctrine developed in Title VII cases. What is the purpose of the doctrine?  What harm would there be in requiring the plaintiff to make the gesture, even if futile, in order to get standing to sue?   

3.17 The Pinchback court sets out the elements of the “futile gesture” doctrine.  Do they seem sensible?  Is this a good case for their application?

3.18  The defendant in Pinchback argued that the “futile gesture” doctrine should not apply in FHA and §1982 cases because housing differs from employment.  What differences did they argue were significant?  Was the court’s response satisfactory?   What other differences between housing and employment might be relevant in the context of anti-discrimination law?  
3.19  The lower federal courts adapted the burden shift from Title VII caselaw.  Review the differences between housing and employment we developed in response to Discussion Question 3.18.  Are there differences between the two contexts that might make the burden shift  more (or less) applicable in the employment context than in housing?  

(  (  (  (  (  (  (
CATO v. JILEK

779 F.Supp. 937 (N.D. Ill. 1991)

SHADUR, District Judge:  Sheila ... and Joseph ... Cato ... and The Leadership Council for Metropolitan Open Communities (“Council”) sue George ... and Beverly ... Jilek ... under 42 U.S.C. §1982 and under Fair Housing Act [§3604] for alleged discrimination in the rental of housing.  Plaintiffs and Jileks have now moved separately for summary judgment ... [P]laintiffs’ motion is granted as to liability (but not yet as to damages), while Jileks’ motion is denied entirely.

Facts.  Sheila, a white woman, and Joseph, a black man, were married on September 12, 1990. Two months earlier (on July 5) Sheila (then known as Sheila Smith) and Joseph had inspected an apartment at 1461 Balmoral, Westchester, Illinois ... in a building owned by Jileks.  After they saw the apartment, Sheila told George that she wanted to rent the apartment and offered to put a deposit on it.  She explained to him that she and Joseph planned to marry on September 12 and that Joseph would be moving into the apartment after they were married.  George offered to send Sheila an application, but she told him that she already had a form of application at home (from another prospective landlord, but unused) and would send it to him.


Sheila recalls that during the telephone conversation … between them the next day, George told her that the apartment was unavailable because the previous tenant had decided not to leave.  Indeed, George’s recollection is that he then told Sheila that he had actually rented the apartment to someone else, though he may also have said that he wasn’t sure when the existing tenant was leaving.  According to Sheila, a few days later George repeated his indisputably false story about the apartment’s unavailability because the existing tenant was staying—this time when Sheila telephoned George on July 9.


Council is an Illinois not-for-profit corporation that promotes integrated housing in the Chicago Metropolitan area.  Jill Tivin ... and John Kuhnen ... , both of whom are white, were employees of Council during July 1990.  On July 10, acting as “testers” for Council and thus posing as Mr. and Mrs. Williams ..., Tivin and Kuhnen inspected the apartment. George decided to rent to the “Williamses” and accepted an application and deposit from Kuhnen on July 12.

  
… [P]laintiffs filed suit … alleging violations of §§1982 and 3604.  This Court entered a Temporary Restraining Order prohibiting Jileks from renting the apartment to anyone other than Catos.  On September 1 Jileks rented the apartment to Sheila.  ...

Section 3604 Liability.  Plaintiffs alleging disparate treatment under Title VIII are generally required to establish a prima facie case of discrimination by showing that (1) they belong to a minority group, (2) defendants were aware of that, (3) plaintiffs were willing and able to rent defendants’ apartment and (4) defendants refused to deal with plaintiffs.  That fits this case precisely under the facts set out in Jileks’ own [motion]:

1. 
Joseph is a member of a minority group, and Sheila was his fiancée (and is now his wife).11 

2. 
Jileks were aware that Joseph was black.12  

3. 
Catos expressed their desire to rent the apartment.13 

4. 
George told Sheila that the apartment was unavailable under one cover story or another, while in fact it remained on the market and was available to testers who viewed it five days later.

But Catos have gone far beyond that prima facie case by offering direct evidence of Jileks’ discriminatory motives.14  For example, George admitted in response to plaintiffs’ interrogatories:

The reason why Sheila Smith and Joseph Cato were not accepted, was because Carl [Heinrich],  the tenant in 1-South told me, if Plaintiffs became tenants in the building:  “George, if you rent the apartment to the two people you just showed the apartment to you will have a lot of trouble around here.” I was afraid of my tenants and what they would do to my new building or to the Plaintiffs so I offered the apartment to Mr. and Mrs. Williams.

And [his deposition] confirms that he understood Heinrich’s comments to be racially motivated and that the comments led directly to George’s rejection of Catos:

A. Because I was inflamed by Carl [Heinrich].  After Sheila and Joe Cato is his name, when they left the apartment, they left after I showed it to them, okay.  Then Carl came out and said, “George, I want to tell you something.  You rent this apartment to these two people and you are looking for a lot of trouble in this neighborhood.”

  
I says, “Is that so, Carl?”

He said, “I am right, George.”

   
I says, “Well, whatever you say, Carl.”

   
Well, that inflamed me, okay, that inflamed me.

Q. When you say “inflamed me,” what do you mean?

A. It inflamed me because I thought of what could happen then perhaps.

Q. What did—

A. I was thinking broken windows.  Maybe the tenants don’t like him, a lot of civil disobedience perhaps on the property there.  I don’t know, thinking about property damage to my apartment building.  Those are the things I thought of, okay.  Then I called Sheila the next day;  says, “Sheila, I have rented the apartment already so you just may as well forget this whole thing.”  ...

Q. Is that what you understood to be the case?  It was because Mr. Cato—

A. I assume it was because the man is black.  That’s what I assumed.16 

In the same vein, George also stated:

Q. Now, you did decide not to rent to Sheila and Joe because Joe was black;  right?

A. After I was inflamed by Carl.  I was ready to rent to them because I have a tenant there now that’s a minority.  Robert Ahrweiler, his new wife is Japanese.  I have no trouble with these people at all.  I rented it right out to them.  I would have rented it to Joe and Sheila too, but Carl inflamed me about the trouble there is going to be.

Q. Right.  And your understanding that trouble was because Joe was black;  right?

A. I would have to assume that’s what it was.

And later:

Q. Now, after Mr.[Heinrich] told you that if you rented to Sheila and Joe there would be problems, did you believe there would be problems?

A. Yes, I did. ...

Q. Why did you think there would be problems?

A. Because I have seen this before in different areas, okay.

George disclosed his own attitude (without Heinrich as a cover story) in his interactions with Kuhnen and Tivin.  Before making an appointment to show them the apartment, George specifically asked Kuhnen if they were white and upon learning that they were said, “Well, that’s fine”17 Then while Kuhnen and Tivin were viewing the apartment, George told them, “I would like to kill her [Sheila] for bringing a black man to my property”18 

  
Beverly too realized that her husband was rejecting Catos because Joseph was black, and she deferred to her husband’s judgment in that respect:

Q. So he did say to you that there might be a problem with the tenants because Mr. Cato is black;  correct?

A. Correct.

Q. And that conversation took place in July of 1990;  correct?

A. Yes.

Q. That was at the time that you were deciding to rent to the second couple; is that correct?

A. Correct.

Q. And you deferred to his judgment on the question of who to rent to;  is that correct?

A. Yes.  Correct.  ...

In light of that direct evidence out of Jileks’ own mouths, there is no need to rely on a prima facie case approach.  That being true, the second step in the Section 3604 analysis parallels the analysis in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).19   Price Waterhouse teaches:

[W]hen a plaintiff in a Title VII case proves that her gender played a motivating part in an employment decision, the defendant may avoid a finding of liability only by proving by a preponderance of the evidence that it would have made the same decision even if it had not taken the plaintiff’s gender into account.

Bachman [v. St. Monica’s Congregation, 902 F.2d 1259 (7th Cir.1990)] explicates the same standard for Title VIII purposes:

To be actionable, racial prejudice must be a but-for cause, or in other words a necessary condition, of the refusal to transact.  Otherwise there is no harm from the prejudice—the harm would have occurred anyway--and without harm there is no tort, constitutional, statutory, or common law.

  
Hence if there is a genuine issue of material fact as to whether Jileks would have rejected Catos even without taking race into account, plaintiffs’ motion must be denied.

Jileks attempt to discount racial discrimination by contending that they actually rejected Catos because the couple was unmarried.  Jileks offer a few wisps in support of that proposition:

1.   George said at one point during his deposition:

How do I know the truth if she is getting married or not.  People say they are getting married, they are not getting married.  Who knows, okay.  I don’t know.  Well, because it’s really none of my business whether they are married or not;  but I have a right who I want in my apartment building.

2.   George asked both Sheila and Kuhnen about their marital status when they inquired about the apartment.

3.   Beverly testified that she disapproved of unmarried people living together and that she preferred married to unmarried couples as tenants.

4.   Beverly answered “[y]es” when asked:

Q. You mentioned earlier in your testimony that your husband mentioned two reasons ...   One, because Mr. Cato was black and there might be problems with the other tenants because he is black.  And the other reason because the first couple said they were married.   Weren’t those the two reasons that your husband discussed with you?20
  
Even when viewed in the light most favorable to Jileks, such scant evidence does not give rise to a reasonable inference that Catos’ marital status by itself would have led Jileks to reject Catos.  [Caselaw on summary judgment] negate[s] any requirement to draw overly strained (as contrasted with reasonable) inferences in the summary judgment framework.  For that purpose “[t]he mere existence of a scintilla of evidence in support of [a party’s] position will be insufficient;  there must be evidence on which the jury could reasonably find for [that party]”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  Jileks’ evidence is really not even such a “scintilla”—it surely does not give rise to a reasonable inference that marital status influenced their decision.

Perhaps most importantly in that respect, Jileks (and even more distressingly, their lawyer) paint a blatantly false picture when they seek to portray George’s decision as a choice between renting the apartment to (1) a white woman applicant who would be living in the apartment either alone or with a boy friend—who by chance happened to be black--until the couple did or did not decide to get married and (2) a white married couple.  Only that fictional scenario enables Jileks to make the specious argument that they were indulging their preferences for married tenants over either single tenants or unmarried twosomes—neither of which preferences would run afoul of the statutory prohibitions against race-based discrimination.

But what gives the lie to that portrayal (indeed, what strips it of the protective mantle of good faith) is that George’s turndown of Sheila and Joseph came before the other couple (who were unknown to George to be testers) ever appeared on the scene.  George lied to Sheila, on the very next day after she had viewed the apartment on July 5, that it had become unavailable either because the previous tenant had decided not to leave or because George had actually rented the apartment to someone else (it doesn’t matter whose recollection of that telephone conversation is accepted—either way, George flat out lied).  It will be remembered that on that preceding day George had found Sheila’s proposed immediate tenancy, and Joseph’s prospective move-in after their September 12 marriage, totally acceptable—he had offered Sheila the application form to fill out and submit.

Only one factor changed between that total acceptability and the very next day’s unacceptability of Sheila and Joseph (which was masked by George’s lie about the apartment’s purported unavailability):  George’s having become alerted to potential anti-black attitudes among other tenants, a problem that he did not want to face.  And so the only possible inference, either reasonable or otherwise, is that George’s July 6 rejection of Sheila and Joseph—which George repeated on July 9, once again before the white “married” couple showed up—was race-motivated and hence unlawful.

Thus Jileks’ attempted injection of the marital status of the “Williamses” as a reason for finding them and not Catos acceptable tenants is a red (white?) herring.  In probative terms, the only critical significance of the “Williamses’ “ July 10 entry into the drama was not to demonstrate that George’s decision had been race-based (something that was definitively established as of four days earlier by George’s own admissions), but rather to establish that George had lied to Sheila when he said the apartment was off the market, using one false story or another as a euphemism for George’s race-triggered flip-flop as to Sheila’s and Joseph’s acceptability as tenants. Jileks’ specious house of cards—so painstakingly and lovingly constructed by their counsel—crashes because its base is wholly nonexistent.

Indeed, even on their own impermissible terms Jileks could not avert a summary judgment loss here.  Even if the critical timing of George’s rejection of Sheila before the tester couple ever showed up as prospective “tenants” were to be ignored (as it cannot be), the now-claimed comparison between Catos and the “Williamses” in terms of their marital status would not generate a genuine issue of material (that is, outcome-determinative) fact.

First, it has already been established through Jileks’ admissions that George and not Beverly made decisions about tenants—and here too she expressly deferred to his judgment as to Catos.  Thus Beverly’s statement regarding her own claimed preference for married tenants is irrelevant to the treatment that was accorded to Catos.  Moreover, even that statement was attenuated by her testimony that she was not biased against unmarried people and did not object to unmarried couples living in her building.

George himself has at no point said that marital status influenced his decision.  His one oblique reference to such status does not even rise to “scintilla” proportions in comparison with his numerous express admissions that Joseph’s race led him to reject Catos.  In fact, George admitted that “but for” Joseph’s race he would have rented to Catos when he said, “I was ready to rent to them [Joseph and Sheila] ... but Carl inflamed me about the trouble there is going to be.”  Beverly’s one statement that George “mentioned” marital status as well as race does not, given George’s own admissions, raise a genuine issue of material fact about his reasons.

Finally, even those scant mentions of marital status came up only during Jileks’ depositions.  In his written response to plaintiffs’ months-earlier written interrogatories as to Jileks’ motivations, George did not refer to marital status at all.  Instead he identified only one, speaking in singular terms:  Joseph’s race was “[t]he reason why Sheila Smith and Joseph Cato were not accepted.” 

When it comes to the issue of intent (and of establishing admissions on that score), that interrogatory response is plainly more reliable and compelling than Jileks’ later depositions for more than one reason.  First, unlike depositions, written responses to interrogatories are prepared statements. Jileks had the opportunity to consult with their attorney and consider their responses carefully before submitting them.  In addition, Jileks’ interrogatory responses were filed on September 21, 1990—just 2 1/2 months after George had actually rejected Catos’ tenancy.  George’s and Beverly’s depositions, on the other hand, were not taken until January 17 and March 27 of this year.  Thus no mention of marital status was made in this litigation--despite the express earlier opportunity to identify every motivation—until six months after Jileks had made their decision to reject Catos.  Hence the only reasonable inference is that marital status was not in George’s mind at the time that he did so, but was an afterthought advanced only under the prompting of this litigation.

  
Once again, though, it is important not to get caught in the deceptive snare that Jileks and their counsel have fashioned with the bogus marital status issue.  That argument cannot begin to explain George’s actions at the critical time that he rejected Catos’ tenancy—with no married couple even on the horizon as prospective tenants—by lying about the apartment’s availability, something explainable only in race-based terms.

Section 1982 Liability.  What has been said to this point also establishes Jileks’ liability under Section 1982, even though that statute unlike Section 3604 requires proof of discriminatory intent.  George’s admissions that he rejected Catos because of Joseph’s race, and Beverly’s deferral to her husband’s race-based decision,21 equally establish that Jileks acted with the prohibited intent, again even viewing the facts in the light most favorable to Jileks.  ...

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.21  Cato sets out a slightly different prima facie case than that used in Asbury.  What are the differences?  Is Cato’s a better test?  Why does the court say the test is unnecessary in this particular case?

3.22  In Cato, what was the evidence supporting the plaintiff?  Supporting the defendant?  What was wrong with defendants’ claim that they had denied plaintiffs the apartment based on marital status?  Why is the court unhappy with the defendants’ lawyer? 

(  (  (  (  (  (  (
Evidence of Discriminatory Intent by Private Defendants

(For You to Use Similarly to Categories Listed in Rizzo)

This is a list of  categories of evidence and examples of each from cases we’ve read and from other cases listed below.  I organized the list in a way that makes sense to me, but many variations are possible.  Because the organization and the categories are mine, you can cite to them in work you do in this class and can always use them to help analyze evidence in reak cases.  However, you cannot cite to the list a4outside f ckass s you would for the list in Rizzo,

Additional Cases Cited


Jancik, 44 F.3d 553 (7th Cir. 1995)

Miller, 595 F.2d 780 (D.C. Cir. 1978)  
Phillips, 685 F.2d 184 (7th Cir. 1982)

Robinson, 610 F.2d 1032 (2d Cir. 1979).

Smith, 536 F.2d 231 (8th Cir. 1976).

Soules, 967 F.2d 817 (2d Cir. 1992).

(1) Statements/Acts Indicating Concern About Protected Characteristic


Saying race was cause of decision.  Sorenson.  

Statements that applicants undesirable due to race.  Cato. Pinchback.  


Desire of manager to see applicants before giving application. Smith, 

Explicit policy re protected class.  Marable (footnote); Pinchback.

Questions designed to determine if applicant is in protected class.  Cato.  Pinchback.  


Note:  Courts find Qs about race or ethnicity of prospective tenants highly suspect, hard to imagine legitimate purpose, so strong evidence of discrimination. See Jancik; Soules,

 (2) Evidence of Other/Past Behavior re Protected Category 


Racial Make-up of Complex.  Frazier. Marable. Pinchback. Sorenson. 

Tester Evidence.  Asbury.  Frazier.

Directing plaintiff to housing mostly occupied by plaintiff’s protected class.  Asbury.


Evidence of Treatment of Other Members of Category.  Frazier. Pinchback.  
Statements showing general evidence of prejudice against protected category.  Phillips. 
[Abuse of discretion to fail to admit evidence of prior discriminatory acts,  Miller]

[Futile Gesture Theory can be seen as a subset of this category.]


[Similar to “Historical Background.” Rizzo.]

(3) Timing of Decision 

Change of attitude after conversation about race.  Cato. 


Change of attitude after discovering inter-racial couple was “together.”  Frazier.


Evidence that decision made before defendant knew of supposed reason.  Cato.  Marable.

Co-op changes procedures after voting on white applicant but before voting on African-American applicant at same meeting.  Robinson

[Similar to “Sequence of Events Leading to Decision.”  Rizzo]
(4) [In]Consistent Treatment of Applicants in Application Process 

Refusal to give application or show apartments.  Asbury.  


Failure to communicate exceptions to policies.  Asbury. 

Inconsistencies checking on employment and credit.  Marable.  


  --cf. Did checking process on Ps and all testers.  Frazier


Long delays in dealing with the plaintiff.  Smith

Condo/co-op board uses different decision-making procedures.  Phillips. Pinchback. Robinson.


[Similar to “Departure from Normal Procedural Sequence.” Rizzo.]

(5) [In]Consistent Application of Eligibility Criteria 

Inconsistent application of credit & single criteria.  Marable.  

Inconsistent application of preference against unmarried couples.  Cato. 


Inconsistent application of policies re children.  


Use of Subjective Criteria.  Frazier.  Marable. Robinson

Association didn’t want owner of car washes but had owner of dry cleaning stores.  Phillips

[Similar to “Departure from Normal Substantive Criteria.”  Rizzo.]

(6) Evidence of Defendant’s Credibility 


Inconsistencies between testimony and documentary records.  Marable. Smith.

Changing stories about reasons for treatment of plaintiffs.  Cato.  Marable.  


Finding of discrimination in earlier investigation.  Marable.


Evidence that plaintiff is good candidate for housing opportunity.  Marable. Robinson.

  (  (  (  (  (  (  (
REVIEW PROBLEM 3B

Based on the following set of facts, Greg Grinch brought an action claiming that Kris Ma had violated §3604(a) of the federal Fair Housing Act.  Discuss whether his claim is likely to succeed.  Fall 2020:  Assume no FHA Exceptions Apply and that no Constitutional Concerns are Implicated. If you believe that mixed motives analysis might be relevant to any §3604(a) claim, simply state that belief; do not try to work through the mixed motives analysis or discuss whether Price Waterhouse would apply. 

Kao-Tse (Kris) Ma and her husband emigrated to the United States from Taiwan about thirty years ago.  Her husband became a Chemistry Professor at Gesell University.  They purchased a big house near the university with a guest cottage in the backyard.  After her husband died ten years ago, Kris had the big house divided into three apartments that had separate bathrooms but shared the original kitchen.  She then moved into the guest cottage and rented out the three apartments.  As part of the lease arrangements, Kris would cook dinner for her tenants three times a week in the common kitchen in the big house and then eat with them.

Until last August, Kris never had any trouble keeping her three apartments rented out.  Initially, she leased them to former students of her husband.  Since then, vacancies had been filled by word of mouth among Chemistry graduate students and friends of other residents of the house.  Of the twenty-one tenants Kris has had, 14 were Chinese or Chinese-American, 4 were other Asian-Americans, two were German, and one was Dutch.  

At the end of this past July, one of Kris’s tenants moved out.  Neither the tenant who was leaving nor the two who remained knew of anyone who wanted the empty apartment. Kris put a sign in front of the house that said “Apartment for Rent” but there was not a lot of traffic on her street so few people saw the sign. Kris had some friends in the Chemistry Department post a sign advertising the vacancy, but nobody responded. 


One of Kris’s tenants, Steve Soo, was a professor in the Gesell Computer Science Department.  He ran a website that provided information for Chinese students studying at U.S. universities called Dr. Soo’s Haven for Chinese Students in America.  Knowing that many Chinese students studying at Gesell visited his website, Steve offered to post an ad for Kris. He took an instant photograph of her standing in front of the big house wearing an apron and holding a wok and a set of long cooking chopsticks.  He scanned the photo into the computer, and posted it on his site with text in Mandarin Chinese and English that gave standard information about the apartment and concluded “Plus great Chinese home-style cooking three nights a week!  You’ll forget you are in America!”


Greg Grinch was an American of Eastern European descent who was beginning his second year at Gesell School of Law.  Three days after the ad was posted on the web, Greg saw the sign in front of Kris’s house and inquired about the apartment.  While Kris was showing Greg around, Steve came out of his apartment.  After Kris had introduced the two men, Steve looked at Greg in a puzzled way and asked, “How come you were looking at my website?”  When Greg looked confused, Steve continued, “Didn’t you find this place from the ad on the Dr. Soo’s website?”  Greg responded that he has seen the sign in the street.  Steve replied, “Oh, that makes much more sense,” and left abruptly.


After the tour, Greg explained to Kris (who had never rented to a law student before) that he had no present income, but that he had loan money and savings from which he could afford to pay the deposit and rent she requested.  Greg left his phone number with Kris, who said she’d call him “soon” about the apartment. Kris felt uncomfortable with Greg, and also wasn’t sure she wanted a law student in the house.  She decided to wait a few days to see if anyone else inquired.


Three mornings later, Greg was surfing the net and came across Dr. Soo’s website.  When he found Kris’s ad, his immediate reaction was “Well, no wonder she hasn’t called. I’m sure not what she’s looking for.”  He called Kris and left a message on her answering machine that said, “Hi, this is Greg Grinch.  I looked at your apartment the other day.  School is starting soon and I need to know right away if I will be able to get it, but I saw your Chinese cooking ad and I guess I’ll understand if you want somebody who’d be more at home.”


That afternoon, Steve brought home Cindy-Lou Hu, a Chinese-American graduate student in the Mathematics Department.  Like many graduate students in arts and sciences, Cindy-Lou had a small but steady income from teaching undergraduate courses.  Steve told Kris that Cindy-Lou “will fit right in here.”  Cindy-Lou and Kris hit it off right away and Kris decided to rent the apartment to her.  Kris called Greg and told him that she had decided to rent to someone else “because she has a job with money coming in regularly.”

C.  Dialogue Between Courts and Legislatures

\NOTE: The question presented in each of the scenarios described below is how the court interpreting a statute should take into account certain actions of the legislature that occur separately from the passage of the statute in question.  For each scenario, I have provided the sequence of events in question, an example, and a summary of common judicial responses and scholarly commentary.

(1) LEGISLATIVE INACTION

T1: Legislature passes statute

T2: Court interprets statute

T3: Legislature does nothing

T4: Court gets same question about statute again

EXAMPLE: Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752 (1984). In 1911, the Supreme Court had ruled that the Sherman Act’s language prohibiting “contracts, combinations, or conspiracies of restraint of trade,” 15 U.S.C. §1, absolutely banned agreements between suppliers and distributors setting the prices at which the distributor would resell the supplier’s products. The Reagan administration argued in Monsanto that the rule should be changed.  The majority did not reach the issue, but Justice Brennan concurred to make the following point: 

... [T]he Solicitor General has filed a brief … urging us to overrule the Court's decision in Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).  That decision has stood for 73 years, and Congress has certainly been aware of its existence throughout that time.  Yet Congress has never enacted legislation to overrule the interpretation of the Sherman Act adopted in that case.  Under these circumstances, I see no reason for us to depart from our longstanding interpretation of the Act.  ...

DISCUSSION:  Generally speaking, courts tend to treat the earlier precedent in this type of case as more strongly binding than common law precedents.  The idea is that the legislature has acquiesced in the court’s interpretation by failing to overturn it.  Commentators question this assumption, arguing that there are other reasons the legislature may not revisit the issue.  For one thing, the group of people harmed by the court’s interpretation may not be powerful enough or have enough at stake to put sufficient pressure on the legislature to get the issue back on the legislative agenda.  For example, Professor Eskridge argues that when the Supreme Court interpreted Title VII to allow affirmative action, Congress may not have responded because the interests of white males were too diffuse to create the necessary political pressure.
  In addition, the legislators may see no benefit in taking up a particular issue, even if they disagree with the court, if the matter is too limited in scope or too technical for the general public to care.  As Professor Blatt argues, “Most precedent receives no attention outside the policy community, which standing alone has little influence upon the legislative agenda.” 
  

On the other hand, there may be value in a court sticking to its initial interpretations of a statute in order to force the legislature to take responsibility for the ongoing effects of its work.  If a legislature thinks that a court might change its interpretation of a controversial statute, the legislature may avoid tackling the difficult political decisions inherent in revisiting the issue itself.  For example, even if a majority of the Congress thinks affirmative action ought to be illegal under Title VII, they still may find it safer to root for the Supreme Court to reverse its interpretation of Title VII than to undertake a messy public political battle.  

(2) REJECTED PROPOSALS

(2A) Regarding Issues Decided by the Court

T1: Legislature passes statute

T2: Court interprets statute

T3: Legislature considers a  bill that would overrule the court’s interpretation.  

T4: The bill either fails to come to a vote or is voted down

T5: Court gets same question about statute again

EXAMPLE:  Runyon v. McCrary, 427 U.S. 160 (1976), addressed whether 42 U.S.C. §1981 (S1 in your supplement) reached discriminatory conduct by private defendants.  In following the interpretation of §1982 presented in Jones, the Court relied on a rejected attempt by the Senate in 1971 to overrule Jones:

It is noteworthy that Congress in enacting the Equal Employment Opportunity Act of 1972 ... specifically considered and rejected an amendment that would have repealed the Civil Rights Act of 1866, as interpreted by this Court in Jones, insofar as it affords private-sector employees a right of action based on racial discrimination in employment. ... There could hardly be a clearer indication of Congressional agreement with the view that §1981 does reach private discrimination.

(2B) Regarding Issues Not Decided by the Court

T1: Legislature passes statute

T2: Legislature considers an amendment to make a point arguably left uncertain in the statute

T3: The bill either fails to come to a vote or is voted down

T4: Court gets a question that would have been resolved clearly by the rejected amendment

EXAMPLE:  NLRB  v. Catholic Bishops of Chicago, 440 U.S. 490 (1979), addressed whether the National Labor Relations Board had jurisdiction over labor disputes involving lay teachers in Catholic high schools. The statute in question, the National Labor Relations Act, listed a number of specific exemptions from the Board’s general jurisdiction over all labor matters, but did not list religious institutions or religious schools.  The majority found no jurisdiction, largely to avoid the complex constitutional religious freedom issues that would result from Board intervention in religious schools.  Justice Brennan dissented, relying on subsequent attempts to amend the statute:

The Hartley Bill, which passed the House of Representatives in 1947 would have provided the exception the Court today writes into the statute....  But the proposed exception was not enacted.  The bill reported by the Senate ... did not contain the Hartley exception.  ...  The Senate version was accepted by the House in Congress....

Moreover, it is significant that in considering the 1974 amendments [to the statute], the Senate expressly rejected an amendment proposed by Senator Ervin that was analogous to the one the court today creates – an amendment to exempt nonprofit hospitals operated by religious groups.  Senator Cranston, floor manager of the Senate Committee bill and primary opponent of the proposed religious exception, explained:

[S]uch an exception for religiously affiliated hospitals would seriously erode the existing national policy which holds religiously affiliated institutions generally such as proprietary nursing homes, residential communities, and educational facilities to the same standards as their nonsectarian counterparts.  120 Cong. Rec. 12957 (1974) [emphasis by Justice Brennan].

... Thus, the available authority indicates Congress intended to include – not exclude – lay teachers of church operated schools.

DISCUSSION:  Rejected proposals generally are considered an even stronger indication of legislative intent than legislative inaction.  The argument is that the legislature had the opportunity to adopt a particular position an chose not to.  On the other hand, some of the same arguments that apply to legislative inaction apply here as well.  Sometimes legislatures fails to enact legislation for reasons other than a substantive disagreement by the majority with the particular issue.  Moreover, the failure of the subsequent legislature to reach agreement on the particular issue does not necessarily resolve the question of what the enacting body intended at the time it acted.  A commonly repeated maxim is that “the views of a subsequent Congress form a hazardous basis for inferring the intent of an earlier one.”  See, e.g., Consumer Product Safety Commission v. GTE Sylvania, 447 U.S. 102, 117-18 (1980).  Judge Posner, who views legislation largely as the product of political bargaining, argues, "The deal is struck when the statute is enacted.  If courts paid attention to subsequent expression of legislative intent not embodied in any statute, they would be unraveling the deal that had been made; they would be breaking rather than enforcing the legislative contract." 

(3)OTHER LEGISLATION

T1: Legislature passes statute not clearly resolving an important issue.

T2: Other statutes passed before or after the one in question provide insight into how the legislature feels about that issue in other contexts.

T3: Court gets a case requiring to resolve the important issue under the first statute.  

EXAMPLE: McFadden v. The Elma Country Club, 613 P.2d 146 (Wash. App. 1980), addressed whether the provision in Washington’s anti-discrimination statute, RCW 49.60.222, barring discrimination on the basis of “marital status,” covered a refusal to sell a housing unit to a cohabiting unmarried heterosexual couple.  In holding that it did not, the court argued:

RCW 49.60.222 was originally limited to discrimination because of race, creed, color, or national origin.  It was amended in 1973 to add discrimination because of sex or marital status to its coverage.  At that time RCW 9.79.120 provided in pertinent part: 

Every person who shall lewdly and viciously cohabit with another not the husband or wife of such person, . . . shall be guilty of a gross misdemeanor.

   
Such cohabitation was punishable by a jail term of up to 1 year or a fine of $ 1,000 or both. RCW 9.79.120 remained in effect until 1976, 3 years after the amendment of RCW 49.60.222 to cover marital status discrimination. Statutes are to be construed in accordance with legislative intent, and courts are required to view statutes as if the legislature has considered its prior enactments. The existence of the illegal cohabitation statute for 3 years after the amendment of RCW 49.60.222 would seem to vitiate any argument that the legislature intended "marital status" discrimination to include discrimination on the basis of a couple's unwed cohabitation.

    
Furthermore, in 1975 the legislature responded quickly to a Human Rights Commission ruling that it was an unfair practice under RCW 49.60.222, as it was then worded, for a college to permit occupancy of its student housing units by married couples, but not unmarried couples.  In response, the legislature promptly amended RCW 49.60.222, declaring it not to be an unfair practice or a denial of civil rights for such discrimination to occur in the colleges of this state.  Plaintiffs contend that the fact that this amendment did not extend beyond the college setting shows a legislative intent to prohibit discrimination of this kind in other areas.  We do not agree.  While the amendment purports to address only the imminent college housing problem created by the Commission's ruling, we believe the declaration in the amendment expresses a broader public policy against protection of unmarried living arrangements.

EXAMPLE: In National Collegiate Athletic Association v. Board of Regents of The University of Oklahoma, 468 U.S. 85 (1984), the Supreme Court had to decide whether the NCAA’s policy of  forbidding universities from independently marketing college football games to TV broadcasters violated the Sherman Act’s language prohibiting “contracts, combinations, or conspiracies of restraint of trade,” 15 U.S.C. §1.   In finding a violation, Justice Stevens, writing for the Court, noted:

[I]t is not without significance that Congress felt the need to grant professional sports an exemption from the antitrust laws for joint marketing of television rights. See 15 U.S.C. §§1291-1295. The legislative history of this exemption demonstrates Congress' recognition that agreements among league members to sell television rights in a cooperative fashion could run afoul of the Sherman Act….

DISCUSSION: There is some clear logic in looking for legislative intent in other enactments, and courts do it often (though by no means always).  Indeed, we’ve already seen a discussion of this type in Jones when Justice Stewart addresses the significance of the passage of the FHA for the court’s interpretation of §1982.  However, Professors Eskridge and Frickey note a number of problems with the practice.
  First, there might be several analogous statutes to examine, and they might suggest different results.  Second, the other statute may embody different policy concerns.  Third, the legislature may have reached a deliberate political compromise in one or both of the statutes being compared.  Applying the compromise solution of one legislature to a problem unaddressed by another may not give a good indication of how the latter would have handled the problem in the different context and political climate it faced.  Professor Blatt suggests that the usefulness of looking at related statutes may depend on which interpretive community was primarily responsible for the legislation in question: “The continuity of the policy community means that its views are likely expressed in borrowed, concurrent, and subsequent statutes.  The volatility of the political community makes it less probable that its views carry over from statute to statute.”

(  (  (  (  (  (  (
2.  Statutory Interpretation Problem:  Mixed Motives

THE SPECIAL PROBLEM OF MIXED MOTIVES


The articulations of the burden shift in McDonnell Douglas and Burdine do not address the problem of mixed motives.  That is, is an employer guilty of discrimination if it takes action against an employee partly because of some forbidden reason like race or sex and partly for legitimate reasons such as mediocre job performance or insubordination?  As we have seen, courts applying the Fair Housing Act stated that a defendant violated the Act if prohibited discrimination was a “significant factor” in the challenged decision.  See Marable; Rizzo; Sorenson. 
The Supreme Court addressed this issue in the context of Title VII in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). The Justices wrote four opinions in that case, none of which commanded a majority.  However, the opinions between them did establish a relatively clear procedure for addressing mixed motives cases. Under Price Waterhouse, if the plaintiff’s evidence demonstrates that forbidden discrimination was a substantial reason for the challenged decision, but was not the only reason, an additional step is added to the McDonnell Douglas scheme.  At that point, the burden shifts to the defendant to demonstrate by a preponderance of the evidence that it would have made the same decision even if discrimination had played no part in the decision at all.   If the defendant meets this burden, there is no violation of Title VII.

Congress responded to Price Waterhouse by amending Title VII as part of the Civil Rights Act of 1991.  One new section, 42 U.S.C. §2000e-2 (m), provides that Title VII is violated in any case in which the complaining party establishes that forbidden discrimination was “a motivating factor” in the challenged decision.  A second new provision, §2000e-5(g)(2)(B), governs the remedies available in mixed motive cases.  Where the plaintiff has shown that discrimination was “a motivating factor” in the decision, but the defendant “demonstrates that [it] would have taken the same action in the absence of the impermissible motivating factor,” the court can award the plaintiff with declaratory relief, some injunctive relief, costs and attorney’s fees, but cannot award damages or order hiring or reinstatement.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

3.23  Compare the Price Waterhouse test described in Cato on page 101 and the note on “mixed motives” with the scheme laid out in the Civil Rights Act of 1991 (42 USC §§2000e-2(m) & 2000e-5(g)).  Why might the differences be significant?

3.24  In footnote 19, Cato describes how Congress amended Title VII in the Civil Rights Act of 1991 in response to Price Waterhouse.  Should a court applying Title VIII follow the new Title VII standards or Price Waterhouse?  Try to develop arguments for each position.

3.25 Review Southern Management.(91-96)  What issue is raised by the case that is similar to the issue in DQ3.24? Are there reasons to treat the issue differently in that case than in Cato?
(  (  (  (  (  (  (
REVIEW PROBLEM  3C
You work at the U.S. House of Representatives on the staff of Rep. Constant Waffle, a moderate from central Missouri.  Some of his colleagues have proposed the following amendments to the FHA.  [On an exam, you would be asked to] Compose a draft of a memo for your boss assessing the proposed amendments. The memo should include:
- Technical Critique including identification of technical drafting problems with the amendment as written and identification and ex​planation of possible changes to address these problems (if Rep. Waf​fle decides to support the substance of the amendment); and

- Substantive Critique including discussion of the pros and cons of the substance of the amendment and identification and explanation of possible substantive changes to improve the amendment.
For the indicated classes, after viewing Asynch Video 20C1, 

· Class 22: Prepare the Substantive Critique for Problem 3C1

· Class 23: Read the Introduction to Statutory Drafting (301-14) and Prepare the Technical Critique for Problem 3C2.

3C1.
Rep. Wayne Cerfirdewd (D-Cal.), wants to amend the FHA so that it operates in the same way as California’s Unruh Act as interpreted by Marina Point v. Wolfson (which reaffirmed that the Act banned all arbitrary discrimination) and Harris v. Capital Growth Investors (which held that it was not arbitrary discrimination to make decisions based on an applicant’s economic characteristics such as income or net worth).  Rep. Cerfirdewd has proposed the following amendment to the FHA to be added as §3604(g):

(1) As used in this section, the lists of protected classes other than in subsection (f) shall be read inclusively instead of exclusively, barring all arbitrary discrimination.

(2) Arbitrary discrimination includes the use of blanket stereotypes and relying on broad or statistical generalizations, but not a person’s relevant improper conduct.

(3) Economic characteristics are not intended to be considered as forms of arbitrary discrimination under the meaning of this subsection.
3C2.  Rep. Pura Nallajee (D-Illinois), wants to amend the FHA to clarify instances when courts should not use Title VII analysis.  In particular, she would like to ban the application of Title VII used in Pinchback and the application of the mixed motives rules adopted by the Civil Rights Act of 1991. Rep. Nallajee has proposed the following amendment:

§3604(g). Employment of Title VII analysis in interpreting this section is not appropriate in the following situations:
(1)  The so-called “futile gesture” claim; and
(2)  The determination of liability where unlawful discrimination is not the but for cause of a housing decision.

(  (  (  (  (  (  (
D.  Disparate Impact Claims

HUNTINGTON BRANCH, NAACP  v. TOWN OF HUNTINGTON
844 F.2d 926 (2d Cir. 1988)

IRVING R. KAUFMAN, Circuit Judge:  Twenty years ago, widespread racial segregation threatened to rip civil society asunder.  In response, Congress adopted broad remedial provisions to promote integration.  One such statute, [the] Fair Housing Act, was enacted “to provide, within constitutional limitations, for fair housing throughout the United States.” Today, we are called upon to decide whether an overwhelmingly white suburb’s zoning regulation, which restricts private multi‑family housing projects to a largely minority “urban renewal area,” and the Town Board’s refusal to amend that ordinance to allow construction of subsidized housing in a white neighborhood violates the Fair Housing Act.

The Huntington Branch of the National Association for the Advancement of Colored People (NAACP), Housing Help, Inc. (HHI), and two black, low‑income residents of Huntington appeal from an adverse judgment of the United States District Court for the Eastern District of New York (Glasser, J.), following a bench trial, in their suit against the Town of Huntington (the Town) and members of its Town Board.  Appellants allege that the Town violated Title VIII by restricting private construction of multi‑family housing to a narrow urban renewal area and by refusing to rezone the parcel outside this area where appellants wished to build multi‑family housing. Specifically, appellants sought to construct an integrated, multi‑family subsidized apartment complex in Greenlawn/East Northport, a virtually all‑white neighborhood.  The Town’s zoning ordinance, however, prohibited private construction of multi‑ family housing outside a small urban renewal zone in the Huntington Station neighborhood, which is 52% minority.  Thus, appellants petitioned the Town to revise its code to accommodate the project.  When the Town refused, appellants brought this class‑action2 to compel the change under Title VIII. ...

In the case currently appealed, the district court refused to invalidate the zoning restriction.  The district judge, however, incorrectly employed an intent‑based standard for the disparate impact claim asserted here both in analyzing the showing of effect and in scrutinizing the validity of the Town’s reasons for rejection.  Accordingly, we reverse and, finding a Title VIII violation, grant appellants’ request for site‑specific relief. ... 

Huntington is a town of approximately 200,000 people located in the northwest corner of Suffolk County, New York.  In 1980, 95% of its residents were white. Blacks comprised only 3.35% of the Town’s population and were concentrated in areas known as Huntington Station and South Greenlawn.  Specifically, 43% of the total black population lived in four census tracts in Huntington Station and 27% in two census tracts in the South Greenlawn area.  Outside these two neighborhoods, the Town’s population was overwhelmingly white.  Of the 48 census tracts in the Town in 1980, 30 contained black populations of less than 1%.

The district court found that the Town has a shortage of affordable rental housing for low and moderate‑income households.  The Town’s Housing Assistance Plan (HAP), which is adopted by the Town Board and filed with HUD as part of Huntington’s application for federal community development funds, reveals that the impact of this shortage is three times greater on blacks than on the overall population.  Under the 1982‑1985 HAP, for example, 7% of all Huntington families required subsidized housing, while 24% of black families needed such housing.

In addition, a disproportionately large percentage of families in existing subsidized projects are minority.  In Gateway Gardens, a public housing project built in 1967, 38 of 40 units were occupied by blacks and Hispanics in 1984. Seventy‑four percent of those on the project’s waiting list were minority.  In Whitman Village, a 260‑unit HUD subsidized development built in 1971, 56% of the families were minority in 1984.  Lincoln Manor, which was built in 1980, is a 30‑unit HUD Section 8 project.  Thirty percent of the households and 45% of those on the waiting list were minority in 1984.  Under a HUD Section 8 program, lower income families can obtain certificates to supplement their rent.  Each family, however, must locate its own apartment.  In January 1984, 68% of families holding certificates and 61% of those on the waiting list were minority.

Although a disproportionate number of minorities need low‑cost housing, the Town has attempted to limit minority occupancy in subsidized housing projects. Michael Miness, the Director of Huntington’s Community Development agency and responsible for developing the Town’s low‑cost housing, and Angela Sutton, Executive Director of the Huntington Housing Authority, repeatedly told whites opposing the Lincoln Manor project that they would impose a racial quota on occupancy.  When HUD reviewed the project’s management plan which established 5% minority occupancy, however, it advised the Huntington Housing Authority that it would not permit a racial quota at Lincoln Manor.  The Town similarly attempted to impose racial quotas on occupancy at a proposed 150‑unit subsidized housing project in Huntington Station on the Melville Industrial Associates (MIA) site.  When Alan H. Wiener, HUD’s Area Director, wrote Kenneth C. Butterfield, Town Supervisor, that “limitations on minority occupancy of housing on the Huntington Station site are not justifiable and will not be permitted,”, the Town Board unanimously passed a resolution withdrawing its support for the project because they could not “ensure a particular ethnic mix.” 

Under the Town’s zoning ordinance, multi‑family housing is permitted only in an “R‑3M Apartment District.”  The relevant portion of section 198‑20(A) provides: 

Use regulations.  In the R‑3M Apartment District, a building or premises shall be used only for the following purposes: (1) Any use permitted in the R‑80, R‑15 and R‑5 Residence Districts. (2) Multiple‑family dwellings which constitute an approved public housing project to be owned, maintained and operated by the Housing Authority of the Town of Huntington. (3) Multiple‑family dwellings where such dwellings constitute an element in a formally approved land use or a use plan for all or part of an urban renewal area which has been designated as such under the provisions of Article 15 of the General Municipal Law. 

On its face, then, this provision limits private construction of multi‑ family housing to the Town’s urban renewal area, where 52% of the residents are minority. It does permit the Huntington Housing Authority (HHA) to build multi‑family housing townwide.  But HHA’s only project, Gateway Gardens, is in the urban renewal zone.  The private housing projects are also in or nearby the urban renewal area.  Whitman Village is adjacent to Gateway Gardens in census blocks that are over 40% minority.  Lincoln Manor, only a few blocks from the projects in the urban renewal area, is also in a racially impacted census block.

The Town’s zoning ordinance also includes a special category for multi‑family housing for senior citizens called “R‑RM Retirement Community District.”  Only one such development‑‑Paumanack Village‑‑has been built in Huntington.  It is the only multi‑family housing for low income people which is situated in an overwhelmingly white neighborhood.  The development itself is largely white, having a black occupancy of 3%.

Only one vacant parcel of land in Huntington currently is zoned R‑3M and thus would be eligible for the appellants’ proposed development:  the MIA site, which is at the northeast corner of Broadway and New York Avenue, is partially zoned C‑6 and partially zoned R‑3M.  The Town in 1980 requested pre‑approval for 150 units of Section 8 housing on this site.5
In response to the great need for subsidized housing in the Town, HHI decided to sponsor an integrated housing project for low‑income families.  HHI determined that the project could foster racial integration only if it were located in a white neighborhood outside the Huntington Station and South Greenlawn areas.  This decision eliminated consideration of the MIA site, the only vacant R‑3M property … in the urban renewal area.

In its effort to create racially integrated, low‑cost housing, HHI actively sought the assistance of Town officials.  Specifically, HHI’s Executive Director, Marianne Garvin, and HHI Board members met repeatedly with Michael Miness.  In response to Miness’s suggestion that HHI pursue rehabilitating existing structures before focusing on new construction, HHI commissioned a study in 1979 to assess whether any of the vacant schools were suitable for the housing project.  After narrowing the possibilities to the Green Meadow School, HHI determined that this location was inappropriate for a low‑cost housing development.  Throughout 1979, Miness assured HHI representatives that existing zoning should not impede their efforts because the Town Board would amend the zoning ordinance if it supported the organization’s project.

After a lengthy search, HHI determined that a 14.8 acre parcel located at the corner of Elwood and Pulaski Roads in the Town was well suited for a 162‑unit housing project.  This flat, largely cleared and well‑drained property was near public transportation, shopping and other services, and immediately adjacent to schools.  Ninety‑eight percent of the population within a one‑mile radius of the site is white.  HHI set a goal of 25% minority occupants.  The district court found that “a significant percentage of the tenants [at Matinecock Court] would have belonged to minority groups.” HHI officials determined that the property was economically feasible and offered a lengthy option period.

Prior to purchasing the option for the property, Garvin asked Miness to visit the property and evaluate it.  Garvin testified that, although Miness told Garvin he would not give an opinion before HHI secured an option, he assured her that the property’s R‑40 designation (single family homes on one‑acre lots) should not be an obstacle because the Town Board, if it supported the project, would simply amend the zoning ordinance.  HHI obtained its option to purchase the Elwood‑Pulaski parcel on January 23, 1980.  Garvin again called Miness and invited him to visit the site.  She testified that he responded that he was familiar with the property and believed it was a good location for development.

Throughout 1980, HHI sought to advance its project by gaining the approval of the Town Board to rezone the property to R‑3M from its R‑40 designation.  . . .   Robert Ralph, a director of HHI, addressed the Town Board on February 26, 1980, at a public hearing.  The district court found that he filed a document requesting “a commitment by the Town to amend the zoning ordinance to allow multi‑family rental construction by a private developer.”  In August 1980, HHI and National Housing Partnership, an owner‑manager of federally subsidized housing, filed a joint application with HUD for Section 8 funding for the project.

At the time HHI applied for the Section 8 funding, Huntington had a Housing Assistance Plan, which had been approved by HUD.  Pursuant to the provisions of the Housing and Community Development Act of 1974, 42 U.S.C. §§ 5301‑20, when a town has such a plan, HUD must refer a Section 8 application to the Town for comment.  In an October 14, 1980, letter to Alan H. Weiner, HUD Area Manager, Town Supervisor Kenneth C. Butterfield set forth seven reasons why Huntington opposed the project.  It reads, in pertinent part, as follows: 

The Town’s professional staff in the Planning, Legal and Community Development Departments have reviewed the proposal and have submitted the following comments: 

1. The HUD‑approved Housing Assistance Plan (both the three‑year goal submitted with the Community Development Block Grant 1979‑80 application and the annual goal submitted with the 1980‑1981 Community Development Block Grant) contains no “new construction” units as a program goal. 

2. The plan for development cannot be carried out within the existing single family R‑40 (1 acre) zoning. 

3. The development is located at the intersection of two heavily trafficked streets. 

4. The site plan presents a poor parking plan in terms of location with respect to the units, substandard in size and the lack of streets results in very poor fire protection access. 

5. The development is located adjacent to both the Long Island Railroad as well as a LILCO substation.  This is in addition to the heavy traffic conditions. 

6. The site plan shows recreation and/or play areas very inadequate for the number and type of dwelling units being proposed. 

7. The three and four‑bedroom units are quite undersized;  have poor layout; bedrooms are much too small;  living space is unrealistic;  no storage;  one full and two half‑baths for a family of 6 to 8 is not realistic. In conclusion, I do not recommend HUD approval of this proposal based on the material reviewed and the comments presented above.

When the proposal became public, substantial community opposition developed. A group called the Concerned Citizens Association was formed, and a petition containing 4,100 signatures against the proposal was submitted to the Town Board.  A protest meeting in November drew about 2,000 persons.  Supervisor Butterfield was the principal speaker and assured the audience of his opposition to the project.  Matinecock Court came before the Town Board at a meeting on January 6, 1981.  The Board rejected the proposed zoning change and adopted the following resolution: 

WHEREAS, it has been proposed by HOUSING HELP, INC., a private non‑profit group, that Huntington’s zoning code be changed in order to build 162 federally‑subsidized apartments for low to moderate income people at Elwood and Pulaski Roads in the Elwood section of the Town of Huntington;  and WHEREAS, the Town Board has studied the various aspects of the proposal for a zoning change for 162 apartments at the said location of Elwood and Pulaski Roads; NOW, THEREFORE, THE TOWN BOARD finds that although favoring housing for the senior citizens and others, in appropriate areas, that the location referred to herein is not an appropriate location due to lack of transportation, traffic hazard and disruption of the existing residential patterns in the Elwood area and requests that the Department of Housing and Urban Development (HUD) reject the application by HOUSING HELP, INC.

The district court based its refusal to order rezoning on three alternative grounds:  (1) appellants never formally applied for rezoning;  (2) even if they had applied, they failed to make the requisite prima facie showing of discriminatory effect;  and (3) even if they had demonstrated discriminatory effect, the city had rebutted it by articulating legitimate, non‑pretextual justifications.  We now consider each ground separately.  [The court held that the town had treated HHI’s proposal as an application, and so the first ground for denial was improper.]

 In its second holding, the court adopted the four‑prong disparate impact test set out in Metropolitan Housing Dev. Corp. v. Village of Arlington Heights, 558 F.2d 1283, 1287‑90 (7th Cir.1977), cert. denied, 434 U.S. 1025 (1978) (Arlington Heights II ), and concluded that, even if appellants applied for a rezoning change, they had failed to make out a prima facie case.  The court considered: 

(1) how strong is the plaintiff’s showing of discriminatory effect;  (2) is there some evidence of discriminatory intent, though not enough to satisfy the constitutional standard of Washington v. Davis [, 426 U.S. 229 (1976)];  (3) what is the defendant’s interest in taking the action complained of;  and (4) does the plaintiff seek to compel the defendant to affirmatively provide housing for members of minority groups or merely to restrain the defendant from interfering with individual property owners who wish to provide such housing. 

 
On the first prong, the court found that the showing of discriminatory effect was “not particularly strong.”  Although the judge held that a shortage of rental housing existed, that a disproportionately large percentage of the households using subsidized rental units are minority, and, accordingly, that a “significant percentage” of Matinecock Court tenants would be minority, he compared the larger absolute number of white poor (22,160) with minority poor (3,671) and concluded that the beneficiaries “might not come disproportionately from minority groups.”  Huntington.  

On the second factor, Judge Glasser found no proof of segregative intent, deeming this a plus in the Town’s favor.  In so holding, he determined that appellants had failed to prove that the Town was motivated by segregative intent when it confined subsidized housing to the urban renewal area.  The third prong of Arlington Heights II, he concluded, was satisfied by “legitimate, nondiscriminatory reasons for [the Town’s] conduct.”  He deemed the fourth factor to cut in favor of appellants because they were not asking the Town to provide housing. Nevertheless, because the first three factors weighed in favor of appellees, he held that the appellants had failed to demonstrate a prima facie case.

In its third rationale, the court applied the test set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), as a final determination on the merits for Title VII disparate treatment cases.  According to this formula, if plaintiffs establish a prima facie case of disparate treatment, the “burden shifts to the defendant to articulate some legitimate, nondiscriminatory reason for the employee’s rejection.”  McDonnell Douglas, 411 U.S. at 802.  If defendants meet this burden, plaintiffs must show that the legitimate justifications offered were pretextual and not the employer’s true reasons. McDonnell Douglas, 411 U.S. at 804.  Applying this test, the court below found that, even if appellants had demonstrated a prima facie showing of discriminatory effect, the Town’s justifications for rejecting the project were legitimate and non‑discriminatory reasons which “have not been exposed as pretextual.”

We find it convenient to discuss Judge Glasser’s second and third holdings together.  In considering them, we start by pointing out that this case requires what has been called “disparate impact” or “disparate effects” analysis, not “disparate treatment” analysis.  A disparate impact analysis examines a facially‑neutral policy or practice, such as a hiring test or zoning law, for its differential impact or effect on a particular group.  Sobel v. Yeshiva Univ., 839 F.2d 18, 28 (2d Cir.1988).  Disparate treatment analysis, on the other hand, involves differential treatment of similarly situated persons or groups.  The line is not always a bright one, e.g., Sobel, 839 F.2d at 28‑29, but does adequately delineate two very different kinds of discrimination claims.

Here, appellees would collapse the distinction between disparate impact and disparate treatment by characterizing this as a “mixed” impact and treatment case.  Thus, they argue, “treatment” analysis should be applied to the Town’s refusal to rezone the Matinecock Court site, while “impact” analysis should be applied to the zoning ordinance’s restriction of multi‑family housing to the urban renewal area.  Under appellees’ methodology, however, every disparate impact case would include a disparate treatment component.  This cannot be the case.  There is always some discrete event (refusal to rezone property, refusal to hire someone because he did not graduate from high school) which touches off litigation challenging a neutral rule or policy....

Under disparate impact analysis, as other circuits have recognized, a prima facie case is established by showing that the challenged practice of the defendant “actually or predictably results in racial discrimination;  in other words that it has a discriminatory effect.”  United States v. City of Black Jack, 508 F.2d 1179, 1184‑85 (8th Cir.1974), cert. denied, 422 U.S. 1042 (1975).  The plaintiff need not show that the decision complained of was made with discriminatory intent. Refusal to require intent in disparate impact cases is entirely consistent with our prior decisions.  In determining whether discriminatory effect is sufficient, we look to congressional purpose, as gleaned from the legislative history of Title VIII, related Title VII jurisprudence, and practical concerns.  Although none of these considerations is alone determinative, taken together they strongly suggest that discriminatory impact alone violates Title VIII.

The Act’s stated purpose to end discrimination requires a discriminatory effect standard;  an intent requirement would strip the statute of all impact on de facto segregation. Congress appears not to have resolved this precise question.  Nonetheless, the legislative history provides some indication that an intent standard was not contemplated.  The Rizzo court attached significance to the Senate’s rejection of an amendment that would have required “proof of discriminatory intent to succeed in establishing a Title VIII claim.” Resident Advisory Board v. Rizzo, 564 F.2d 126, 147 (3d Cir.1977), cert. denied, 435 U.S. 908 (1978).  The amendment, however, was far less sweeping than Rizzo suggests because it applied only to a single‑family owner‑occupied house.  Nevertheless, its rejection does underscore congressional willingness to broaden Title VIII to encompass segregation resulting from the application of facially neutral rules, even in the absence of discriminatory intent.

More persuasive is the parallel between Title VII and Title VIII noted by both courts and commentators.   The two statutes are part of a coordinated scheme of federal civil rights laws enacted to end discrimination;  the Supreme Court has held that both statutes must be construed expansively to implement that goal.  Courts and commentators have observed that the two statutes require similar proof to establish a violation.   Thus, just as the Supreme Court held that Title VII is violated by a showing of discriminatory effect, we hold that a Title VIII violation can be established without proof of discriminatory intent.

Practical concerns also militate against inclusion of intent in any disparate impact analysis.  First, as this court noted in Robinson [v. 12 Lofts Realty], “clever men may easily conceal their motivations.”  610 F.2d at 1043 [(2d Cir.1979)]quoting Black Jack, 508 F.2d at 1185.  This is especially persuasive in disparate impact cases where a facially neutral rule is being challenged.  Often, such rules bear no relation to discrimination upon passage, but develop into powerful discriminatory mechanisms when applied.  Second, inclusion of intent undermines the trial judge’s inquiry into the impact of an action.  The lower court’s insistence on probing the “pretextual” nature of appellees’ justifications vividly demonstrates the extent to which an intent‑based standard can infect an analysis and draw it away from its proper focus.  Accordingly, we will not require proof of discriminatory intent to establish a prima facie disparate impact case under Title VIII.

Confusion concerning the content of a prima facie disparate impact case under Title VIII has been engendered by the tendency of some courts to consider factors normally advanced as part of a defendant’s justification for its challenged action in assessing whether the plaintiff has established a prima facie case.  That appears to have occurred in this case when Judge Glasser analyzed the factors set forth in Arlington Heights II in the course of concluding that a prima facie case was not established.  Though, as will shortly appear, we are not persuaded to adopt precisely the formulation of the Arlington Heights II factors, we agree with the Third Circuit that factors such as those mentioned in Arlington Heights II are to be considered in a final determination on the merits rather than as a requirement for a prima facie case.  See Rizzo, 564 F.2d at 148 n.32. Nothing in Arlington Heights II indicates the court saw its test as anything but a final determination on the merits.  Furthermore, treating the four factors as steps necessary to make out a prima facie case places too onerous a burden on appellants.  The legislative history of the Fair Housing Act, although sparse, argues persuasively against so daunting a prima facie standard.

As Senator Mondale, the bill’s author, said, the proposed law was designed to replace the ghettos “by truly integrated and balanced living patterns.”  114 Cong.Rec. 3422 (1968) quoted in Trafficante.  In Trafficante, the Supreme Court held that Title VIII should be broadly interpreted to fulfill this congressional mandate. Moreover, both the majority and the thoughtful dissent in a recent Title VIII case in this circuit, Starrett City, agree:  Congress intended that broad application of the anti‑ discrimination provisions would ultimately result in residential integration. Employing the test in Arlington Heights II as a prima facie hurdle would cripple Title VIII.

Once a prima facie case of adverse impact is presented, as occurred here, the inquiry turns to the standard to be applied in determining whether the defendant can nonetheless avoid liability under Title VIII.  The Third Circuit in Rizzo and the Seventh Circuit in Arlington Heights II have both made useful contributions to this inquiry.  Both circuits essentially recognize that in the end there must be a weighing of the adverse impact against the defendant’s justification.  As phrased by the Third Circuit, the defendant must prove that its actions furthered, in theory and in practice, a legitimate, bona fide governmental interest and that no alternative would serve that interest with less discriminatory effect.  Rizzo, 564 F.2d at 148‑49. We agree with that formulation.  Furthermore, according to the Third Circuit, “Title VIII criteria [would] emerge, then, on a case‑by‑case basis.”  564 F.2d at 149.  The Seventh Circuit adds two other factors that can affect the ultimate determination on the merits.  One factor is whether there is any evidence of discriminatory intent on the part of the defendant.  Though we have ruled that such intent is not a requirement of the plaintiff’s prima facie case, there can be little doubt that if evidence of such intent is presented, that evidence would weigh heavily on the plaintiff’s side of the ultimate balance.  The other factor is whether the plaintiff is suing to compel a governmental defendant to build housing or only to require a governmental defendant to eliminate some obstacle to housing that the plaintiff itself will build.  In the latter circumstance, a defendant would normally have to establish a somewhat more substantial justification for its adverse action than would be required if the defendant were defending its decision not to build.

In this case, we are obliged to refine the standard for assessing a Title VIII defendant’s justification somewhat beyond what was said in either Rizzo or Arlington Heights II.  In Rizzo, two of the defendants offered no justification for the adverse decision, 564 F.2d at 149, and the municipal defendant offered only the entirely unacceptable apprehension of violence, 564 F.2d at 150.  The Third Circuit therefore did not have anything of substance to weigh on the defendants’ side.  In Arlington Heights II, the consideration of the defendant’s justification scarcely moved past inquiring whether the municipal defendant was acting within the scope of zoning authority granted by state law.  558 F.2d at 1293.

In considering the defendant’s justification, we start with the framework of Title VII analysis.  When an employer’s facially neutral rule is shown to have a racially disproportionate effect on job applicants, that rule must be shown to be substantially related to job performance.  See Griggs v. Duke Power Co., 401 U.S. 424 (1971).  In a zoning case, the facially neutral rule is the provision of the zoning ordinance that bars the applicant and, in doing so, exerts a racially disproportionate effect on minorities.  The difficulty, however, is that in Title VIII cases there is no single objective like job performance to which the legitimacy of the facially neutral rule may be related.  A town’s preference to maintain a particular zoning category for particular sections of the community is normally based on a variety of circumstances.  The complexity of  the considerations, however, does not relieve a court of the obligation to assess whatever justifications the town advances and weigh them carefully against the degree of adverse effect the plaintiff has shown.  Though a town’s interests in zoning requirements are substantial, they cannot, consistently with Title VIII, automatically outweigh significant disparate effects.

A district court’s findings of fact may not be set aside “unless clearly erroneous.”  Fed.R.Civ.P. 52(a);   But Rule 52(a), the Supreme Court has held, “does not inhibit an appellate court’s power to correct errors of law, including those that may infect a so‑called mixed finding of law, or a finding of fact that is predicated on a misunderstanding of the governing rule of law.”  Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485, 501 (1984). With these principles in mind, we review Judge Glasser’s findings in two areas7: the strength of the discriminatory effect and the import of the Town’s justifications.

The discriminatory effect of a rule arises in two contexts:  adverse impact on a particular minority group and harm to the community generally by the perpetuation of segregation.  Arlington Heights II, 558 F.2d at 1290. In analyzing Huntington’s restrictive zoning, however, the lower court concentrated on the harm to blacks as a group, and failed to consider the segregative effect of maintaining a zoning ordinance that restricts private multi‑family housing to an area with a high minority concentration.  Yet, recognizing this second form of effect advances the principal purpose of Title VIII to promote, “open, integrated residential housing patterns.”  Otero v. New York Housing Authority, 484 F.2d 1122, 1134 (2d Cir.1973).

Seventy percent of Huntington’s black population reside in Huntington Station and South Greenlawn.  Matinecock Court, with its goal of 25% minorities, would begin desegregating a neighborhood which is currently 98% white.  Indeed, the district court found that a “significant percentage of the tenants” at Matinecock Court would belong to minority groups.  The court, however, failed to take the logical next step and find that the refusal to permit projects outside the urban renewal area with its high concentration of minorities reinforced racial segregation in housing. This was erroneous.  Similarly, the district court found that the Town has a shortage of rental housing affordable for low and moderate‑ income households, that a “disproportionately” large percentage of the households using subsidized rental units are minority citizens, and that a disproportionately large number of minorities are on the waiting lists for subsidized housing and existing Section 8 certificates.  But it failed to recognize that Huntington’s zoning ordinance, which restricts private construction of multi‑family housing to the largely minority urban renewal area, impedes integration by restricting low‑income housing needed by minorities to an area already 52% minority. We thus find that Huntington’s refusal to amend the restrictive zoning ordinance to permit privately‑built multi‑family housing outside the urban renewal area significantly perpetuated segregation in the Town.

On the question of harm to blacks as a group, the district court emphasized that 22,160 whites and 3,671 minorities had incomes below 200% of the poverty line, a cutoff close to the Huntington Housing Authority’s qualification standards.  Thus, the district court focused on the greater absolute number of poor whites compared with indigent minorities in Huntington.  The district court, however, did not analyze the disproportionate burden on minorities as required by Griggs. By relying on absolute numbers rather than on proportional statistics, the district court significantly underestimated the disproportionate impact of the Town’s policy. Thus, the district court perceived facts through a misapprehension of the applicable law and we must make our own findings at least as to the significance of the undisputed underlying facts. 

The parties have stipulated that 28% of minorities in Huntington and 11% of whites have incomes below 200% of the poverty line.  What they dispute is the meaning of these statistics.  Judge Glasser found that, as the Town contends, there is no showing of discriminatory effect because a majority of the victims are white.  We disagree for reasons analogous to those the Supreme Court enumerated in Griggs.  The disparity is of a magnitude similar to that in Griggs, where the Court found discriminatory an employer’s policy of hiring only high school graduates because 12% of black males in North Carolina had high school diplomas while 34% of white males were high school graduates.  But the plaintiffs presented even stronger evidence reflecting the disparate impact of preventing the project from proceeding.  Under the Huntington HAP for 1982‑ 1985, 7% of all Huntington families needed subsidized housing, while 24% of the black families needed such housing.  In addition, minorities constitute a far greater percentage of those currently occupying subsidized rental projects compared to their percentage in the Town’s population.  Similarly, a disproportionately high percentage (60%) of families holding Section 8 certificates from the Housing Authority to supplement their rents are minorities, and an equally disproportionate percentage (61%) of those on the waiting list for such certificates are minorities.  Therefore, we conclude that the failure to rezone the Matinecock Court site had a substantial adverse impact on minorities.

In sum, we find that the disproportionate harm to blacks and the segregative impact on the entire community resulting from the refusal to rezone create a strong prima facie showing of discriminatory effect‑‑far more than the Rizzo test would require.  Thus, we must consider the Town’s asserted justifications.

Once a plaintiff has made a prima facie showing of discriminatory effect, a defendant must present bona fide and legitimate justifications for its action with no less discriminatory alternatives available.  Following McDonnell Douglas, a disparate treatment case, Judge Glasser held that if appellees articulated a legitimate, nondiscriminatory reason for their conduct, appellants must show that the reason is a “pretext.”   He went on to list the seven reasons in Butterfield’s October 14, 1980, letter to HUD and found them “legitimate, nondiscriminatory” reasons which “have not been exposed as pretextual.”  The McDonnell Douglas test, however, is an intent‑based standard for disparate treatment cases inapposite to the disparate impact claim asserted here.  No circuit, in an impact case, has required plaintiffs to prove that defendants’ justifications were pretextual.  In Black Jack, 508 F.2d at 1185, for example, the court required defendants to show that their conduct was necessary to promote a “compelling governmental interest.”  The Third Circuit in Rizzo rejected this standard for its own test of legitimate and bona fide concerns.

The Rizzo approach has two components:  (1) whether the reasons are bona fide and legitimate;  and (2) whether any less discriminatory alternative can serve those ends.  For analytical ease, the second prong should be considered first.  Concerns can usually be divided between “plan‑specific” justifications and those which are “site‑specific.”  “Plan‑specific” problems can be resolved by the less discriminatory alternative of requiring reasonable design modifications.  “Site‑specific” justifications, however, would usually survive this prong of the test.  Those remaining reasons are then scrutinized to determine if they are legitimate and bona fide.  By that, we do not intend to devise a search for pretext.  Rather, the inquiry is whether the proffered justification is of substantial concern such that it would justify a reasonable official in making this determination.  Of course, a concern may be non‑frivolous, but may not be sufficient because it is not reflected in the record.

Appellants challenge both the ordinance which restricts privately‑built multi‑family housing to the urban renewal area and the Town Board’s decision to refuse to rezone the Elwood‑Pulaski site.  All the parties and the district court judge, however, focused on the latter issue.  Indeed, appellees below simply relied on the existence of the Housing Assistance Plan and the zoning ordinance and failed to present any substantial evidence indicating a significant interest in limiting private developers to the urban renewal area.  On appeal, appellees now contend that the ordinance is designed to encourage private developers to build in the deteriorated area of Huntington Station.  Although we believe that the Town’s failure to raise this argument below precludes its consideration here, we briefly address this contention. The Town asserts that limiting multi‑family development to the urban renewal area will encourage restoration of the neighborhood because, otherwise, developers will choose to build in the outlying areas and will bypass the zone.  The Town’s goal, however, can be achieved by less discriminatory means, by encouraging development in the urban renewal area with tax incentives or abatements.  The Town may assert that this is less effective, but it may actually be more so.

Developers are not wed to building in Huntington;  they are filling a perceived economic void.  Developments inside the urban renewal area and outside it are not fungible.  Rather, developers prevented from building outside the urban renewal area will more likely build in another town, not the urban renewal area.  Huntington incorrectly assumes that developers limit their area of interest by political subdivision.  In fact, the decision where to build is much more complex.  Hence, if the Town wishes to encourage growth in the urban renewal area, it should do so directly through incentives which would have a less discriminatory impact on the Town.

We turn next to the Town’s reasons rejecting the Elwood‑Pulaski site. The 1980 letter written by Town Supervisor Butterfield detailed seven justifications for the Town’s refusal to rezone:  (1) inconsistency with the Town’s Housing Assistance Plan;  (2) inconsistency with zoning;  (3) traffic considerations;  (4) parking and fire protection problems;  (5) proximity to the railroad and Long Island Lighting Company substation;  (6) inadequate recreation and play areas;  and (7) undersized and unrealistic units.  As the judge below noted, the first two beg the question because appellants are challenging the Town’s zoning ordinance.  More significantly, as we have already indicated, the Town simply relied on the existence of the Housing Assistance Plan and the zoning ordinance and failed to present any substantial evidence indicating why precluding plaintiff from building a multi‑family housing project outside the urban renewal area would impair significant interests sought to be advanced by the HAP and the ordinance.  The fourth, sixth and seventh problems are “plan‑specific” issues which could presumably have been solved with reasonable design modifications at the time appellants applied for rezoning of the parcel.  The fifth concern also is largely plan‑specific because proper landscaping could shield the project from the railroad and substation.

Thus, only the traffic issue and health hazard from the substation are site‑ specific.  At trial, however, none of Huntington’s officials supported these objections.  Butterfield, for example, was primarily concerned that the Matinecock Court project would “torpedo” the Town’s plan to develop the site at Broadway and New York Avenue in the urban renewal area in Huntington Station.  Moreover, Huntington’s only expert, planner David Portman, set forth entirely different problems than were contained in Butterfield’s letters.  Specifically, he noted sewage concerns, lack of conformity with the low density of the surrounding neighborhood, and inaccessibility of the site to public transportation.  Once during his testimony, he did mention “the relationship [of the site] to the power station.”  Never, however, did he raise any concern about a health hazard from the proximity to the substation.  Indeed, appellees do not broach this issue in their brief to this court.  Accordingly, we find the reasons asserted are entirely insubstantial.

The sewage problem was first raised at trial…. Appellees now advance it as an additional concern.  The district court, however, chose not to consider it.  We agree.  Post hoc rationalizations by administrative agencies should be afforded “little deference” by the courts, and therefore cannot be a bona fide reason for the Town’s action.  Moreover, the sewage concern could hardly have been significant if municipal officials only thought of it after the litigation began.  If it did not impress itself on the Town Board at the time of rejection, it was obviously not a legitimate problem.  In sum, the only factor in the Town’s favor was that it was acting within the scope of its zoning authority, and thus we conclude that the Town’s justifications were weak and inadequate.

In balancing the showing of discriminatory effect against the import of the Town’s justifications, we note our agreement with the Seventh Circuit that the balance should be more readily struck in favor of the plaintiff when it is seeking only to enjoin a municipal defendant from interfering with its own plans rather than attempting to compel the defendant itself to build housing. As the Arlington Heights II court explained, “courts are far more willing to prohibit even nonintentional action by the state which interferes with an individual’s plan to use his own land to provide integrated housing.” Bearing in mind that the plaintiffs in this case seek only the freedom to build their own project, we conclude that the strong showing of discriminatory effect resulting from the Town’s adherence to its R‑3M zoning category and its refusal to rezone the Matinecock Court site far outweigh the Town’s weak justifications.  Accordingly, to recapitulate, we find that the Town violated Title VIII by refusing to amend the zoning ordinance to permit private developers to build multi‑family dwellings outside the urban renewal area.  We also find that the Town violated Title VIII by refusing to rezone the Matinecock Court site.  We thus reverse the district court and direct entry of judgment in appellants’ favor.12
Appellees argue that we should deny site‑specific relief because there are 64 “community development” sites available for low‑cost multi‑family housing in Huntington.  They claim that a 1978 letter from Town Attorney Ronald Glickman to Michael Miness, Director of the Community Development Agency, established that any land within the community development areas can be rezoned as R‑3M property.  The record, however, makes clear that Glickman’s interpretation of the zoning code was neither codified nor represents current Town policy.  As late as 1983, Town Supervisor Butterfield stated that the ordinance restricted private developers to the urban renewal zone.  The Town has maintained in its papers submitted to the district court and to the United States Supreme Court in its 1982 petition for certiorari in Huntington I that the R‑3M district “.... provided for multiple dwellings in urban areas, or;  if owned by the Housing Authority;  within or without such an area ...”  Moreover, not only are 63 of the “community development” parcels not presently zoned for multi‑family housing, but most of the sites are not in fact vacant but are “under‑ developed.”  Therefore, there is only one site, not 64 sites, zoned and available for private low‑cost multi‑family housing.  However, even as to the one site‑‑the MIA site in Huntington Station‑‑by the time of trial, HUD had determined it was in an area with a high concentration of minorities and therefore an inappropriate location for a federally subsidized housing development.

Ordinarily, HHI would not be automatically entitled to construct its project at its preferred site.  The Town might well have legitimate reasons for preferring some alternative site to the one preferred by HHI.  On the other hand, the Town would not be permitted to select a site that suits the Town’s preference if that site imposed undue hardships on the applicant, such as distance from public transportation or other services.  Thus, we would ordinarily remand this case to the district court to afford the appellees an opportunity to identify an alternative site, outside the urban renewal area, that would be appropriate for HHI’s project and eligible for the same financial arrangements and assistance available at the Matinecock Court site.  If the Town identified such a site, it would then have the burden of persuading the district court that there were substantial reasons for using its preferred site and that those reasons did not impose undue hardships on the appellants.  If the district court was not persuaded on balance of the benefits of an alternative site, it would then enter an appropriate judgment to enable HHI to proceed with its project at the Matinecock Court site.

This case, however, is not ordinary.  First, we recognize the protracted nature of this litigation, which has spanned over seven years.  Further delay might well prove fatal to this private developer’s plans.  Second, other than its decision in December 1987 to build 50 units of low‑income housing in the Melville section, the Town has demonstrated little good faith in assisting the development of low‑income housing.  After the Town began receiving federal community development funds, HUD found it necessary to pressure the Town continually to include commitments for construction of subsidized family housing in the Town’s HAPs.  Because of the Town’s lack of progress in constructing such housing, HUD imposed special conditions on the Town’s community development grants for the 1978 fiscal allocation.  Thereafter, HUD continued to express its dissatisfaction with the Town’s performance.  This history, while it does not rise to a showing of discriminatory intent, clearly demonstrates a pattern of stalling efforts to build low‑income housing.

Third, the other 63 parcels outside the urban renewal area are not presently zoned for multi‑family housing and, indeed, the zoning ordinance presently forbids rezoning of these properties.  Thus, this situation differs from Arlington Heights II, where 60 tracts currently zoned for multi‑family housing were available and, accordingly, the Seventh Circuit remanded the case to the district court to determine if one of those sites were suitable. Arlington Heights II, 558 F.2d at 1295.  Appellees cannot argue, as they do now, that the zoning ordinance does not now limit private builders to the urban renewal area when the Town Board in its January 6, 1981, resolution refused to amend the ordinance to delete the restriction of such housing to the urban renewal area, and appellees throughout this litigation have defended that decision.  We therefore refuse to remand this case to the district court to determine the suitability of the 63 sites outside the urban renewal area. Rather, we find that site‑specific relief is appropriate in this case.

Accordingly, we direct the district court to include in its judgment provision ordering the Town to rezone the 14.8 acre Matinecock Court site located at the corner of Elwood and Pulaski Roads in Huntington Township to R‑ 3M status.  The judgment should also order the Town to strike from its R‑3M zoning ordinance that portion which limits private multi‑family housing projects to the urban renewal area.

\
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TOWN OF HUNTINGTON v. HUNTINGTON BRANCH, NAACP 

488 U.S. 15 (1988)

PER CURIAM:  ... The town of Huntington, N.Y., has about 200,000 residents, 95% of whom are white and less than 4% black.  Almost three-fourths of the black population is clustered in six census tracts in the town’s Huntington Station and South Greenlawn areas.  Of the town’s remaining 42 census tracts, 30 are at least 99% white.

As part of Huntington’s urban renewal effort in the 1960’s, the town created a zoning classification (R-3M ...) permitting construction of multifamily housing projects, but by §198-20 of the Town Code, restricted private construction of such housing to the town’s “urban renewal area”—the section of the town in and around Huntington Station, where 52% of the residents are minorities.  Although §198-20 permits the Huntington Housing Authority (HHA) to build multifamily housing townwide, the only existing HHA project is within the urban renewal area.

Housing Help, Inc. (HHI), a private developer interested in fostering residential integration, acquired an option to purchase a site in Greenlawn/East Northport, a 98% white section of town zoned for single-family residences.  On February 26, 1980, HHI requested the town board to commit to amend §198-20 of the Town Code to permit multifamily rental construction by a private developer.  On January 6, 1981, the board formally rejected this request.  On February 23, 1981, HHI, the Huntington Branch of the National Association for the Advancement of Colored People (NAACP), and two black, low-income residents of Huntington (appellees) filed a complaint against the town and members of the town board (appellants) ... alleging, inter alia, that they had violated [the FHA] by (1) refusing to amend the zoning code to allow for private construction of multifamily housing outside the urban renewal zone and (2) refusing to rezone the proposed site to R-3M. Appellees asserted that both of these claims should be adjudicated under a disparate-impact standard.  Appellants agreed that the facial challenge to the ordinance should be evaluated on that basis, but maintained that the decision not to rezone the proposed project site should be analyzed under a discriminatory-intent standard.

... The Court of Appeals held that, in order to establish a prima facie case, a Title VIII plaintiff need only demonstrate that the action or rule challenged has a discriminatory impact.  As to the failure to amend the zoning ordinance (which is all that concerns us here), the court found discriminatory impact because a disproportionately high percentage of households that use and that would be eligible for subsidized rental units are minorities, and because the ordinance restricts private construction of low-income housing to the largely minority urban renewal area, which “significantly perpetuated segregation in the Town.”  The court declared that in order to rebut this prima facie case, appellants had to put forth “bona fide and legitimate” reasons for their action and had to demonstrate that no “less discriminatory alternative can serve those ends.” The court found appellants’ rationale for refusal to amend the ordinance—that the restriction of multifamily projects to the urban renewal area would encourage developers to invest in a deteriorated and needy section of town—clearly inadequate.  In the court’s view, that restriction was more likely to cause developers to invest in towns other than Huntington than to invest in Huntington’s depressed urban renewal area, and tax incentives would have been a more efficacious and less discriminatory means to the desired end.  After concluding that appellants had violated Title VIII, the Court of Appeals directed Huntington to strike from §198-20 the restriction of private multifamily housing projects to the urban renewal area and ordered the town to rezone the project site to R-3M.

Huntington seeks review pursuant to 28 U.S.C. §1254(2) on the basis that, in striking the zoning limitation from the Town Code, the Court of Appeals invalidated “a State statute ... as repugnant to” Title VIII, a “la[w] of the United States.”  Viewing the case as involving two separate claims, … we note jurisdiction, but limit our review to that portion of the case implicating our mandatory jurisdiction.  Thus, we expressly decline to review the judgment of the Court of Appeals insofar as it relates to the refusal to rezone the project site.

Since appellants conceded the applicability of the disparate-impact test for evaluating the zoning ordinance under Title VIII, we do not reach the question whether that test is the appropriate one.  Without endorsing the precise analysis of the Court of Appeals, we are satisfied on this record that disparate impact was shown, and that the sole justification proffered to rebut the prima facie case was inadequate. ... Accordingly, the judgment of the Court of Appeals is Affirmed.
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DISCUSSION QUESTIONS
3.26:  What are the Second Circuit’s reasons in Huntington Branch I for adopting Disparate Impact analysis in Title VIII cases?  Do you find them persuasive?  
3.27
Huntington Branch I  lays out several different approaches to doing disparate impact analysis of actions of government defendants.  What are the differences between the Arlington Heights II approach, the Black Jack approach, and the approach adopted by the Second Circuit?  Which is preferable?
3.28: What two kinds of disparate effects does the Huntington Branch I court identify?   What evidence of each did the court find here?  What other evidence did the court find relevant to support the plaintiffs’ claims?
3.29: 
What is the difference between “site-specific” and “plan-specific” justifications?  How does that difference matter?   In Huntington Branch I, what type of justifications did the town offer and why did the court reject them?
3.30: 
What is the precedential value of the opinion in Huntington Branch II ?
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STATISTICS AND DISPARATE IMPACT



Every test for disparate impact requires the plaintiff to show (in some form) that the challenged act or policy disproportionately burdens a group of people defined by one of the forbidden characteristics.  Usually, plaintiffs meet this burden by introducing statistical evidence.  Analysis of these statistics is beyond the scope of the course.  I will try to give you disparate impact issues on exams where the disproportion is quite clear.  However, those of you who intend to practice in this area should have some exposure to some of the issues raised by the use of statistics.  This discussion will briefly address two related questions:  (1) How large a statistical disparity must there be to make out a prima facie case?  (2) In what form should statistics be presented?

(1) Extent of disparity.  Castenada v. Partida, 430 U.S. 482 (1977), and Hazelwood School District v. United States, 433 U.S. 299 (1977) are the two leading Supreme Court cases on statistical disparity.  Here are the statistics that the Supreme Court found sufficient to show disparate impact in those cases:

% of community

% of those chosen
   prima facie 



in protected group
by policy in the group
   disparate impact?
Casteneda 

79


39


yes

60


37


yes

19.7


5


yes

27.1


9.1


yes

Hazelwood   

15.4


3.7


probably




  5.4


3.7


probably not

To clarify, in the first county at issue in Casteneda, 79% of the relevant community was Mexican-American, but the county’s selection policy resulted in a grand jury pool where only 39% of those chosen were Mexican-American.  In Hazelwood, although 15.4% of the available teachers in one pool, were African-American, the School District’s procedures selected a group of teachers for a particular set of jobs only 3.7% of  whom were African-American.  Note that in the pool where the disparity was much smaller (5.4% v. 3.7%), the Court indicated that the requisite showing probably had not been made.

(2) Form of presentation. In Betsey v. Turtle Creek Associates, 736 F.2d 983 (4th Cir. 1984) (an FHA disparate impact case involving a private defendant), the court said that the statistics presented by the plaintiffs (see belw) “easily meet the standards” set by the Supreme Court in Castaneda and Hazelwood.  However, it is difficult to assess that claim, because the statistics are presented in a different form.  
Hazelwood and Casteneda both compare the proportion of the relevant background population who are in the protected class with the proportion of those selected by the challenged policy who are in the protected class.  In other words, if 50% of those eligible for jury duty are African-Americans, all else being equal, we would expect about 50% of those chosen for jury duty to be African-Americans. Where there are big disparities between these numbers, we might want decision-makers to defend their selection criteria.  

The Betsey plaintiffs, by contrast, compared the proportion of the people in the protected class selected by the policy with the proportion of the people not in the protected class selected by the policy. Again, this is a logical comparison.  If the policy harms 54% of the non-white tenancies and only 14% of white tenancies, we again might want the decision-makers to defend their selection criteria.  However, because these statistics are in a form that is different that that employed in Hazelwood and Casteneda, it is hard to compare the cases.  

The Betsey statistics, when put in the form used in the Supreme Court cases, show that about 33% of the tenancies in the building were non-white, but 68% of the tenancies who were to be evicted were non-white.  This looks to be easily as significant a disparity as those approved in Casteneda.  Why then didn’t the lawyers present the data in the approved form?  Probably because they thought the fact-finder would believe that their statistical presentation (54% v. 14%) constituted a more significant disparity than the one they would present using the approved approach  (68% v. 33%).   

The moral of the story is that there are multiple ways to present the same statistics.  Lawyers will tend to choose the approach that appears to place their client in the best light.  Thus, you must be very careful when you assess statistics in these cases and expert assistance is usually required.
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REVIEW PROBLEM 3A (Part II)
As noted above, based on the facts on pages 224-26, Scott brought an action against Abrams County in the U.S. District Court for the District of Connecticut, alleging that, by rejecting his proposed housing development, the county had violated §3604(a).  Besides the two disparate treatment theories, his complaint also included a third theory:

 (III) Disparate Impact/Familial Status;

Connecticut is in the Second Circuit so the Court of Appeals decision in Huntington Branch I is binding precedent.   Discuss the application of this theory to the facts, noting the strengths and weaknesses of each party’s position.  Assume for the purpose of class discussion that Inclusive Communities has not modified the approach adopted by  Huntington Branch I.
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Texas Dept. of Housing & Community Affairs v. The Inclusive Communities Project, 

576 U.S. 517 (2015)

Justice Kennedy delivered the opinion of the Court.  The underlying dispute in this case concerns where housing for low-income persons should be constructed in Dallas, Texas—that is, whether the housing should be built in the inner city or in the suburbs. This dispute comes to the Court on a disparate-impact theory of liability. In contrast to a disparate-treatment case, where a “plaintiff must establish that the defendant had a discriminatory intent or motive,” a plaintiff bringing a disparate-impact claim challenges practices that have a “disproportionately adverse effect on minorities” and are otherwise unjustified by a legitimate rationale. Ricci v. DeStefano, 557 U. S. 557, 577 (2009). The question presented for the Court’s determination is whether disparate-impact claims are cognizable under the Fair Housing Act….
I.  A.  …  The Federal Government provides low-income housing tax credits that are distributed to developers through designated state agencies. … In the State of Texas these federal credits are distributed by the Texas Department of Housing and Community Affairs (Department). … The Inclusive Communities Project, Inc. (ICP), is a Texas-based nonprofit corporation that assists low-income families in obtaining affordable housing. In 2008, the ICP brought this suit against the Department and its officers [including] a disparate-impact claim under §§3604(a) and 3605(a) of the FHA. The ICP alleged the Department has caused continued segregated housing patterns by its disproportionate allocation of the tax credits, granting too many credits for housing in predominantly black inner-city areas and too few in predominantly white suburban neighborhoods. The ICP contended that the Department must modify its selection criteria in order to encourage the construction of low-income housing in suburban communities.


The District Court concluded that the ICP had established a prima facie case of disparate impact. It relied on two pieces of statistical evidence. First, it found “from 1999–2008, [the Department] approved tax credits for 49.7% of proposed non-elderly units in 0% to 9.9% Caucasian areas, but only approved 37.4% of proposed non-elderly units in 90% to 100% Caucasian areas.” Second, it found “92.29% of [low-income housing tax credit] units in the city of Dallas were located in census tracts with less than 50% Caucasian residents.”


The District Court then placed the burden on the Department to rebut the ICP’s prima facie showing of disparate impact. After assuming the Department’s proffered interests were legitimate, the District Court held that a defendant—here the Department—must prove “that there are no other less discriminatory alternatives to advancing their proffered interests.” Because, in its view, the Department “failed to meet [its] burden of proving that there are no less discriminatory alternatives,” the District Court ruled for the ICP. …

The Court of Appeals for the Fifth Circuit held, consistent with its precedent, that disparate-impact claims are cognizable under the FHA. On the merits, however, the Court of Appeals reversed and remanded. … [T]he Court of Appeals held that it was improper for the District Court to have placed the burden on the Department to prove there were no less discriminatory alternatives for allocating low-income housing tax credits.  In a concurring opinion, Judge Jones stated that on remand the District Court should reexamine whether the ICP had made out a prima facie case of disparate impact. She suggested the District Court incorrectly relied on bare statistical evidence without engaging in any analysis about causation. 


The Department filed a petition for a writ of certiorari on the question whether disparate-impact claims are cognizable under the FHA. … It is now appropriate to provide a brief history of the FHA’s enactment and its later amendment.


B.  De jure residential segregation by race was declared unconstitutional almost a century ago, Buchanan v. Warley, 245 U. S. 60 (1917), but its vestiges remain today, intertwined with the country’s economic and social life. Some segregated housing patterns can be traced to conditions that arose in the mid-20th century. Rapid urbanization, concomitant with the rise of suburban developments accessible by car, led many white families to leave the inner cities. This often left minority families concentrated in the center of the Nation’s cities. During this time, various practices were followed, sometimes with governmental support, to encourage and maintain the separation of the races: Racially restrictive covenants prevented the conveyance of property to minorities, see Shelley v. Kraemer, 334 U. S. 1 (1948) ; steering by real-estate agents led potential buyers to consider homes in racially homogenous areas; and discriminatory lending practices, often referred to as redlining, precluded minority families from purchasing homes in affluent areas. …  By the 1960’s, these policies, practices, and prejudices had created many predominantly black inner cities surrounded by mostly white suburbs. …

The mid-1960’s was a period of considerable social unrest; and, in response, President Lyndon Johnson established the National Advisory Commission on Civil Disorders, commonly known as the Kerner Commission. After extensive factfinding the Commission identified residential segregation and unequal housing and economic conditions in the inner cities as significant, underlying causes of the social unrest. The Commission found that “[n]early two-thirds of all nonwhite families living in the central cities today live in neighborhoods marked by substandard housing and general urban blight.”  The Commission further found that both open and covert racial discrimination prevented black families from obtaining better housing and moving to integrated communities.  The Commission concluded that “[o]ur Nation is moving toward two societies, one black, one white—separate and unequal.”  To reverse “[t]his deepening racial division,” it recommended enactment of “a comprehensive and enforceable open-occupancy law making it an offense to discriminate in the sale or rental of any housing . . . on the basis of race, creed, color, or national origin.”


In April 1968, Dr. Martin Luther King, Jr., was assassinated in Memphis, Tennessee, and the Nation faced a new urgency to resolve the social unrest in the inner cities. Congress responded by adopting the Kerner Commission’s recommendation and passing the Fair Housing Act. The statute addressed the denial of housing opportunities on the basis of “race, color, religion, or national origin.” [42 U.S.C. §3604] Then, in 1988, Congress amended the FHA. Among other provisions, it created certain exemptions from liability and added “familial status” as a protected characteristic. 

II.  The issue here is whether, under a proper interpretation of the FHA, housing decisions with a disparate impact are prohibited. Before turning to the FHA, however, it is necessary to consider two other antidiscrimination statutes that preceded it.


The first relevant statute is §703(a) of Title VII of the Civil Rights Act of 1964, The Court addressed the concept of disparate impact under this statute in Griggs v. Duke Power Co., 401 U.S. 424 (1971) . There, the employer had a policy requiring its manual laborers to possess a high school diploma and to obtain satisfactory scores on two intelligence tests. The Court of Appeals held the employer had not adopted these job requirements for a racially discriminatory purpose, and the plaintiffs did not challenge that holding in this Court. Instead, the plaintiffs argued §703(a)(2) covers the discriminatory effect of a practice as well as the motivation behind the practice. Section 703(a), as amended, provides as follows:

It shall be an unlawful employer practice for an employer … (2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s race, color, religion, sex, or national origin.


In interpreting §703(a)(2), the Court reasoned that disparate-impact liability furthered the purpose and design of the statute. The Court explained that, in §703(a)(2), Congress “proscribe[d] not only overt discrimination but also practices that are fair in form, but discriminatory in operation.”  For that reason, as the Court noted, “Congress directed the thrust of [§703(a)(2)] to the consequences of employment practices, not simply the motivation.” . In light of the statute’s goal of achieving “equality of employment opportunities and removing barriers that have operated in the past” to favor some races over others, the Court held §703(a)(2) of Title VII must be interpreted to allow disparate-impact claims. 


The Court put important limits on its holding: namely, not all employment practices causing a disparate impact impose liability under §703(a)(2). In this respect, the Court held that “business necessity” constitutes a defense to disparate-impact claims.  This rule provides, for example, that in a disparate-impact case, §703(a)(2) does not prohibit hiring criteria with a “manifest relationship” to job performance. …  On the facts before it, the Court in Griggs found a violation of Title VII because the employer could not establish that high school diplomas and general intelligence tests were related to the job performance of its manual laborers. 


The second relevant statute that bears on the proper interpretation of the FHA is the Age Discrimination in Employment Act of 1967 (ADEA). Section 4(a) of the ADEA provides:

It shall be unlawful for an employer… “(2) to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s age. …

The Court first addressed whether this provision allows disparate-impact claims in Smith v. City of Jackson, 544 U. S. 228 (2005). There, a group of older employees challenged their employer’s decision to give proportionately greater raises to employees with less than five years of experience.


Explaining that Griggs “represented the better reading of [Title VII’s] statutory text,” a plurality of the Court concluded that the same reasoning pertained to §4(a)(2) of the ADEA. The Smith plurality emphasized that both §703(a)(2) of Title VII and §4(a)(2) of the ADEA contain language “prohibit[ing] such actions that ‘deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s’ race or age.” As the plurality observed, the text of these provisions “focuses on the effects of the action on the employee rather than the motivation for the action of the employer” and therefore compels recognition of disparate-impact liability. …


Together, Griggs holds and the plurality in Smith instructs that antidiscrimination laws must be construed to encompass disparate-impact claims when their text refers to the consequences of actions and not just to the mindset of actors, and where that interpretation is consistent with statutory purpose. These cases also teach that disparate-impact liability must be limited so employers and other regulated entities are able to make the practical business choices and profit-related decisions that sustain a vibrant and dynamic free-enterprise system. And before rejecting a business justification—or, in the case of a governmental entity, an analogous public interest—a court must determine that a plaintiff has shown that there is “an available alternative . . . practice that has less disparate impact and serves the [entity’s] legitimate needs.” Ricci, supra, at 578. …

Turning to the FHA, the ICP relies on two provisions. Section 3604(a) provides that it shall be unlawful:

To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin.

Here, the phrase “otherwise make unavailable” is of central importance to the analysis that follows.  Section 3605(a), in turn, provides:

It shall be unlawful for any person or other entity whose business includes engaging in real estate-related transactions to discriminate against any person in making available such a transaction, or in the terms or conditions of such a transaction, because of race, color, religion, sex, handicap, familial status, or national origin.”


Applied here, the logic of Griggs and Smith provides strong support for the conclusion that the FHA encompasses disparate-impact claims. … A comparison to the antidiscrimination statutes examined in Griggs and Smith is useful. Title VII’s and the ADEA’s “otherwise adversely affect” language is equivalent in function and purpose to the FHA’s “otherwise make unavailable” language. In these three statutes the operative text looks to results. The relevant statutory phrases, moreover, play an identical role in the structure common to all three statutes: Located at the end of lengthy sentences that begin with prohibitions on disparate treatment, they serve as catchall phrases looking to consequences, not intent. And all three statutes use the word “otherwise” to introduce the results-oriented phrase. “Otherwise” means “in a different way or manner,” thus signaling a shift in emphasis from an actor’s intent to the consequences of his actions. Webster’s Third New International Dictionary 1598 (1971). This similarity in text and structure is all the more compelling given that Congress passed the FHA in 1968—only four years after passing Title VII and only four months after enacting the ADEA. …

Emphasizing that the FHA uses the phrase “because of race,” the Department argues this language forecloses disparate-impact liability since “[a]n action is not taken ‘because of race’ unless race is a reason for the action.” Griggs and Smith, however, dispose of this argument. Both Title VII and the ADEA contain identical “because of” language … and the Court nonetheless held those statutes impose disparate-impact liability.


In addition, it is of crucial importance that the existence of disparate-impact liability is supported by amendments to the FHA that Congress enacted in 1988. By that time, all nine Courts of Appeals to have addressed the question had concluded the Fair Housing Act encompassed disparate-impact claims. See, e.g.,  Huntington Branch, NAACP v.Huntington, 844 F. 2d 926, 935–936 (CA2 1988); Resident Advisory Bd. v. Rizzo, 564 F. 2d 126, 146 (CA3 1977);  Metropolitan Housing Development Corp. v. Arlington Heights, 558 F. 2d 1283, 1290 (CA7 1977).


When it amended the FHA, Congress was aware of this unanimous precedent. And with that understanding, it made a considered judgment to retain the relevant statutory text. See H. R. Rep. No. 100–711, p. 21, n. 52 (1988) (H. R. Rep.) (discussing suits premised on disparate-impact claims and related judicial precedent); 134 Cong. Rec. 23711 (1988) (statement of Sen. Kennedy) (noting unanimity of Federal Courts of Appeals concerning disparate impact) …. Indeed, Congress rejected a proposed amendment that would have eliminated disparate-impact liability for certain zoning decisions. 


Against this background understanding in the legal and regulatory system, Congress’ decision in 1988 to amend the FHA while still adhering to the operative language in §§3604(a) and 3605(a) is convincing support for the conclusion that Congress accepted and ratified the unanimous holdings of the Courts of Appeals finding disparate-impact liability. “If a word or phrase has been . . . given a uniform interpretation by inferior courts ..., a later version of that act perpetuating the wording is presumed to carry forward that interpretation.” A. Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts 322 (2012); see also Forest Grove School Dist. v. T. A., 557 U. S. 230, 244, n. 11 (2009) (“When Congress amended [the Act] without altering the text of [the relevant provision], it implicitly adopted [this Court’s] construction of the statute”); Manhattan Properties, Inc. v. Irving Trust Co., 291 U. S. 320, 336 (1934) (explaining, where the Courts of Appeals had reached a consensus interpretation of the Bankruptcy Act and Congress had amended the Act without changing the relevant provision, “[t]his is persua-sive that the construction adopted by the [lower federal] courts has been acceptable to the legislative arm of the government”).


Further and convincing confirmation of Congress’ understanding that disparate-impact liability exists under the FHA is revealed by the substance of the 1988 amendments. The amendments included three exemptions from liability that assume the existence of disparate-impact claims. The most logical conclusion is that the three amendments were deemed necessary because Congress presupposed disparate impact under the FHA as it had been enacted in 1968.


The relevant 1988 amendments were as follows. First, Congress added a clarifying provision: “Nothing in [the FHA] prohibits a person engaged in the business of furnishing appraisals of real property to take into consideration factors other than race, color, religion, national origin, sex, handicap, or familial status.” 42 U. S. C. §3605(c). Second, Congress provided: “Nothing in [the FHA] prohibits conduct against a person because such person has been convicted by any court of competent jurisdiction of the illegal manufacture or distribution of a controlled substance.” §3607(b)(4). And finally, Congress specified: “Nothing in [the FHA] limits the applicability of any reasonable . . . restrictions regarding the maximum number of occupants permitted to occupy a dwelling.” §3607(b)(1).


The exemptions embodied in these amendments would be superfluous if Congress had assumed that disparate-impact liability did not exist under the FHA. … Indeed, none of these amendments would make sense if the FHA encompassed only disparate-treatment claims. If that were the sole ground for liability, the amendments merely restate black-letter law. If an actor makes a decision based on reasons other than a protected category, there is no disparate-treatment liability. But the amendments do constrain disparate-impact liability. For instance, certain criminal convictions are correlated with sex and race. …. By adding an exemption from liability for exclusionary practices aimed at individuals with drug convictions, Congress ensured disparate-impact liability would not lie if a landlord excluded tenants with such convictions. The same is true of the provision allowing for reasonable restrictions on occupancy. And the exemption from liability for real-estate appraisers is in the same section as §3605(a)’s prohibition of discriminatory practices in real-estate transactions, thus indicating Congress’ recognition that disparate-impact liability arose under §3605(a). In short, the 1988 amendments signal that Congress ratified disparate-impact liability.
 …

Recognition of disparate-impact claims is consistent with the FHA’s central purpose. See Smith, supra, at 235 (plurality opinion); Griggs, 401 U. S., at 432. The FHA, like Title VII and the ADEA, was enacted to eradicate discriminatory practices within a sector of our Nation’s economy. … These unlawful practices include zoning laws and other housing restrictions that function unfairly to exclude minorities from certain neighborhoods without any sufficient justification. Suits targeting such practices reside at the heartland of disparate-impact liability. See, e.g., Huntington, 488 U. S., at 16–18 (invalidating zoning law preventing construction of multifamily rental units);  Greater New Orleans Fair Housing Action Center v. St. Bernard Parish, 641 F. Supp. 2d 563, 569, 577–578 (ED La. 2009) (invalidating post-Hurricane Katrina ordinance restricting the rental of housing units to only “ ‘blood relative[s]’ ” in an area of the city that was 88.3% white and 7.6% blacks). The availability of disparate-impact liability, furthermore, has allowed private developers to vindicate the FHA’s objectives and to protect their property rights by stopping municipalities from enforcing arbitrary and, in practice, discriminatory ordinances barring the construction of certain types of housing units. See, e.g., Huntington, supra, at 18. Recognition of disparate-impact liability under the FHA also plays a role in uncovering discriminatory intent: It permits plaintiffs to counteract unconscious prejudices and disguised animus that escape easy classification as disparate treatment. In this way disparate-impact liability may prevent segregated housing patterns that might otherwise result from covert and illicit stereotyping.


But disparate-impact liability has always been properly limited in key respects that avoid the serious constitutional questions that might arise under the FHA, for instance, if such liability were imposed based solely on a showing of a statistical disparity. Disparate-impact liability mandates the “removal of artificial, arbitrary, and unnecessary barriers,” not the displacement of valid governmental policies. Griggs, supra, at 431. The FHA is not an instrument to force housing authorities to reorder their priorities. Rather, the FHA aims to ensure that those priorities can be achieved without arbitrarily creating discriminatory effects or perpetuating segregation.


Unlike the heartland of disparate-impact suits targeting artificial barriers to housing, the underlying dispute in this case involves a novel theory of liability. … This case, on remand, may be seen simply as an attempt to second-guess which of two reasonable approaches a housing authority should follow in the sound exercise of its discretion in allocating tax credits for low-income housing.


An important and appropriate means of ensuring that disparate-impact liability is properly limited is to give housing authorities and private developers leeway to state and explain the valid interest served by their policies. This step of the analysis is analogous to the business necessity standard under Title VII and provides a defense against disparate-impact liability. … Just as an employer may maintain a workplace requirement that causes a disparate impact if that requirement is a “reasonable measurement of job performance,” Griggs, supra, at 436, so too must housing authorities and private developers be allowed to maintain a policy if they can prove it is necessary to achieve a valid interest. To be sure, the Title VII framework may not transfer exactly to the fair-housing context, but the comparison suffices for present purposes.


It would be paradoxical to construe the FHA to impose onerous costs on actors who encourage revitalizing dilapidated housing in our Nation’s cities merely because some other priority might seem preferable. Entrepreneurs must be given latitude to consider market factors. Zoning officials, moreover, must often make decisions based on a mix of factors, both objective (such as cost and traffic patterns) and, at least to some extent, subjective (such as preserving historic architecture). These factors contribute to a community’s quality of life and are legitimate concerns for housing authorities. The FHA does not decree a particular vision of urban development; and it does not put housing authorities and private developers in a double bind of liability, subject to suit whether they choose to rejuvenate a city core or to promote new low-income housing in suburban communities. …

In a similar vein, a disparate-impact claim that relies on a statistical disparity must fail if the plaintiff cannot point to a defendant’s policy or policies causing that disparity. A robust causality requirement ensures that “[r]acial imbalance . . . does not, without more, establish a prima facie case of disparate impact” and thus protects defendants from being held liable for racial disparities they did not create. Wards Cove Packing Co. v. Atonio, 490 U. S. 642, 653 (1989) , superseded by statute on other grounds, 42 U. S. C. §2000e–2(k). Without adequate safeguards at the prima facie stage, disparate-impact liability might cause race to be used and considered in a pervasive way and “would almost inexorably lead” governmental or private entities to use “numerical quotas,” and serious constitutional questions then could arise. 490 U. S., at 653.

The litigation at issue here provides an example. From the standpoint of determining advantage or disadvantage to racial minorities, it seems difficult to say as a general matter that a decision to build low-income housing in a blighted inner-city neighborhood instead of a suburb is discriminatory, or vice versa. If those sorts of judgments are subject to challenge without adequate safeguards, then there is a danger that potential defendants may adopt racial quotas—a circumstance that itself raises serious constitutional concerns.


Courts must therefore examine with care whether a plaintiff has made out a prima facie case of disparate impact and prompt resolution of these cases is important. A plaintiff who fails to allege facts at the pleading stage or produce statistical evidence demonstrating a causal connection cannot make out a prima facie case of disparate impact. For instance, a plaintiff challenging the decision of a private developer to construct a new building in one location rather than another will not easily be able to show this is a policy causing a disparate impact because such a one-time decision may not be a policy at all. It may also be difficult to establish causation because of the multiple factors that go into investment decisions about where to construct or renovate housing units. And … if the ICP cannot show a causal connection between the Department’s policy and a disparate impact—for instance, because federal law substantially limits the Department’s discretion—that should result in dismissal of this case. …

The FHA imposes a command with respect to disparate-impact liability. Here, that command goes to a state entity. In other cases, the command will go to a private person or entity. Governmental or private policies are not contrary to the disparate-impact requirement unless they are “artificial, arbitrary, and unnecessary barriers.” Griggs, 401 U. S., at 431. Difficult questions might arise if disparate-impact liability under the FHA caused race to be used and considered in a pervasive and explicit manner to justify governmental or private actions that, in fact, tend to perpetuate race-based considerations rather than move beyond them. Courts should avoid interpreting disparate-impact liability to be so expansive as to inject racial considerations into every housing decision.


The limitations on disparate-impact liability discussed here are also necessary to protect potential defendants against abusive disparate-impact claims. If the specter of disparate-impact litigation causes private developers to no longer construct or renovate housing units for low-income individuals, then the FHA would have undermined its own purpose as well as the free-market system. And as to governmental entities, they must not be prevented from achieving legitimate objectives, such as ensuring compliance with health and safety codes. …

Were standards for proceeding with disparate-impact suits not to incorporate at least the safeguards discussed here, then disparate-impact liability might displace valid governmental and private priorities, rather than solely “remov[ing] . . . artificial, arbitrary, and unnecessary barriers.” Griggs, 401 U. S., at 431. And that, in turn, would set our Nation back in its quest to reduce the salience of race in our social and economic system. …

The Court holds that disparate-impact claims are cognizable under the Fair Housing Act upon considering its results-oriented language, the Court’s interpretation of similar language in Title VII and the ADEA, Congress’ ratification of disparate-impact claims in 1988 against the backdrop of the unanimous view of nine Courts of Appeals, and the statutory purpose.

III.  In light of the longstanding judicial interpretation of the FHA to encompass disparate-impact claims and congressional reaffirmation of that result, residents and policymakers have come to rely on the availability of disparate-impact claims. … Indeed, many of our Nation’s largest cities—entities that are potential defendants in disparate-impact suits—have submitted an amicus brief in this case supporting disparate-impact liability under the FHA. …

Much progress remains to be made in our Nation’s continuing struggle against racial isolation. In striving to achieve our “historic commitment to creating an integrated society,” Parents Involved in Community Schools v. Seattle School Dist. No. 1, 551 U. S. 701, 797 (2007) (Kennedy, J., concurring in part and concurring in judgment), we must remain wary of policies that reduce homeowners to nothing more than their race. But since the passage of the Fair Housing Act in 1968 and against the backdrop of disparate-impact liability in nearly every jurisdiction, many cities have become more diverse. The FHA must play an important part in avoiding the Kerner Commission’s grim prophecy that “[o]ur Nation is moving toward two societies, one black, one white—separate and un-equal.” The Court acknowledges the Fair Housing Act’s continuing role in moving the Nation toward a more integrated society.  The judgment of the Court of Appeals for the Fifth Circuit is affirmed, and the case is remanded for further proceedings consistent with this opinion. …
[Alito, J. dissented joined by Roberts, C.J., Scala, J. and Thomas, J.]
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DISCUSSION QUESTIONS
3.31:  What are the Supreme Court majority’s substantive reasons for adopting Disparate Impact analysis in FHA cases?  What are the similarities and differences between this analysis and that of the Second Circuit in Huntington Branch I?

3.32:  Make a list of the key statutory interpretation arguments used by the Supreme Court majority in Inclusive Communities.  How persuasive do you find each of these arguments?  Which of Prof. Blatt’s interpretive communities seems to best fit the analysis in the case?

3.33:  The majority discusses at some length the need for limits on the Disparate Impact cause of action under the FHA. Try to articulate specific legal tests that might provide the limits that the Court seems to want.  Do you think anything in this discussion should operate to change the approach adopted by the Second Circuit in Huntington Branch I?

2 They do not appeal the lower court’s dismissal, based on the statute of limitations, of their companion claim under 42 U.S.C. §3604.


3 Raymond had called to ask about a briefcase he had forgotten earlier, which the Sorensons left at a neighbor’s apartment because of their intention to leave for the evening.


4 Whom he had seen earlier.  In response to an anxious neighboring tenant’s inquiry, he had stated that he did not intend to rent an apartment to the two girls, although he insists he meant only that they had never inquired about renting.


5 Although Raymond admitted to federal investigators several days after the incident that he would prefer not to rent to blacks for fear that having black tenants would lower the value of his property, no black had ever applied, and he did not complain about fearing the effect of black visitors on his investment.  Raymond countered any suggestion of actual racial animus by pointing to his participation in several civic projects designed to improve race relations.


11 A real estate agent, concerned about having difficulty selling the remaining vacant lots in a subdivision if he sold two to blacks, offered to waive closing costs, a discount given all white purchasers, only if the black found buyers for the other lots.


14 Despite lame explanations by counsel for appellee that he intended only to impeach the witness.


3 Defendants rented to at least two tenants who had gone into personal bankruptcy and who had had accounts turned over to collection agencies, and rented to at least seven other tenants who had been sued for collection of debts.  One tenant had no credit references whatsoever and another had a history of late payments on his credit accounts.  The evidence at trial showing the poor credit histories of these tenants was undisputed.  Defendants did not deny that they or the resident managers were aware of these poor credit histories. Francis Walker testified at trial that credit reports were not required of all applicants.  She even admitted that she would not have been surprised to learn that 73 of the 209 tenants who had rented at the Traces had not had their credit histories evaluated by independent credit reports.


4 Defendants rented to numerous tenants whose employment was not verified and to others who were unemployed at the time they were accepted as tenants. Marable introduced evidence showing that 172 out of 213 white applicants did not have their incomes verified in their credit reports.  Mrs. Walker testified at trial that credit reports are not required of all prospective tenants, only a “majority.”


5 Defendants rented to at least one tenant who had been evicted from another apartment for non�payment of rent.  Several applicants who had never previously rented were accepted as tenants.


7 Marable introduced evidence that defendants rented to 28 single white males and 25 single white females.


8 The engagement shortly thereafter broke off and Marable remains single.


9 Although Marable stated in his deposition that he placed a deposit to secure the apartment, he ad�mitted at trial that he did not place a deposit.


10 Marable testified that Mrs. Sims, at the conclusion of that telephone interview, told him that his credit was “A�OK” or “perfect” but Mrs. Sims testified that she made no such statement to Marable.


11 Mrs. Sims testified that she made an effort to contact the Feather Corporation but was unable to locate an address or telephone number.  Defendants’ own evidence showed that Feather was a duly in�corporated Alabama corporation.


12 Mrs. Sims confirmed in her testimony that Equifax considered Marable to be reliably employed.


13 Marable gave undisputed testimony that the jewelry store account had been timely paid.


14 An I�2 rating was the second highest credit rating on a scale of I�1 to I�9.  An I�2 rating indicated that Marable had paid an installment at least once in more than 30 days but not more than 60 days, or that he had not more than one installment payment past due.  The credit report, however, stated that Marable had no amounts past due on his bank loan account.  Defendants did not claim that Marable was behind on his car payments until the trial, when Mrs. Walker claimed that this was another reason she did not rent to Marable.


17 This alleged “smartness” occurred after Marable was informed that he was not an acceptable tenant and after he suggested that his race was the reason for his rejection.  The smartness was first mentioned as a reason for rejection at trial; it was not mentioned in defendants’ statement to HUD, their answer to the complaint, their depositions, or their answers to interrogatories.  Marable’s so�called smartness, as alleged by Mrs. Walker at trial, has been described in defendants’ appellate brief as Marable’s “very bel�ligerent,” “abusive,” and “obnoxious” phone conversation.


18 Even though many of the tenants whose credit histories were far worse than Marable’s had been allowed to rent apartments prior to the time Francis Walker became personally involved in management of the Traces Apartments, Mrs. Walker has had an ownership interest in the Traces complex since its inception.


19 Mrs. Walker testified that she gave potential tenants the benefit of the doubt in considering their applications.  Also defendants’ appellate brief states that they were “selective and discreet” in making exceptions to their policy of not renting to singles.


20 One of the witnesses, Jean Sharp, a former resident manager at the Traces Apartments, testified that she was instructed by Mrs. Walker to refer all applications from black applicants to her if Ms. Sharp could not “handle it.” Ms. Sharp also testified that Mrs. Walker told her that Mr. Walker “would just die” if she rented to a black applicant at the Traces Apartments.


6 Testimony at trial revealed that the population of southeastern Whitman has remained all white.


7 HUD later re-approved the project under Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d, which incorporated a “balancing” concept to HUD’s site-approval procedures. “Balancing” permitted the approval of a project that would not advance racial integration if that project was paired with another that would produce a measure of integration. Here, the Whitman project, which would foster integration, was to be paired with the “Morton Addition”, a project to be located in an all-black area. The approval of the Morton Addition was contingent upon the building of the Whitman project. Despite the failure to construct the Whitman project, the Morton Addition has nevertheless long since been completed and occupied.


10 As the district court determined, “City Managing Director Corleto stated that Multicon would not receive police assistance.” 


12 Mayor Rizzo testified at trial that “I had a strong feeling when I ran for election, it was crystal clear, that I would preserve the neighborhoods of the City at any expense.”


14 Testimony before the district court revealed the following:


After Mayor Rizzo’s election in November of 1971, he had several meetings with James Greenlee, who was at that time both general counsel for RDA and Chairman of PHA. In November of 1971, Mr. Greenlee, as general counsel for RDA, gave a legal opinion to RDA, which was subsequently forwarded to HUD on November 23, 1971, that all required procedures had been followed in the planning and development of the Whitman Park Townhouse Project, and that no further public hearings were necessary. After Mayor Rizzo was elected Mayor in November, 1971, but before he took office in January, 1972, Mr. Greenlee, as Chairman of PHA, met with Mayor Rizzo to discuss the housing program in the City of Philadelphia. Mr. Greenlee testified that the Mayor’s support was necessary to develop any type of housing program in order to assure passage of the necessary ordinances before City Council. After discussion of the proposed public housing plans, Mayor Rizzo expressed disfavor as to the sites proposed. Mayor Rizzo stated that he considered public housing to be the same as Black housing in that most tenants of public housing are Black. Mayor Rizzo therefore felt that there should not be any public housing placed in White neighborhoods because people in White neighborhoods did not want Black people moving in with them. Furthermore, Mayor Rizzo stated that he did not intend to allow PHA to ruin nice neighborhoods. 


22 Arlington Heights also suggests reference to a sixth evidentiary source, legislative or administrative history, but that factor is not applicable here.


23 The Court in Washington v. Davis did observe that


It is also not infrequently true that the discriminatory impact ... may for all practical purposes demonstrate unconstitutionality because in various circumstances the discrimination is very difficult to explain on nonracial grounds.


Mr. Justice Stevens, concurring in Washington v. Davis, suggested that under certain circumstances (e. g., where the “disproportionate impact” is “dramatic”), the inquiry into discriminatory purpose may well be subsumed by the inquiry into, and the  finding, of discriminatory effect. See, e. g., Castaneda v. Partida, 430 U.S. 482 (1977) (disparate impact in Texas’s “keyman” system of selecting grand jurors held sufficient proof of discriminatory intent). 


Nonetheless, for most cases the Court’s admonition in Washington v.  Davis must be heeded:


Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the Constitution.


Once such a “disproportionate impact” is shown, the normal course will be to search out other facts which, in conjunction with that impact, will demonstrate an “invidious discriminatory purpose” as well.


8 This rationale finds succor in United States v. Yonkers Bd. of Educ., 837 F.2d 1181, 1221-23 (2d Cir. 1987), cert. denied, 486 U.S. 1055 (1988), in which the court of appeals held the city liable for Fair Housing Act violations. Though the city's liability derived from the actions of a 12-member city council, the court focused almost exclusively on statements by the mayor (who had only one vote on the council) and race-based opposition expressed by a few other councilors. The court did not premise its decision on a requirement that a majority of the council had acted out of impermissible motives.


11 The record does show that one council member who voted against the ordinance, John Medeiros, called the plaintiff and asked why “they” were trying to get rid of her. But the plaintiff provided no insight into who “they” might be and no evidence that “they” comprised a majority, or even a significant bloc, of the City Council.


4 Although there is some dispute in the record concerning the precise relationship between Chauvin and Brougham, Chauvin worked for Brougham on a commission basis, and he specifically referred to her as his employee and rental agent.  As discussed elsewhere in the opinion, Brougham’s liability arises directly from establishing discriminatory policies and procedures.  In addition, discriminatory conduct on the part of Chauvin in her capacity as Brougham’s rental agent or employee is attributable to Brougham as owner and managing partner of Brougham Estates.  Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 552 (9th Cir.1980) (“The duty of the owner ... to obey the laws relating to racial discrimination is non�delegable.”)


5 Defendants introduced evidence indicating that in 1983 total black occupancy was 20% and in 1984 total black occupancy was 25%.


11 Although Sheila intended to move into the apartment alone at the outset, Joseph intended to move in after their marriage (and ... was a potential tenant on July 5).


12 [George Jilek’s deposition] says:


     Q: When did you first become aware that Mr. Cato was black?


     A: When I looked at him.


13 Because Jileks rejected Catos as tenants before receiving their application, Catos’ ability to rent the apartment was not completely clear at the time the claimed discrimination took place.  Sheila did offer to place a full security deposit on the apartment, and the very fact that Catos have been living in the apartment since September 1990 confirms their financial ability to rent it.  Understandably Jileks have not raised lack of ability as a defense, nor have they submitted evidence countering Catos’ assertion that they were able to rent the apartment.  That will therefore be considered an undisputed fact.


14 In the Title VII employment discrimination context, Terbovitz v. Fiscal Court of Adair County, 825 F.2d 111, 115 (6th Cir.1987) has held that the prima facie case analysis is not necessary when plaintiffs offer, and the finder of fact believes, direct evidence of discriminatory intent:  “Direct evidence and the McDonnell Douglas [prima facie case] formulation are simply different evidentiary paths by which to resolve the ultimate issue of defendant’s discriminatory intent.”  Direct evidence of discrimination, if credited by the fact finder, removes the case from McDonnell Douglas because the plaintiff no longer needs the inference of discrimination that arises from the prima facie case.  Upon crediting the plaintiff’s direct evidence, the district court finds facts requiring the conclusion that unlawful discrimination was at least a “motivating factor” for the employer’s actions....  The existence of unlawful discrimination is  patent, and if the employer does not propose an alternative explanation for its actions, Title VII liability will automatically follow.


16 Fear of “trouble in the neighborhood” or the reaction of other tenants does not, of course, excuse the racially motivated rejection of tenants. 


17  Kuhnen says that when he called George to set up the appointment to view the apartment, “George Jilek then inquired if [Kuhnen] was white stating ‘I hate asking that question, but there have been lots of blacks coming by to see the apartment.’” 


18  Kuhnen relates that conversation in these terms:


George Jilek told affiant that the other day a white woman came to apply for the apartment.  George Jilek said that he “could have killed her” because she was marrying a black man.  George Jilek then said that he objected to blacks living in his building because the neighbors would not like it.  He also said if one moves in they all start moving in and there aren’t any of “them” in the area.  He further stated that he told the white woman that the current tenant was not going to move.


19 Although Price Waterhouse deals with Title VII employment discrimination, our Court of Appeals has extended its approach to Title VIII in Bachman v. St. Monica’s Congregation, 902 F.2d 1259, 1263 (7th Cir.1990) – not a startling extension, given the general tendency of the courts to apply Title VII jurisprudence in Title VIII cases.  ...


Even as this opinion is being written, Congress has acted to change the impact of Price Waterhouse legislatively.  But because the legislation would amend only Title VII in that respect (and not Title VIII), and because Bachman cites to the Supreme Court’s analysis of the original statute in Price Waterhouse (a legal analysis that is presumably untouched by later legislative changes), this opinion indulges the pro-Jilek inference—this time legal, not factual--that the undiluted  Price Waterhouse standard continues to control in Title VIII “mixed-motive” cases.


20 Plaintiffs’ lawyer, and not Jileks’, asked that question (which may account for its leading nature).  It may be that counsel was not fully sensitized to the nuances of the required causal nexus under Price Waterhouse, which can render a “mixed motives” case a less likely candidate for summary judgment.


21 Although Beverly did not herself engage in overtly discriminatory conduct but merely deferred to George’s decisions, she is nonetheless liable.  Because they owned the 1461 Balmoral property as joint tenants, George acted as Beverly’s agent in renting the apartment. As Coates v. Bechtel, 811 F.2d 1045, 1051 (7th Cir.1987) has explained:


As a matter of well-settled agency law, a principal may be held liable for the discriminatory acts of his agent if such acts are within the scope of the agent’s apparent authority, even if the principal neither authorized nor ratified the acts.  In cases of racial discrimination in housing under both 42 U.S.C. §1982 and 42 U.S.C. §3604, the courts have imputed the wrongful acts of a real estate sales or rental agent to the property owner he is representing regardless of whether the owner specifically authorized the agent to engage in racial discrimination.  The principal owner’s liability is unaffected by the fact that the person committing the discriminatory acts in the course of disposing of the property is a relative or a neighbor rather than a professional real estate agent. Consequently both spouses are liable when one spouse engages in discriminatory conduct while renting jointly owned property.  
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2 The district court certified a class of “[a]ll black, Hispanic and lower income persons in need of lower cost housing opportunities in Huntington and surrounding areas and who would qualify for residency in the proposed Matinecock Court and other Section 8 projects in Huntington, and who seek to reside in and insure opportunity for racially and economically integrated housing in Huntington.” “Section 8” [is] a federal program that provides subsidies for newly�constructed and substantially�rehabilitated housing.


5 Although pre�approval was granted, the project was delayed by community opposition and by an attempt by Butterfield to reserve 30 units for the elderly and to set a limit on black participation of 10%.  In June 1981, Alan Weiner, HUD’s Area Manager, suspended pre�approval.


7 Because we hold that we will no longer require a showing of discriminatory intent in Title VIII disparate impact claims, we do not review Judge Glasser’s findings on intent to discriminate.


12 In its brief, the Town asks us to take judicial notice of a new proposal, approved by the Town Board in December, 1987, to build 50 units of subsidized housing in the Melville section.  Although this proposed action is indeed laudable, we do not consider it.  It is entirely speculative and smacks of a mid�litigation effort to demonstrate that the Town is acting in good faith.  Moreover, the Town’s action does not address the appellants’ chief concern:  that the zoning code perpetuates racial segregation in housing by restricting privately�built multi�family dwellings to the urban renewal area.
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