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B.  Structure & Significance of Anti-Discrimination Law
1.  Relevant Conduct/Decisions …
DISCUSSION QUESTIONS

1.01:  42 U.S.C. §1982 and 42 U.S.C. §3604, the two most important federal housing discrimination statutes, use different language to describe the conduct they prohibit.  Can you identify racially-based conduct that is prohibited by one statute but not by the other?

1.02:  What types of problems do you think the FHA is trying to address by banning thE following types of conduct:

(a)  Blockbusting (See §3604(e) & §100.85)
(b)  Interference, Coercion, Intimidation (See §3617)

2. …Because of …

KRAMARSKY v. STAHL MANAGEMENT

401 N.Y.S.2d 943 (N.Y. Sup. 1977)

EDWARD J. GREENFIELD, Justice. 
This is an application … for an order enjoining respondents from selling, renting, leasing, or otherwise disposing of Apartment 9J at 225 West 106th Street to anyone other than petitioner until final determination of a complaint against respondent Stahl Management now pending before the State Division of Human Rights.

 

The application is based upon a complaint of discrimination by one Judith Pierce, a black divorced woman, who contends that Stahl Management unlawfully discriminated against her by refusing to rent an apartment because of her race, sex and marital status.  In support of that contention, she points to the willingness of the respondent to rent an apartment to a later white applicant.

 

Respondent denies any illegal discrimination insisting that Ms. Pierce was not turned down because she was black, female or divorced, but for other reasons. In support of this contention, he demonstrates that 30% of his apartments have been rented to blacks, including the last two for which there were both black and white applicants and that 60% of the apartments have been rented to unmarried persons.  The reason for her rejection, the landlord contends, is that her application indicated that in the eyes of the landlord she would be an undesirable tenant.

 

The application form is a one page sheet in which Ms. Pierce indicated that she was employed as general counsel to the New York City Commission on Human Rights, that she had earned a salary of $28,000 plus a year and that she had previously been employed with the Legal Services Corporation.  Under the space for Repairs and Remarks she had written in “Painting New Rulings”.  Mr. Stahl, the individual who operated the respondent, candidly admits that that information on the application indicated that “she would be a source of trouble to me as a tenant.”  Rather than a lawyer attuned to her legal rights, he would have preferred, all other things being equal, a person who was likely to be less informed and more passive.



The Human Rights Law (Executive Law, Art.15) provides in §296, Subdivision 5:

(a) It shall be an unlawful discriminatory practice for the owner, lessee, sub‑lessee, assignee, or managing agent of, or other person having the right to sell, rent or lease a housing accommodation, constructed or to be constructed, or any agent or employee thereof:


(1) To refuse to sell, rent, lease or otherwise to deny to or withhold from any person or group of persons such a housing accommodation because of the race, creed, color, national origin, sex, or disability or marital status of such person or persons.


(2) To discriminate against any person because of his race, creed, color, national origin, sex, or disability or marital status in the terms, conditions or privileges of the sale, rental or lease of any such housing accommodation or in the furnishing of facilities or services in connection therewith.



Absent a supervening statutory proscription, a landlord is free to do what he wishes with his property, and to rent or not to rent to any given person at his whim.  The only restraints which the law has imposed upon free exercise of his discretion is that he may not use race, creed, color, national origin, sex or marital status as criteria.  So, regrettable though it may be, a landlord can employ other criteria to determine the acceptability of his tenants occupational, physical or otherwise.  He may decide not to rent to singers because they are too noisy, or not to rent to bald‑headed men because he has been told they give wild parties.  He can bar his premises to the lowest strata of society, should he choose, or to the highest, if that be his personal desire.




Thus, this court concludes that there is nothing illegal in a landlord discriminating against lawyers as a group, or trying to keep out of his building intelligent persons, aware of their rights, who may give him trouble in the future. … Although the courts, in the interest of justice, will endeavor to facilitate to the fullest the legislative intent and public policy underlying antidiscrimination legislation, the facts and circumstances of this case do not warrant injunctive relief.  The court is not persuaded that there is a reasonable likelihood that the charge of discrimination can be sustained. Accordingly, the application is denied and the temporary restraining order vacated.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

1.03:  What is the significance in Kramarsky of the phrase, “Painting New Rulings”? 

1.04:  Almost all fair housing statutes, including the federal Fair Housing Act, are structured like the New York City Human Rights Law at issue in Kramarsky: they provide a list of characteristics that housing providers may not employ in making their decisions.  There are two exceptions that I know of: 

(a) 42 U.S.C. §1982 gives all U.S. citizens “the same right” as “white citizens” to own or lease property.  Based on this statutory language, who can sue to enforce §1982?  People denied housing because they are Latinos?  Because they are Jewish?  Because they are white?  A white person who loses their apartment because they have non-white visitors?
(b) California’s Unruh Act addresses discrimination in contracting and public accommodations, so it applies to rental housing transactions, Like most anti-discrimination statutes, the Unruh Act contains a list of protected characteristics that appears to be exclusive. However, in Marina Point, Ltd. v. Wolfson, 640 P.2d 115 (Cal. 1982), the California Supreme Court held that the California legislature intended the list of protected categories in the Unruh Act to be Illustrative rather than exclusive and that the statute thus bars all “arbitrary discrimination.” What are the pros and cons of California’s approach as compared with the ordinary exclusive list?
3. …Protected Characteristics

DISCUSSION QUESTIONS

1.05.  What is discrimination on the basis of “familial status” under the FHA? 

1.06.  The FHA prohibits discrimination on the basis of “sex” and of “religion.” In what kinds of situations do you imagine housing discrimination on these bases might occurs? What effects might these forms of discrimination have on the individuals who are their targets?
1.07.  The sponsors of the FHA expressed concern not just with individual acts of discrimination but also with their aggregate effects, particularly widespread racial and ethnic segregation of residential neighborhoods.  What kinds of cumulative harm might disadvantaged racial/ethnic groups experience when segregation persists for multiple generations (as has largely been true in significant numbers of American cities?

Exercise:  Particular Concerns of Persons with Disabilities (PWDs)

This exercise and the accompanying readings should help you to better understand the context for the FHA provisions addressing “handicap.” Each chapter of Ordinary Moments consists of the story of one particular PWD compiled before Congress passed the Americans with Disabilities Act (ADA).  You each will be required to read a different set of three chapters from the book (the specific assignments will be posted on the course page), but feel free to read others if you are interested. During parts of the second and third classes, we will watch the video “Breaking Down Barriers,” which includes stories of PWDs who were law students and lawyers shortly after the passage of the ADA. 
Part I: You each should locate on the internet and e-mail to me a relatively short written piece (roughly 4-8 pages) containing the experiences of one or more PWD during the last five years or so.  The piece might be part or all of, e.g., a news story, an interview, a blog, or material from a disabled advocacy group.  The piece you choose should address, at least in part, either (a) difficulties with access to or use of housing; or (b) a PWD who is a lawyer or law student. You may wish to start by reading some of Ordinary Moments to get some ideas about what kinds of things you might look for. 
Part II: We will spend some time during two class sessions discussing concerns of PWDs.  To prepare, in addition  to watching the video in class, you should skim through the statutes and regulations indicated on the assignment sheet, read your assigned chapters in Ordinary Moments, and read the class submissions from Part I, which will be posted n the course page. The prepare to discuss the following topics:
(A) What were your most significant reactions to the assigned stories of PWDs? Were there things that surprised or angered you?  Try to identify specific events or statements described in the materials and how they affected you. Try to analyze why you had the responses you did.

(B) In what ways do you think the people whose stories you viewed and read are typical of persons with disabilities today?  In what ways might they be atypical?
(C) What kinds of problems relating to housing might persons with disabilities face?  Try to identify problems that might be associated with at least three different types of disabilities.  Try to work from the perspective of persons with disabilities as opposed to that of landlords or other housing providers (e.g., for this exercise, I am not interested in a landlord’s potential liability related to having disabled tenants). .

4.  Defenses to FHA Claims 
DISCUSSION QUESTIONS
1.08.  What are the purposes of the exemptions for single family homes (§3603(b)(1)) and for owner-occupied dwellings housing no more than four families(§3603(b)(2))?  Are they the same?  Do the purposes justify either exemption (or both)?  
1.09.   Can a real estate agent’s sale of her own property ever be exempt?  What arguments do you see from the language of the exemption and the policies behind it? 
C.  [Regulation of] Discrimination in Housing (1865-Present) 

Buchanan v. Warley 

245 U.S. 60 (1917)

JUSTICE DAY delivered the opinion of the court.  Buchanan … brought an action in the … Circuit Court of Kentucky for the specific performance of a contract for the sale of certain real estate situated in the City of Louisville…. The offer in writing to purchase the property contained a proviso:

It is understood that I am purchasing the above property for the purpose of having erected thereon a house which I propose to make my residence, and it is a distinct part of this agreement that I shall not be required to accept a deed to the above property or to pay for said property unless I have the right under the laws of the State of Kentucky and the City of Louisville to occupy said property as a residence.

This offer was accepted by the plaintiff.

To the action for specific performance, the defendant, by way of answer, set up the condition above set forth, that he is a colored person, and that, on the block of which the lot in controversy is a part, there are ten residences, eight of which at the time of the making of the contract were occupied by white people, and only two (those nearest the lot in question) were occupied by colored people, and that, under and by virtue of [an] ordinance of the City of Louisville…, he would not be allowed to occupy the lot as a place of residence. In reply to this answer, the plaintiff set up, among other things, that the ordinance was in conflict with the Fourteenth Amendment to the Constitution of the United States….

The title of the ordinance is:

An ordinance to prevent conflict and ill feeling between the white and colored races in the City of Louisville, and to preserve the public peace and promote the general welfare by making reasonable provisions requiring, as far as practicable, the use of separate blocks for residences, places of abode and places of assembly by white and colored people respectively.

By the first section of the ordinance, it is made unlawful for any colored person to move into and occupy as a residence, place of abode, or to establish and maintain as a place of public assembly, any house upon any block upon which a greater number of houses are occupied as residences, places of abode, or places of public assembly by white people than are occupied as residences, places of abode, or places of public assembly by colored people.

Section 2 provides that it shall be unlawful for any white person to move into and occupy as a residence, place of abode, or to establish and maintain as a place of public assembly any house upon any block upon which a greater number of houses are occupied as residences, places of abode or places of public assembly by colored people than are occupied as residences, places of abode or places of public assembly by white people.

Section 4 provides that nothing in the ordinance shall affect the location of residences, places of abode or places of assembly made previous to its approval; that nothing contained therein shall be construed so as to prevent the occupancy of residences, places of abode or places of assembly by white or colored servants or employees of occupants of such residences, places of abode or places of public assembly on the block on which they are so employed, and that nothing therein contained shall be construed to prevent any person who, at the date of the passage of the ordinance, shall have acquired or possessed the right to occupy any building as a residence, place of abode or place of assembly from exercising such a right….

The objection is made that this writ of error should be dismissed because the alleged denial of constitutional rights involves only the rights of colored persons, and the plaintiff in error is a white person. This court has frequently held that, while an unconstitutional act is no law, attacks upon the validity of laws can only be entertained when made by those whose rights are directly affected by the law or ordinance in question. Only such persons, it has been settled, can be heard to attack the constitutionality of the law or ordinance. But this case does not run counter to that principle.

The property here involved was sold by the plaintiff in error, a white man, on the terms stated, to a colored man; the action for specific performance was entertained in the court below, and, in both courts, the plaintiff's right to have the contract enforced was denied solely because of the effect of the ordinance making it illegal for a colored person to occupy the lot sold. But for the ordinance, the state courts would have enforced the contract, and the defendant would have been compelled to pay the purchase price and take a conveyance of the premises. The right of the plaintiff in error to sell his property was directly involved and necessarily impaired, because it was held, in effect, that he could not sell the lot to a person of color who was willing and ready to acquire the property and had obligated himself to take it. This case does not come within the class wherein this court has held that, where one seeks to avoid the enforcement of a law or ordinance, he must present a grievance of his own, and not rest the attack upon the alleged violation of another's rights. In this case, the property rights of the plaintiff in error are directly and necessarily involved. 

We pass, then, to a consideration of the case upon its merits. This ordinance prevents the occupancy of a lot in the City of Louisville by a person of color in a block where the greater number of residences are occupied by white persons; where such a majority exists, colored persons are excluded. This interdiction is based wholly upon color -- simply that and nothing more. In effect, premises situated, as are those in question, in the so-called white block are effectively debarred from sale to persons of color because, if sold, they cannot be occupied by the purchaser, nor by him sold to another of the same color.

This drastic measure is sought to be justified under the authority of the State in the exercise of the police power. It is said such legislation tends to promote the public peace by preventing racial conflicts; that it tends to maintain racial purity; that it prevents the deterioration of property owned and occupied by white people, which deterioration, it is contended, is sure to follow the occupancy of adjacent premises by persons of color. The authority of the State to pass laws in the exercise of the police power, having for their object the promotion of the public health, safety, and welfare, is very broad …. But … the police power, broad as it is, cannot justify the passage of a law or ordinance which runs counter to the limitations of the Federal Constitution…. 

Following the Civil War, certain amendments to the Federal Constitution were adopted which have become an integral part of that instrument, equally binding upon all the States and fixing certain fundamental rights which all are bound to respect. The Thirteenth Amendment abolished slavery in the United States and in all places subject to their jurisdiction, and gave Congress power to enforce the Amendment by appropriate legislation. The Fourteenth Amendment made all persons born or naturalized in the United States citizens of the United States and of the States in which they reside, and provided that no State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States, and that no State shall deprive any person of life, liberty, or property without due process of law, nor deny to any person the equal protection of the laws.

… While a principal purpose of the latter Amendment was to protect persons of color, the broad language used was deemed sufficient to protect all persons, white or black, against discriminatory legislation by the States. This is now the settled law. In many of the cases since arising, the question of color has not been involved, and the cases have been decided upon alleged violations of civil or property rights irrespective of the race or color of the complainant. …

In Strauder v. West Virginia, 100 U.S. 303, this court held that a colored person charged with an offense was denied due process of law by a statute which prevented colored men from sitting on the jury which tried him. Mr. Justice Strong, speaking for the court, again reviewed the history of the Amendments, and, among other things, in speaking of the Fourteenth Amendment, said: 

It [the Fourteenth Amendment] was designed to assure to the colored race the enjoyment of all the civil rights that, under the law, are enjoyed by white persons, and to give to that race the protection of the general government in that enjoyment whenever it should be denied by the States. It not only gave citizenship and the privileges of citizenship to persons of color, but it denied to any State the power to withhold from them the equal protection of the laws, and authorized Congress to enforce its provisions by appropriate legislation. It ordains that no State shall make or enforce any laws which shall abridge the privileges or immunities of citizens of the United States. . . . It ordains that no State shall deprive any person of life, liberty, or property, without due process of law, or deny to any person within its jurisdiction the equal protection of the laws. What is this but declaring that the law in the States shall be the same for the black as for the white; that all persons, whether colored or white, shall stand equal before the laws of the States, and, in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law because of their color?

The Fourteenth Amendment makes no attempt to enumerate the rights it designed to protect. It speaks in general terms, and those are as comprehensive as possible. Its language is prohibitory, but every prohibition implies the existence of rights and immunities, prominent among which is an immunity from inequality of legal protection either for life, liberty, or property. Any State action that denies this immunity to a colored man is in conflict with the Constitution.

… [The Civil Rights Act of 1866], originally passed under sanction of the Thirteenth Amendment, and practically reenacted after the adoption of the Fourteenth Amendment, expressly provided that all citizens of the United States in any State shall have the same right to purchase property as is enjoyed by white citizens. Colored persons are citizens of the United States, and have the right to purchase property and enjoy and use the same without laws discriminating against them solely on account of color. These enactments did not deal with the social rights of men, but with those fundamental rights in property which it was intended to secure upon the same terms to citizens of every race and color. The Fourteenth Amendment and these statutes enacted in furtherance of its purpose operate to qualify and entitle a colored man to acquire property without state legislation discriminating against him solely because of color.

The defendant in error insists that Plessy v. Ferguson, 163 U.S. 537, is controlling in principle in favor of the judgment of the court below. In that case, this court held that a provision of a statute of Louisiana requiring railway companies carrying passengers to provide in their coaches equal but separate accommodations for the white and colored races did not run counter to the provisions of the Fourteenth Amendment. It is to be observed that, in that case, there was no attempt to deprive persons of color of transportation in the coaches of the public carrier, and the express requirements were for equal, though separate, accommodations for the white and colored races. In Plessy v. Ferguson, classification of accommodation was permitted upon the basis of equality for both races.

In the Berea College Case, 211 U.S. 45, a state statute was sustained in the courts of Kentucky which, while permitting the education of white persons and negroes in different localities by the same incorporated institution, prohibited their attendance at the same place, and, in this court, the judgment of the Court of Appeals of Kentucky was affirmed solely upon the reserved authority of the legislature of Kentucky to alter, amend, or repeal charters of its own corporations, and the question here involved was neither discussed nor decided.

In Carey v. City of Atlanta, 143 Georgia 192, the Supreme Court of Georgia, holding an ordinance similar in principle to the one herein involved to be invalid, dealt with Plessy v. Ferguson and The Berea College Case in language so apposite that we quote a portion of it:

In each instance, the complaining person was afforded the opportunity to ride, or to attend institutions of learning, or afforded the thing of whatever nature to which in the particular case he was entitled. The most that was done was to require him as a member of a class to conform with reasonable rules in regard to the separation of the races. In none of them was he denied the right to use, control, or dispose of his property, as in this case. Property of a person, whether as a member of a class or as an individual, cannot be taken without due process of law. In the recent case of McCabe v. Atchison & C. Ry. Co., 235 U.S. 151, where the court had under consideration a statute which allowed railroad companies to furnish dining cars for white people and to refuse to furnish dining cars altogether for colored persons, this language was used in reference to the contentions of the attorney general:

This argument with respect to volume of traffic seems to us to be without merit. It makes the constitutional right depend upon the number of persons who may be discriminated against, whereas the essence of the constitutional right is that it is a personal one.

The effect of the ordinance under consideration was not merely to regulate a business or the like, but was to destroy the right of the individual to acquire, enjoy, and dispose of his property. Being of this character, it was void as being opposed to the due process clause of the constitution.

That there exists a serious and difficult problem arising from a feeling of race hostility which the law is powerless to control, and to which it must give a measure of consideration, may be freely admitted. But its solution cannot be promoted by depriving citizens of their constitutional rights and privileges.

As we have seen, this court has held laws valid which separated the races on the basis of equal accommodations in public conveyances, and courts of high authority have held enactments lawful which provide for separation in the public schools of white and colored pupils where equal privileges are given. But, in view of the rights secured by the Fourteenth Amendment to the Federal Constitution, such legislation must have its limitations, and cannot be sustained where the exercise of authority exceeds the restraints of the Constitution. We think these limitations are exceeded in laws and ordinances of the character now before us.

It is the purpose of such enactments, and, it is frankly avowed, it will be their ultimate effect, to require by law, at least in residential districts, the compulsory separation of the races on account of color. Such action is said to be essential to the maintenance of the purity of the races, although it is to be noted in the ordinance under consideration that the employment of colored servants in white families is permitted, and nearby residences of colored persons not coming within the blocks, as defined in the ordinance, are not prohibited.

The case presented does not deal with an attempt to prohibit the amalgamation of the races. The right which the ordinance annulled was the civil right of a white man to dispose of his property if he saw fit to do so to a person of color and of a colored person to make such disposition to a white person.

It is urged that this proposed segregation will promote the public peace by preventing race conflicts. Desirable as this is, and important as is the preservation of the public peace, this aim cannot be accomplished by laws or ordinances which deny rights created or protected by the Federal Constitution. It is said that such acquisitions by colored persons depreciate property owned in the neighborhood by white persons. But property may be acquired by undesirable white neighbors or put to disagreeable though lawful uses with like results.

We think this attempt to prevent the alienation of the property in question to a person of color was not a legitimate exercise of the police power of the State, and is in direct violation of the fundamental law enacted in the Fourteenth Amendment of the Constitution preventing state interference with property rights except by due process of law. That being the case, the ordinance cannot stand. … Reaching this conclusion, it follows that the judgment of the Kentucky Court of Appeals must be reversed, and the cause remanded to that court for further proceedings not inconsistent with this opinion.

(  (  (  (  (  (  (
SHELLEY v. KRAEMER 
334 U.S. 1 (1948)

Chief Justice VINSON delivered the opinion of the Court.  These cases present for our consideration questions relating to the validity of court enforcement of private agreements, generally described as restrictive covenants, which have as their purpose the exclusion of persons of designated race or color from the ownership or occupancy of real property.  Basic constitutional issues of obvious importance have been raised.

The first of these cases comes to this Court on certiorari to the Supreme Court of Missouri.  On February 16, 1911, thirty out of a total of thirty‑nine owners of property fronting both sides of Labadie Avenue between Taylor Avenue and Cora Avenue in the city of St. Louis, signed an agreement, which was subsequently recorded, providing in part:

the said property is hereby restricted to the use and occupancy for the term of Fifty (50) years from this date, so that it shall be a condition all the time and whether recited and referred to as [sic] not in subsequent conveyances and shall attach to the land, as a condition precedent to the sale of the same, that hereafter no part of said property or any portion thereof shall be, for said term of Fifty‑years, occupied by any person not of the Caucasian race, it being intended hereby to restrict the use of said property for said period of time against the occupancy as owners or tenants of any portion of said property for resident or other purpose by people of the Negro or Mongolian Race.

… On August 11, 1945, pursuant to a contract of sale, petitioners Shelley, who are Negroes, for valuable consideration received from one Fitzgerald a … deed to the parcel in question. ...  On October 9, 1945, respondents, as owners of other property subject to the terms of the restrictive covenant, brought suit in Circuit Court of the city of St. Louis praying that petitioners Shelley be restrained from taking possession of the property and that judgment be entered divesting title out of petitioners Shelley... .  The Supreme Court of Missouri ... held the agreement effective and concluded that enforcement of its provisions violated no rights guaranteed to petitioners by the Federal Constitution.  The second of the cases under consideration comes to this Court from the Supreme Court of Michigan.  The circumstances presented do not differ materially from the Missouri case.  ...

Petitioners have placed primary reliance on their contentions, first raised in the state courts, that judicial enforcement of the restrictive agreements in these cases has violated rights guaranteed to petitioners by the Fourteenth Amendment of the Federal Constitution and Acts of Congress passed pursuant to that Amendment. Specifically, petitioners urge that they have been denied the equal protection of the laws... .

I.  Whether the equal protection clause of the Fourteenth Amendment inhibits judicial enforcement by state courts of restrictive covenants based on race or color is a question which this Court has not heretofore been called upon to consider.  ...   It is well, at the outset, to scrutinize the terms of the restrictive agreements involved in these cases.  In the Missouri case, the covenant declares that no part of the affected property shall be “occupied by any person not of the Caucasian race, it being intended hereby to restrict the use of said property ... against the occupancy as owners or tenants of any portion of said property for resident or other purpose by people of the Negro or Mongolian Race.” Not only does the restriction seek to proscribe use and occupancy of the affected properties by members of the excluded class, but as construed by the Missouri courts, the agreement requires that title of any person who uses his property in violation of the restriction shall be divested.  The restriction of the covenant in the Michigan case seeks to bar occupancy by persons of the excluded class.  It provides that “This property shall not be used or occupied by any person or persons except those of the Caucasian race.”

It should be observed that these covenants do not seek to proscribe any particular use of the affected properties.  Use of the properties for residential occupancy, as such, is not forbidden. The restrictions of these agreements, rather, are directed toward a designated class of persons and seek to determine who may and who may not own or make use of the properties for residential purposes. The excluded class is defined wholly in terms of race or color... .

It cannot be doubted that among the civil rights intended to be protected from discriminatory state action by the Fourteenth Amendment are the rights to acquire, enjoy, own and dispose of property.  Equality in the enjoyment of property rights was regarded by the framers of that Amendment as an essential pre‑condition to the realization of other basic civil rights and liberties which the Amendment was intended to guarantee. Thus, ... the Civil Rights Act of 1866 ... provides:  “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”  This Court has given specific recognition to the same principle. Buchanan v. Warley, 245 U.S. 60 (1917).

It is likewise clear that restrictions on the right of occupancy of the sort sought to be created by the private agreements in these cases could not be squared with the requirements of the Fourteenth Amendment if imposed by state statute or local ordinance.  We do not understand respondents to urge the contrary.  In the case of Buchanan v. Warley, a unanimous Court declared unconstitutional the provisions of a city ordinance which denied to colored persons the right to occupy houses in blocks in which the greater number of houses were occupied by white persons, and imposed similar restrictions on white persons with respect to blocks in which the greater number of houses were occupied by colored persons.  During the course of the opinion in that case, this Court stated: “The Fourteenth Amendment and these statutes enacted in furtherance of its purpose operate to qualify and entitle a colored man to acquire property without state legislation discriminating against him solely because of color.”

In Harmon v. Tyler, 273 U.S. 668 (1927), a unanimous court, on the authority of Buchanan v. Warley, declared invalid an ordinance which forbade any Negro to establish a home on any property in a white community or any white person to establish a home in a Negro community, “except on the written consent of a majority of the persons of the opposite race inhabiting such community or portion of the City to be affected.”

The precise question before this Court in both the Buchanan and Harmon cases, involved the rights of white sellers to dispose of their properties free from restrictions as to potential purchasers based on considerations of race or color.  But that such legislation is also offensive to the rights of those desiring to acquire and occupy property and barred on grounds of race or color, is clear, not only from the language of the opinion in Buchanan v. Warley, but from this Court's disposition of the case of City of Richmond v. Deans, 281 U.S. 704 (1930). There, a Negro, barred from the occupancy of certain property by the terms of an ordinance similar to that in the Buchanan case, sought injunctive relief in the federal courts to enjoin the enforcement of the ordinance on the grounds that its provisions violated the terms of the Fourteenth Amendment.  Such relief was granted, and this Court affirmed, finding the citation of Buchanan v. Warley and Harmon v. Tyler sufficient to support its judgment.

But the present cases, unlike those just discussed, do not involve action by state legislatures or city councils.  Here the particular patterns of discrimination and the areas in which the restrictions are to operate, are determined, in the first instance, by the terms of agreements among private individuals. Participation of the State consists in the enforcement of the restrictions so defined.  The crucial issue with which we are here confronted is whether this distinction removes these cases from the operation of the prohibitory provisions of the Fourteenth Amendment.

Since the decision of this Court in the Civil Rights Cases, 109 U.S. 3 (1883), the principle has become firmly embedded in our constitutional law that the action inhibited by the first section of the Fourteenth Amendment is only such action as may fairly be said to be that of the States.  That Amendment erects no shield against merely private conduct, however discriminatory or wrongful. We conclude, therefore, that the restrictive agreements standing alone cannot be regarded as a violation of any rights guaranteed to petitioners by the Fourteenth Amendment.  So long as the purposes of those agreements are effectuated by voluntary adherence to their terms, it would appear clear that there has been no action by the State and the provisions of the Amendment have not been violated..

But here there was more.  These are cases in which the purposes of the agreements were secured only by judicial enforcement by state courts of the restrictive terms of the agreements.  The respondents urge that judicial enforcement of private agreements does not amount to state action; or, in any event, the participation of the State is so attenuated in character as not to amount to state action within the meaning of the Fourteenth Amendment. Finally, it is suggested, even if the States in these cases may be deemed to have acted in the constitutional sense, their action did not  deprive petitioners of rights guaranteed by the Fourteenth Amendment.  We move to a consideration of these matters.

II.  That the action of state courts and of judicial officers in their official capacities is to be regarded as action of the State within the meaning of the Fourteenth Amendment, is a proposition which has long been established by decisions of this Court.  That principle was given expression in the earliest cases involving the construction of the terms of the Fourteenth Amendment.  ...  In the Civil Rights Cases, this Court pointed out that the Amendment makes void “state action of every kind” which is inconsistent with the guaranties therein contained, and extends to manifestations of “state authority  in the shape of laws, customs, or judicial or executive proceedings.” Language to like effect is employed  no less than eighteen times during the course of that opinion.  Similar expressions, giving specific recognition to the fact that judicial action is to be regarded as action on the State for the purposes of the Fourteenth Amendment, are to be found in numerous cases which have been more recently decided.  ...

One of the earliest applications of the prohibitions contained in the Fourteenth Amendment to action of state judicial officials occurred in cases in which Negroes had been excluded from jury service in criminal prosecutions by reason of their race or color.  These cases demonstrate, also, the early recognition by this Court that state action in violation of the Amendment's provisions is equally repugnant to the constitutional commands whether directed by state statute or taken by a judicial official in the absence of statute.  Thus, in Strauder v. West Virginia, 100 U.S. 303 (1880), this Court declared invalid a state statute restricting jury service to white persons as amounting to a denial of the equal protection of the laws to the colored defendant in that case. … [T]he Court in Ex parte Virginia, 100 U.S. 313 (1880), held that a similar discrimination imposed by the action of a state judge denied rights protected by the Amendment, despite the fact that the language of the state statute relating to jury service contained no such restrictions.

The action of state courts in imposing penalties or depriving parties of other substantive rights without providing adequate notice and opportunity to defend, has, of course, long been regarded as a denial of the due process of law guaranteed by the Fourteenth Amendment. In numerous cases, this Court has reversed criminal convictions in state courts for failure of those courts to provide the essential ingredients of a fair hearing.  Thus it has been held that convictions obtained in state courts under the domination of a mob are void.  Convictions obtained by coerced confessions, by the use of perjured testimony known by the prosecution to be such, or without the effective assistance of counsel, have also been held to be exertions of state authority in conflict with the fundamental rights protected by the Fourteenth Amendment.

But the examples of state judicial action which have been held by this Court to violate the Amendment's commands are not restricted to situations in which the judicial proceedings were found in some manner to be procedurally unfair.  It has been recognized that the action of state courts in enforcing a substantive common‑law rule formulated by those courts, may result in the denial of rights guaranteed by the Fourteenth Amendment, even though the judicial proceedings in such cases may have been in complete accord with the most rigorous conceptions of procedural due process. Thus, in American Federation of Labor v. Swing, 312 U.S. 321 (1941), enforcement by state courts of the common‑law policy of the State, which resulted in the restraining of peaceful picketing, was held to be state action of the sort prohibited by the Amendment's guaranties of freedom of discussion.  In Cantwell v. Connecticut, 310 U.S. 296 (1940), a conviction in a state court of the common‑law crime of breach of the peace was … found to be a violation of the Amendment’s commands relating to freedom of religion. ...

The short of the matter is that from the time of the adoption of the Fourteenth Amendment until the present, it has been the consistent ruling of this Court that the action of the States to which the Amendment has reference, includes action of state courts and state judicial officials.  Although, in construing the terms of the Fourteenth Amendment, differences have from time to time been expressed as to whether particular types of state action may be said to offend the Amendment's prohibitory provisions, it has never been suggested that state court action is immunized from the operation of those provisions simply because the act is that of the judicial branch of the state government.

III.  Against this background of judicial construction, extending over a period of some three‑quarters of a century, we are called upon to consider whether enforcement by state courts of the restrictive agreements in these cases may be deemed to be the acts of those States; and, if so, whether that action has denied these petitioners the equal protection of the laws which the Amendment was intended to insure.

We have no doubt that there has been state action in these cases in the full and complete sense of the phrase. The undisputed facts disclose that petitioners were willing purchasers of properties upon which they desired to establish homes.  The owners of the properties were willing sellers; and contracts of sale were accordingly consummated.  It is clear that but for the active intervention of the state courts, supported by the full panoply of state power, petitioners would have been free to occupy the properties in question without restraint.

These are not cases, as has been suggested, in which the States have merely abstained from action, leaving private individuals free to impose such discriminations as they see fit.  Rather, these are cases in which the States have made available to such individuals the full coercive power of government to deny to petitioners, on the grounds of race or color, the enjoyment of property rights in premises which petitioners are willing and financially able to acquire and which the grantors are willing to sell.  The difference between judicial enforcement and nonenforcement of the restrictive covenants is the difference to petitioners between being denied rights of property available to other members of the community and being accorded full enjoyment of those rights on an equal footing.

The enforcement of the restrictive agreements by the state courts courts in these cases was directed pursuant to the common‑law policy of the States as formulated by those courts in earlier decisions. In the Missouri case, enforcement of the covenant was directed in the first instance by the highest court of the State after the trial court had determined the agreement to be invalid for want of the requisite number of signatures. In the Michigan case, the order of enforcement by the trial court was affirmed by the highest state court.  The judicial action in each case bears the clear and unmistakable imprimatur of the State.  We have noted that previous decisions of this Court have established the proposition that judicial action is not immunized from the operation of the Fourteenth Amendment simply because it is taken pursuant to the state’s common‑law policy.  Nor is the Amendment ineffective simply because the particular pattern of discrimination, which the State has enforced, was defined initially by the terms of a private agreement.  State action, as that phrase is understood for the purposes of the Fourteenth Amendment, refers to exertions of state power in all forms.  And when the effect of that action is to deny rights subject to the protection of the Fourteenth Amendment, it is the obligation of this Court to enforce the constitutional commands.

We hold that in granting judicial enforcement of the restrictive agreements in these cases, the States have denied petitioners the equal protection of the laws and that, therefore, the action of the state courts cannot stand.  We have noted that freedom from discrimination by the States in the enjoyment of property rights was among the basic objectives sought to be effectuated by the framers of theFourteenth Amendment.  That such discrimination has occurred in these cases is clear.  Because of the race or color of these petitioners they have been denied rights of ownership or occupancy enjoyed as a matter of course by other citizens of different race or color.  The Fourteenth 
Amendment declares “that all persons, whether colored or white, shall stand equal before the laws of the States, and, in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law because of their color.”26 Strauder v. West Virginia....

Respondents urge, however, that since the state courts stand ready to enforce restrictive covenants excluding white persons from the ownership or occupancy of property covered by such agreements, enforcement of covenants excluding colored persons may not be deemed a denial of equal protection of the laws to the colored persons who are thereby affected. This contention does not bear scrutiny.  The parties have directed our attention to no case in which a court, state or federal, has been called upon to enforce a covenant excluding members of the white majority from ownership or occupancy of real property on grounds of race or color.  But there are more fundamental considerations.  The rights created by the first section of the Fourteenth Amendment are, by its terms, guaranteed to the individual.  The rights established are personal rights. It is, therefore, no answer to these petitioners to say that the courts may also be induced to deny white persons rights of ownership and occupancy on grounds of race or color.  Equal protection of the laws is not achieved through indiscriminate imposition of inequalities.

Nor do we find merit in the suggestion that property owners who are parties to these agreements are denied equal protection of the laws if denied access to the courts to enforce the terms of restrictive covenants and to assert property rights which the state courts have held to be created by such agreements.  The Constitution confers upon no individual the right to demand action by the State which results in the denial of equal protection of the laws to other individuals.  And it would appear beyond question that the power of the State to create and enforce property interests must be exercised within the boundaries defined by the Fourteenth Amendment....

The historical context in which the Fourteenth Amendment became a part of the Constitution should not be forgotten.  Whatever else the framers sought to achieve, it is clear that the matter of primary concern was the establishment of equality in the enjoyment of basic civil and political rights and the preservation of those rights from discriminatory action on the part of the States based on considerations of race or color.  Seventy‑five years ago this Court announced that the provisions of the Amendment are to be construed with this fundamental purpose in mind. Upon full consideration, we have concluded that in these cases the States have acted to deny petitioners the equal protection of the laws guaranteed by the Fourteenth Amendment....  For the reasons stated, the judgment of the Supreme Court of Missouri and the judgment of the Supreme Court of Michigan must be reversed.

Justice REED, Justice JACKSON, and Justice RUTLEDGE took no part in the consideration or decision of these cases.

(  (  (  (  (  (  (
Marc A. Fajer, A Time For Reflection
52 U. Miami L. Rev. 925 (1998)


     “Promises Kept, Promises Broken,” the conference dealing with discrimination in housing that gives rise to this symposium issue, began on February 6, 1998. Exactly fifty years earlier, on February 6, 1948, another distinguished group of people–the Conference of Southern Governors–gathered in Florida to discuss discrimination. The topic of discussion was the recent civil rights proposals by President Truman. These proposals sought to prohibit certain discrimination in voting and employment and provide federal civil rights remedies for lynching.2 During these discussions, Mississippi Governor Fielding Wright threatened to withdraw his support for Truman in the 1948 presidential elections, if Truman continued to push for federal civil rights legislation.  Governor Thompson of Georgia opposed Governor Wright, arguing that the Southern Democratic Governors should not undermine the leadership of their party. However, he did state to the press that the civil rights program was “unnecessary” and “unwise.” Notably, one of the participants in the conference on that day, Governor Strom Thurmond of South Carolina, would leave the Democratic Party for the first time5 over precisely these issues and run against Truman that fall on a Dixiecrat ticket. 

  

Simultaneously, in Washington, D.C., the Supreme Court was deliberating on two companion housing discrimination cases it had heard in January of 1948.  One of them, a case out of Detroit called McGhee v. Sipes, had been argued by Thurgood Marshall.  Marshall had not wanted to take McGhee to the U.S. Supreme Court because the NAACP had lost on its principal legal issue in a number of other cases in the federal courts. However, the lawyers in a case out of St. Louis that became a companion to McGhee, had petitioned for certiorari against Marshall’s advice, and Marshall felt compelled to bring McGhee to the Supreme Court, as well, because he wanted to argue the issue himself. In McGhee, Marshall submitted a Brandeis brief, giving statistics about urban segregation and making dire predications about what would happen to America if segregated housing was allowed to remain a reality.  Some of  his language seems prescient today:

The dangers to society which are inherent in the restriction of members of minority groups to overcrowded slum areas are so great and are so well recognized that a court of equity, charged with maintaining the public interest, should not, to the exercise of the power given to it by the people, intensify so dangerous a situation. . . .[P]erhaps perpetual covenants against racial or religious minorities might not have been oppressive in frontier days, when there was a surplus of unappropriated land; but frontier days in America have passed.  All the land is appropriated and owned.  White people have the bulk of the land.  Will they try to make provision for the irresistible demands of an expanding population, or will they blindly permit private individuals whose social vision is no broader than their personal prejudices to constrict the natural expansion of residential area until we reach the point where the irresistible force meet the immovable body?

  
Marshall’s employment of the Brandeis brief was successful in McGhee and this success apparently was one of the reasons that he adopted  a similar briefing strategy a few years later for Brown v. Board of Education of Topeka.

  
McGhee, of course, is better known today by the name of its companion case, Shelley v. Kraemer, which held that it was unconstitutional for a state to enforce a racially‑restrictive covenant.  The Supreme Court’s decision in Shelley had quick and noticeable impacts in American cities: within four years, twenty‑one thousand Chicago families had moved into formerly segregated housing. About ten percent of the residential blocks in the District of Columbia would be integrated by the 1950 census only two years after Shelley was decided. However, the Shelley Court’s promise to end housing discrimination would not be fulfilled. The case merely forbade the state from enforcing private agreements; it did nothing to prevent private parties from acting on their own or in concert with other private actors.

  
The limits of Shelley are well illustrated by a Florida case called MacGregor v. Florida Real Estate Commission.19  That case involved a real estate broker whose client, the seller of a residence, wished to enforce a covenant preventing Jews from living on the property in question.  The broker lied to his client regarding the religion of the buyer in order to complete the deal, yet the seller allowed the sale to proceed even after he found out that the broker had lied.  The state real estate board attempted to discipline the broker for lying to his client and the broker defended his actions relying on Shelley.  The Florida Supreme Court unanimously held that the discipline was not barred by Shelley, stating that “[e]nforcement of a perhaps discriminatory contract is one thing; punishment of admitted breach of trust, bad faith, deception and infidelity to his known duty is quite another.”  Thus, while the state itself could not have acted to enforce the covenant in question, it could act to punish a private actor who attempted to circumvent it.  The Florida Supreme Court denied rehearing in MacGregor on February 5th, 1958, forty years and a day before the “Promises Kept, Promises Broken” conference began.

  
On February 6th, 1968, thirty years to the day prior to the beginning of the conference, Senators Walter Mondale and Edward Brooke introduced an amendment to a then‑pending civil rights bill that would eventually become the Fair Housing Act.  The amendment received relatively little attention as the media was focused on the war in Vietnam and on the Republican Presidential Nomination.  The New York Times noted the introduction of the amendment in one sentence on page twenty-three; “[t]he liberals ... moved to strengthen what is generally regarded as a relatively mild civil rights bill by proposing the addition of an open‑housing provision outlawing discrimination in the sale or rental of housing.”28
  
The amendment’s road to passage was rocky.  After the provision had stalled in the Senate, the liberals agreed to a compromise with Senator Everett Dirksen that brought them the influential Illinois Senator’s support in return for severely limiting the federal enforcement power that the Bill would create.  The Senate, however, still did not pass the bill.  Then, on March 1st, the Kerner Commission issued its famous report on the riots of the previous summer, attributing them to racial segregation. Ten days later, the Senate passed the Fair Housing Act. 

  
The Bill moved on to the House, where it was feared that it would die.  However,  the momentous events of that Spring changed the fate of the bill, as they did the fate of many people.  On March 28th, the House Rules Committee began hearings on the Bill.  Two days later, President Johnson announced that he was not running for re‑election.  Four days later, Martin Luther King was assassinated in Memphis.  As the violence that flared in the wake of King’s death spread across the country, the House of Representatives met, its members well aware of rioting in the streets of Washington and of the armed protection they were receiving as they deliberated the Fair Housing Act. On April 10th, the House passed the Bill and the next day President Johnson signed it into law.  His speech upon signing of the Bill captures the hope that was attached to it and the optimism that was so much a part of the era despite the contentious events of the day.

I do not exaggerate when I say that the proudest moments of my presidency had been times such as this when I have signed into law the promises of the century... . [N]ow the Negro families no longer suffer the humiliation of being turned away because of  their  race... . [N]ow with this bill the voice of justice speaks again. It proclaims that Fair Housing for all–all human beings who live in this country–is now a part of the American way of life... . [T]his afternoon as we gather here in this historic room in the White House, I think we can all take some heart that democracy’s work is being done.  In the Civil Rights Act of 1968, America does move forward and the bell of freedom rings a little louder.38 

  
However, the February compromise with Senator Dirksen had left its mark upon the Fair Housing Act.  Lacking federal enforcement powers, the Act was soon seen as insufficient to fulfill Johnson’s “promises of the century.” By the 1980’s, many commentators were bemoaning the fact that the Act had no teeth.  A New York Times editorial referred to it as “fighting the devil with a wooden sword.”41  

In 1988, ten years prior to “Promises Kept, Promises Broken,” Congress amended the Fair Housing Act, adding provisions granting enforcement power and created new protected categories: family status and “handicap.”  The Bill passed Congress on August 28th of that year.  At that time, Lisa Mihaly, a staff member of the Children’s Defense Fund, was quoted as saying “[T]his is an incredibly important piece of legislation for families... . [I]t’s a triumph for the cause of children.  We think it’s a very, very important victory.”45  President Reagan, who signed the Bill the following month, calling it “[t]he most important civil rights legislation in twenty years.”46  He added that the amendments brought us “one step closer to Martin Luther King’s dream.”47 

  
However, even as the 1988 amendments passed, there were signs that the new provisions would not be panaceas.  The Reagan administration had opposed the inclusion of protection for familial status in the Bill and was therefore unlikely to expend many resources trying to enforce the new provision.  The publicity surrounding the bill and President Reagan’s speech barely mentioned the “handicap” provisions, which were, in many respects, much more significant intrusions into traditional property rights than other previous discrimination provisions in the Act.  In addition, commentators who had been crying out for the enforcement powers granted by the amendments expressed concerns that the addition of the categories “familial status” and “handicap” to the Act would take resources away from what they saw as the primary purposes of the Act, preventing racial segregation and discrimination.  Despite these concerns, one prominent expert in the field hailed the Bill, saying it was “the most significant Civil Rights enactment in a generation... . [A] combination of local legislative efforts, aggressive local programs for monitoring and testing, and creative judicial and administrative remedies seeking affirmatively to advance fair housing integration may permit Title VIII finally to achieve the promise which eluded it during the first generation.”52 

(  (  (  (  (  (  (
JONES v. ALFRED H. MAYER CO. 
392 U.S. 409 (1968)

Mr. Justice STEWART delivered the opinion of the Court:  In this case we are called upon to determine the scope and constitutionality of an Act of Congress, 42 U.S.C. §1982, which provides that: “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”

On September 2, 1965, the petitioners filed a complaint…, alleging that the respondents had refused to sell them a home in the Paddock Woods community of St. Louis County for the sole reason that petitioner Joseph Lee Jones is a Negro.  Relying in part upon §1982, the petitioners sought injunctive and other relief.   The District Court sustained the respondents’ motion to dismiss the complaint, and the Court of Appeals for the Eighth Circuit affirmed, concluding that §1982 applies only to state action and does not reach private refusals to sell. We granted certiorari to consider the questions thus presented.  For the reasons that follow, we reverse the judgment of the Court of Appeals.  We hold that §1982 bars all racial discrimination, private as well as public, in the sale or rental of property, and that the statute, thus construed, is a valid exercise of the power of Congress to enforce the Thirteenth Amendment.

[The Court, after an examination of the language and legislative history of §1982, concluded that the statute barred race discrimination in property transactions by private parties as well as by the states.] The  remaining question is whether Congress has power under the Constitution to do what §1982 purports to do: to prohibit all racial discrimination, private and public, in the sale and rental of property.  Our starting point is the Thirteenth Amendment, for it was pursuant to that constitutional provision that Congress originally enacted what is now §1982.  The Amendment consists of two parts.  Section 1 states: ‘Neither slavery nor involuntary servitude, except as a punishment for crime whereby the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.’ Section 2 provides: ‘Congress shall have power to enforce this article by appropriate legislation.’


As its text reveals, the Thirteenth Amendment ‘is not a mere prohibition of state laws establishing or upholding slavery, but an absolute declaration that slavery or involuntary servitude shall not exist in any part of the United States.’  Civil Rights Cases, 109 U.S. 3, 2.  It has never been doubted, therefore, ‘that the power vested in Congress to enforce the article by appropriate legislation,’ ibid., includes the power to enact laws ‘direct and primary, operating upon the acts of individuals, whether sanctioned by state legislation or not.’  Id., at 23.

       Thus, the fact that §1982 operates upon the unofficial acts of private individuals, whether or not sanctioned by state law, presents no constitutional problem.  If Congress has power under the Thirteenth Amendment to eradicate conditions that prevent Negroes from buying and renting property  because of their race or color, then no federal statute calculated to achieve that objective can be thought to exceed the constitutional power of Congress simply because it reaches beyond state action to regulate the conduct of private individuals.  The constitutional question in this case, therefore, comes to this: Does the authority of Congress to enforce the Thirteenth Amendment ‘by appropriate legislation’ include the power to eliminate all racial barriers to the acquisition of real and personal property?  We think the answer to that question is plainly yes.


‘By its own unaided force and effect,’ the Thirteenth Amendment ‘abolished slavery, and established universal freedom.’ Civil Rights Cases, 109 U.S. 3, 20.  Whether or not the Amendment itself did any more than that—a question not involved in this case—it is at least clear that the Enabling Clause of that Amendment empowered Congress to do much more.  For that clause clothed ‘Congress with power to pass all laws necessary and proper for abolishing all badges and incidents of slavery in the United States.’ Ibid.


Those who opposed passage of the Civil Rights Act of 1866 argued in effect that the Thirteenth Amendment merely authorized Congress to dissolve the legal bond by which the Negro slave was held to his master.  Yet many had earlier opposed the Thirteenth Amendment on the very ground that it would give Congress virtually unlimited power to enact laws for the protection of Negroes in every State. And the majority leaders in Congress—who were, after all, the authors of the Thirteenth Amendment—had no doubt that its Enabling Clause contemplated the sort of positive legislation that was embodied in the 1866 Civil Rights Act. Their chief spokesman, Senator Trumbull of Illinois, the Chairman of the Judiciary Committee, had brought the Thirteenth Amendment to the floor of the Senate in 1864.  In defending the constitutionality of the 1866 Act, he argued that, if the narrower construction of the Enabling Clause were correct, then

the trumpet of freedom that we have been blowing throughout the land has given an (uncertain sound,’ and the promised freedom is a delusion.  Such was not the intention of Congress, which proposed the constitutional amendment, nor is such the fair meaning of the amendment itself. . . . I have no doubt that under this provision . . .  we may destroy all these discriminations in civil rights against the black man; and if we cannot, our constitutional amendment amounts to nothing.  It was for that purpose that the second clause of that amendment was adopted, which says that Congress shall have authority, by appropriate legislation, to carry into effect the article prohibiting slavery. Who is to decide what that appropriate legislation is to be?  The Congress of the United States; and it is for Congress to adopt such appropriate legislation as it may think proper, so that it be a means to accomplish the end..

         Surely  Senator Trumbull was right.  Surely Congress has the power under the Thirteenth Amendment rationally to determine what are the badges and the incidents of slavery, and the authority to translate that determination into effective legislation.  Nor can we say that the determination Congress has made is an irrational one.  For this Court recognized long ago that, whatever else they may have encompassed, the badges and incidents of slavery—its ‘burdens and disabilities’—included restrations upon ‘those fundamental rights which are the essence of civil freedom, namely, the same right . . . to inherit, purchase, lease, sell and convey property, as is enjoyed by white citizens.’  Civil Rights Cases, 109 U.S. 3, 22.
  Just as the Black Codes, enacted after the Civil  War to restrict the free exercise of those rights, were substitutes for the slave system, so the exclusion of Negroes from white communities became a substitute for the Black Codes.  And when racial discrimination herds men into ghettos and makes their ability to buy property turn on the color of their skin, then it too is a relic of slavery.


Negro citizens, North and South, who saw in the Thirteenth Amendment a promise of freedom—freedom to ‘go and come at pleasure’ and to ‘buy and sell when they please’—would be left with ‘a more paper guarantee’  if Congress were powerless to assure that a dollar in the hands of a Negro will purchase the same thing as a dollar in the hands of a white man.  At the very least, the freedom that Congress is empowered to secure under the Thirteenth Amendment includes the freedom to buy whatever a white man can buy, the right to live wherever a white man can live.  If Congress cannot say that being a free man means at least this much, then the Thirteenth Amendment made a promise the Nation cannot keep.


Representative Wilson of Iowa was the floor manager in the House for the Civil Rights Act of 1866. In urging that Congress had ample authority to pass the pending bill, he recalled the celebrated words of Chief Justice Marshall in McCulloch v. State of Maryland, 4 Wheat. 316, 421:

Let the end by legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.


‘The end is legitimate,’ the Congressman said, ‘because it is defined by the Constitution itself. The end is the maintenance of freedom … A man who enjoys the civil rights mentioned in this bill cannot be reduced to slavery. … This settles the appropriateness of this measure, and that settles its constitutionality.’ We agree.  


Mr. Justice DOUGLAS, concurring:  
[§1982] was passed to enforce the Thirteenth Amendment which in §1 abolished ‘slavery’ and  ‘involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted’ and in § 2 gave Congress power ‘to enforce this article by appropriate legislation.’  Enabling a Negro to buy and sell real and personal property is a removal of one of many badges of slavery. 

Slaves were not considered men. . . .  They could own nothing; they could make no contracts; they could hold no property, nor traffic in property; they could not hire out; they could not legally marry nor constitute families; they could not control their children; they could not appeal from their master; they could be punished at will.

W. Dubois, Black Reconstruction in America 10 (1964).


The true curse of slavery is not what it did to the black man, but what it has done to the white man.  For the existence of the institution produced the notion that the white man was of superior character, intelligence, and morality.  The blacks were little more than livestock—to be fed and fattened for the economic benefits they could bestow through their labors, and to be subjected to authority, often with cruelty, to make clear who was master and who slave.


Some badges of slavery remain today.  While the institution has been outlawed, it has remained in the minds and hearts of many white men.  Cases which have come to this Court depict a spectacle of slavery unwilling to die.  We have seen contrivances by States designed to thwart Negro voting.  Negroes have been excluded over and again from juries solely on account of their race, or have been forced to sit in segregated seats in courtrooms.  They have been made to attend segregated and inferior schools, or been denied entrance to colleges or graduate schools because of their color.  Negroes have been prosecuted for marrying whites.  They have been forced to live in segregated residential districts and residents of white neighborhoods have denied them entrance.  Negroes have been forced to use segregated facilities in going about their daily lives, having been excluded from railway coaches, public parks, restaurant,  public beaches, municipal golf courses, amusement parks, buses, public libraries.  A state court judge in Alabama convicted a Negro woman of contempt of court because she refused to answer him when he addressed her as ‘Mary,’ although she had made the simple request to be called ‘Miss Hamilton.’ 


That brief sampling of discriminatory practices, many of which continue today, stands almost as an annotation to what Frederick Douglass (1817—1895) wrote nearly a century earlier: 

Of all the races and varieties of men which have suffered from this feeling, the colored people of this country have endured most.  They can resort to no disguises which will enable them to escape its deadly aim.  They carry in front the evidence which marks them for persecution.  They stand at the extreme point of difference from the Caucasian race, and their African origin can be instantly recognized, though they may be several removes from the typical African race.  They may remonstrate like Shylock—‘Hath not a Jew eyes?  hath not a Jew hands, organs, dimensions, senses, affections, passions?  fed with the same food, hurt with the same weapons, subject to the same diseases, healed by the same means, warmed and cooled by the same summer and winter, as a Christian is?"—but such eloquence is unavailing.  They are Negroes—and that is enough, in the eye of this unreasoning prejudice, to justify indignity and violence.  In nearly every department of American life they are confronted by this insidious influence.  It fills the air.  It meets them at the workshop and factory, when they apply for work.  It meets them at the church, at the hotel, at the  ballot‑box, and worst of all, it meets them in the jurybox. Without crime or offense against law or gospel, the colored man is the Jean Valjean of American society.  He has escaped from the galleys, and hence all presumptions are against him.  The workshop denies him work, and the inn denies him shelter; the ballot‑box a fair vote, and the jury‑box a fair trial.  He has ceased to be the slave of an individual, but has in some sense become the slave of society.  He may not now be bought and sold like a beast in the market, but he is the trammeled victim of a prejudice, well calculated to repress his manly ambition, paralyze his energies, and make him a dejected and spiritless man, if not a sullen enemy to society, fit to prey upon life and property and to make trouble generally.


Today the black is protected by a host of civil rights laws.  But the forces of discrimination are still stronger.  A member of his race, duly elected by the people to a state legislature, is barred from that assembly because of his views on the Vietnam war.  Real estate agents use artifice to avoid selling ‘white property’ to the blacks.The blacks who travel the country, though entitled by law to the facilities for sleeping and dining that are offered all tourists, may well learn that the ‘vacancy’ sign does not mean what it says, especially if the motel has a swimming pool.  On entering a half‑empty restaurant they may find ‘reserved’ signs on all unoccupied tables.  The black is often barred from a labor union because of his race. He learns that the order directing admission of his children into white schools has not been obeyed ‘with all deliberate speed,’but has been delayed by numerous stratagems and devices. State laws, at times, have been encouraged discrimination in housing. 


This recital is enough to show how prejudices, once part and parcel of slavery, still persist. The men who sat in Congress in 1866 were trying to remove some of the badges or ‘customs’ of slavery when they enacted §1982. 

[Justice Harlan, joined by Justice White, dissented from the statutory holding and indicated that he would not have reached the constitutional question.]

(  (  (  (  (  (  (
D.
Theories of Statutory Interpretation

Lon Fuller, THE CASE OF THE SPELUNCEAN EXPLORERS

62 Harv. L. Rev. 616 (1949)

IN THE SUPREME COURT OF NEWGARTH, 4300

The defendants, having been indicted for the crime of murder, were convicted and sentenced to be hanged by the Court of General Instances of the County of Stowfield.  They bring a petition of error before this Court.  The facts sufficiently appear in the opinion of the Chief Justice.

TRUEPENNY, C. J. The four defendants are members of the Speluncean Society, an organization of amateurs interested in the exploration of caves.  Early in May of 4299 they, in the company of Roger Whetmore, then also a member of the Society, penetrated into the interior of a limestone cavern of the type found in the Central Plateau of this Commonwealth.  While they were in a position remote from the entrance to the cave, a landslide occurred.  Heavy boulders fell in such a manner as to block completely the only known opening to the cave.  When the men discovered their predicament they settled themselves near the obstructed entrance to wait until a rescue party should remove the detritus that prevented them from leaving their underground prison.  On the failure of Whetmore and the defendants to return to their homes, the Secretary of the Society was notified by their families.  It appears that the explorers had left indications at the headquarters of the Society concerning the location of the cave they proposed to visit.  A rescue party was promptly dispatched to the spot.


The task of rescue proved one of overwhelming difficulty.  It was necessary to supplement the forces of the original party by repeated increments of men and machines, which had to be conveyed at great expense to the remote and isolated region in which the cave was located.  A huge temporary camp of workmen, engineers, geologists, and other experts was established.  The work of removing the obstruction was several times frustrated by fresh landslides.  In one of these, ten of the workmen engaged in clearing the entrance were killed.  The treasury of the Speluncean Society was soon exhausted in the rescue effort, and the sum of eight hundred thousand frelars, raised partly by popular subscription and partly by legislative grant, was expended before the imprisoned men were rescued.  Success was finally achieved on the 32nd day after the men entered the cave.


Since it was known that the explorers had carried with them only scant provisions, and since it was also known that there was no animal or vegetable matter within the cave on which they might subsist, anxiety was early felt that they might meet death by starvation before access to them could be obtained.  On the twentieth day of their imprisonment it was learned for the first time that they had taken with them into the cave a portable wireless machine capable of both sending and receiving messages.  A similar machine was promptly installed in the rescue camp and oral communication established with the unfortunate men within the mountain.  They asked to be informed how long a time would be required to release them.  The engineers in charge of the project answered that at least ten days would be required even if no new landslides occurred.  The explorers then asked if any physicians were present, and were placed in communication with a committee of medical experts.  The imprisoned men described their condition and the rations they had taken with them, and asked for a medical opinion whether they would be likely to live without food for ten days longer.  The chairman of the committee of physicians told them that there was little possibility of this.  The wireless machine within the cave then remained silent for eight hours.  When communication was re-established the men asked to speak again with the physicians.  The chairman of the physicians’ committee was placed before the apparatus, and Whetmore, speaking on behalf of himself and the defendants, asked whether they would be able to survive for ten days longer if they consumed the flesh of one of their number.  The physicians’ chairman reluctantly answered this question in the affirmative.  Whetmore asked whether it would be advisable for them to cast lots to determine which of them should be eaten.  None of the physicians present was willing to answer the question.  Whetmore then asked if there were among the party a judge or other official of the government who would answer this question.  None of those attached to the rescue camp was willing to assume the role of advisor in this matter.  He then asked if any minister or priest would answer their question, and none was found who would do so.  Thereafter no further messages were received from within the cave, and it was assumed (erroneously, it later appeared) that the electric batteries of the explorers’ wireless machine had become exhausted.  When the imprisoned men were finally released it was learned that on the twenty-third day after their entrance into the cave Whetmore had been killed and eaten by his companions.




From the testimony of the defendants, which was accepted by the jury, it appears that it was Whetmore who first proposed that they might find the nutriment without which survival was impossible in the flesh of one of their own number.  It was also Whetmore who first proposed the use of some method of casting lots, calling the attention of the defendants to a pair of dice he happened to have with him.  The defendants were at first reluctant to adopt so desperate a procedure, but after the conversations by wireless related above, they finally agreed on the plan proposed by Whetmore.  After much discussion of the mathematical problems involved, agreement was finally reached on a method of determining the issue by the use of the dice.




Before the dice were cast, however, Whetmore declared that he withdrew from the arrangement, as he had decided on reflection to wait for another week before embracing an expedient so frightful and odious.  The others charged him with a breach of faith and proceeded to cast the dice.  When it came Whetmore’s turn, the dice were cast for him by one of the defendants, and he was asked to declare any objections he might have to the fairness of the throw.  He stated that he had no such objections.  The throw went against him, and he was then put to death and eaten by his companions.


After the rescue of the defendants, and after they had completed a stay in a hospital where they underwent a course of treatment for malnutrition and shock, they were indicted for the murder of Roger Whetmore.  At the trial, after the testimony had been concluded, the foreman of the jury (a lawyer by profession) inquired of the court whether the jury might not find a special. verdict, leaving it to the court to say whether on the facts as found the defendants were guilty.  After some discussion, both the Prosecutor and counsel for the defendants indicated their acceptance of this procedure, and it was adopted by the court.  In a lengthy special verdict the jury found the facts as I have related them above, and found further that if on these facts the defendants were guilty of the crime charged against them, then they found the defendants guilty.  On the basis of this verdict, the trial judge ruled that the defendants were guilty of murdering Roger Whetmore.  The judge then sentenced them to be hanged, the law of our Commonwealth permitting him no discretion with respect to the penalty to be imposed.  After the release of the jury, its members joined in a communication to the Chief Executive asking that the sentence be commuted to an imprisonment of six months.  The trial judge addressed a similar communication to the Chief Executive.  As yet no action with respect to these pleas has been taken, as the Chief Executive is apparently awaiting our disposition of this petition of error.



It seems to me that in dealing with this extraordinary case the jury and the trial judge followed a course that was not only fair and wise, but the only course that was open to them under the law.  The language of our statute is well known: “Whoever shall willfully take the life of another shall be punished by death.” N.C.S.A. §12-A.  This statute permits of no exception applicable to this case, however our sympathies may incline us to make allowance for the tragic situation in which these men found themselves.



In a case like this the principle of executive clemency seems admirably suited to mitigate the rigors of the law, and I propose to my colleagues that we follow the example of the jury and the trial judge by joining in the communications they have addressed to the Chief Executive.  There is every reason to believe that these requests for clemency will be heeded, coming as they do from those who have studied the case and had an opportunity to become thoroughly acquainted with all its circumstances.  It is highly improbable that the Chief Executive would deny these requests unless he were himself to hold hearings at least as extensive as those involved in the trial below, which lasted for three months.  The holding of such bearings (which would virtually amount to a retrial of the case) would scarcely be compatible with the function of the Executive as it is usually conceived.  I think we may therefore assume that some form of clemency will be extended to these defendants.  If this is done, then justice will be accomplished without impairing either the letter or spirit of our statutes and without offering any encouragement for the disregard of law.

FOSTER, J. I am shocked that the Chief Justice, in an effort to escape the embarrassments of this tragic case, should have adopted, and should have proposed to his colleagues, an expedient at once so sordid and so obvious.  I believe something more is on trial in this case than the fate of these unfortunate explorers; that is the law of our Commonwealth.  If this Court declares that under our law these men have committed a crime, then our law is itself convicted in the tribunal of common sense, no matter what happens to the individuals involved in this petition of error.  For us to assert that the law we uphold and expound compels us to a conclusion we are ashamed of, and from which we can only escape by appealing to a dispensation resting within the personal whim of the Executive, seems to me to amount to an admission that the law of this Commonwealth no longer pretends to incorporate justice.


For myself, I do not believe that our law compels the monstrous conclusion that these men are murderers.  I believe, on the contrary, that it declares them to be innocent of any crime.  I rest this conclusion on two independent grounds, either of which is of itself sufficient to justify the acquittal of these defendants.


The first of these grounds rests on a premise that may arouse opposition until it has been examined candidly.  I take the view that the enacted or positive law of this Commonwealth, including all of its statutes and precedents, is inapplicable to this case, and that the case is governed instead by what ancient writers in Europe and America called “the law of nature.”  
This conclusion rests on the proposition that our positive law is predicated on the possibility of men’s coexistence in society.  When a situation arises in which the coexistence of men becomes impossible, then a condition that underlies all of our precedents and statutes has ceased to exist.  When that condition disappears, then it is my opinion that the force of our positive law disappears with it.  ...



Had the tragic events of this case taken place a mile beyond the territorial limits of our Commonwealth, no one would pretend that our law was applicable to them.  We recognize that jurisdiction rests on a territorial basis. ... I take it that this principle is supported by an assumption that it is feasible to impose a single legal order upon a group of men only if they live together within the confines of a given area of the earth’s surface.  The premise that men shall coexist in a group underlies, then, the territorial principle, as it does all of law.  Now I contend that a case may be removed morally from the force of a legal order, as well as geographically.  If we look to the purposes of law and government, and to the premises underlying our positive law, these men when they made their fateful decision were as remote from our legal order as if they had been a thousand miles beyond our boundaries.  Even in a physical sense, their underground prison was separated from our courts and writ-servers by a solid curtain of rock that could be removed only after the most extraordinary expenditures of time and effort.



I conclude, therefore, that at the time Roger Whetmore’s life was ended by these defendants, they were, to use the quaint language of nineteenth-century writers, not in a “state of civil society” but in a “state of nature.” This has the consequence that the law applicable to them is not the enacted and established law of this Commonwealth, but the law derived from those principles that were appropriate to their condition.  I have no hesitancy in saying that under those principles they were guiltless of any crime.  What these men did was done in pursuance of an agreement accepted by all of them and first proposed by Whetmore himself.  ...


It has from antiquity been recognized that the most basic principle of law or government is to be found in the notion of contract or agreement. ... The powers of government can only be justified morally on the ground that these are powers that reasonable men would agree upon and accept if they were faced with the necessity of constructing anew some order to make their life in common possible.  ... If, therefore, our hangmen have the power to end men’s lives, if our sheriffs have the power to put delinquent tenants in the street, if our police have the power to incarcerate the inebriated reveler, these powers find their moral justification in that original compact of our forefathers.  If we can find no higher source for our legal order, what higher source should we expect these starving unfortunates to find for the order they adopted for themselves?


I believe that the line of argument I have just expounded permits of no rational answer.  I realize that it will probably be received with a certain discomfort by many who read this opinion....  The source of this discomfort is, however, easy to identify.  The usual conditions of human existence incline us to think of human life as an absolute value, not to be sacrificed under any circumstances.  There is much that is fictitious about this conception even when it is applied to the ordinary relations of society.  We have an illustration of this truth in the very case before us.  Ten workmen were killed in the process of removing the rocks from the opening to the cave.  Did not the engineers and government officials who directed the rescue effort know that the operations they were undertaking were dangerous and involved a serious risk to the lives of the workmen executing them?  If it was proper that these ten lives should be sacrificed to save the lives of five imprisoned explorers, why then are we told it was wrong for these explorers to carry out an arrangement which would save four lives at the cost of one?




Every highway, every tunnel, every building we project involves a risk to human life.  Taking these projects in the aggregate, we can calculate with some precision how many deaths the construction of them will require; statisticians can tell you the average cost in human lives of a thousand miles of a four-lane concrete highway.  Yet we deliberately and knowingly incur and pay this cost on the assumption that the values obtained for those who survive outweigh the loss.  If these things can be said of a society functioning above ground in a normal and ordinary manner, what shall we say of the supposed absolute value of a human life in the desperate situation in which these defendants and their companion Whetmore found themselves?




This concludes the exposition of the first ground of my decision.  My second ground proceeds by rejecting hypothetically all the premises on which I have so far proceeded.  I concede for purposes of argument that I am wrong in saying that the situation of these men removed them from the effect of our positive law, and I assume that the Consolidated Statutes have the power to penetrate five hundred feet of rock and to impose themselves upon these starving men huddled in their underground prison.



Now it is, of course, perfectly clear that these men did an act that violates the literal wording of the statute which declares that he who “shall willfully take the life of another” is a murderer. But one of the most ancient bits of legal wisdom is the saving that man may break the letter of the law without breaking the law itself.  Every proposition of positive law, whether contained in a statute or a judicial precedent, is to be interpreted reasonably, in the light of its evident purpose.  This is a truth so elementary that it is hardly necessary to expatiate on it.  Illustrations of its application are numberless and are to be found in every branch of the law.  



In Commonwealth v. Staymore the defendant was convicted under a statute making it a crime to leave one’s car parked in certain areas for a period longer than two hours.  The defendant had attempted to remove his car, but was prevented from doing so because the streets were obstructed by a political demonstration in which he took no part and which he had no reason to anticipate.  His conviction was set aside by this Court, although his case fell squarely within the wording of the statute.  



Again, in Fehler v. Neegas there was before this Court for construction a statute in which the word “not” had plainly been transposed from its intended position in the final and most crucial section of the act.  This transposition was contained in all the successive drafts of the act, where it was apparently overlooked by the draftsmen and sponsors of the legislation.  No one was able to prove how the error came about, yet it was apparent that, taking account of the contents of the statute as a whole, an error had been made, since a literal reading of the final clause rendered it inconsistent with ever thing that had gone before and with the object of the enactment as stated in its preamble.  This Court refused to accept a literal interpretation of the statute, and in effect rectified its language by reading the word “not” into the place where it was evidently intended to go.


The statute before us for interpretation has never been applied literally.  Centuries ago it was established that a killing in self-defense is excused.  There is nothing in the wording of the statute that suggests this exception.  Various attempts have been made to reconcile the legal treatment of self-defense with the words of the statute, but in my opinion these are all merely ingenious sophistries.  The truth is that the exception in favor of self-defense cannot be reconciled with the words of the statute, but only with its purpose.

The true reconciliation of the excuse of self-defense with the statute making it a crime to kill another is to be found in the following line of reasoning.  One of the principal objects underlying any criminal legislation is that of deterring men from crime. Now it is apparent that if it were declared to be the law that a killing in self-defense is murder such a rule could not operate in a deterrent manner.  A man whose life is threatened will repel his aggressor, whatever the law may say.  Looking therefore to the broad purposes of criminal legislation, we may safely declare that this statute was not intended to apply to cases of self-defense.


When the rationale of the excuse of self-defense is thus explained, it becomes apparent that precisely the same reasoning is applicable to the case at bar.  If in the future any group of men ever find themselves in the tragic predicament of these defendants, we may be sure that their decision whether to live or die will not be controlled by the contents of our criminal code.  Accordingly, if we read this statute intelligently it is apparent that it does not apply to this case.  The withdrawal of this situation from the effect of the statute is justified by precisely the same considerations that were applied by our predecessors in office centuries ago to the case of self-defense.


There are those who raise the cry of judicial usurpation whenever a court, after analyzing the purpose of a statute, gives to its words a meaning that is not at once apparent to the casual reader who has not studied the statute closely or examined the objectives it seeks to attain.  Let me say emphatically that I accept without reservation the proposition that this Court is bound by the statutes of our Commonwealth and that it exercises its powers in subservience to the duly expressed will of the Chamber of Representatives.  The line of reasoning I have applied above raises no question of fidelity to enacted law, though it may possibly raise a question of the distinction between intelligent and unintelligent fidelity.  No superior wants a servant who lacks the capacity to read between the lines.  The stupidest housemaid knows that when she is told “to peel the soup and skim the potatoes” her mistress does not mean what she says.  She also knows that when her master tells her to “drop everything and come running” he has overlooked the possibility that she is at the moment in the act of rescuing the baby from the rain barrel.  Surely we have a right to expect the same modicum of intelligence from the judiciary.  The correction of obvious legislative errors or oversights is not to supplant the legislative will, but to make that will effective.


I therefore conclude that on any aspect under which this case may be viewed these defendants are innocent of the crime of murdering Roger Whetmore, and that the conviction should be set aside.

TATTING, J.  ... In passing on this tragic case I find that my usual resources fail me.  On the emotional side I find myself torn between sympathy for these men and a feeling of abhorrence and disgust at the monstrous act they committed.  I had hoped that I would be able to put these contradictory emotions to one side as irrelevant, and to decide the case on the basis of a convincing and logical demonstration of the result demanded by our law.  Unfortunately, this deliverance has not been vouchsafed me.


As I analyze the opinion just rendered by my brother Foster, I find that it is shot through with contradictions and fallacies.  Let us begin with his first proposition: these men were not subject to our law because they were not in a “state of civil society” but in a “state of nature.” I am not clear why this is so, whether it is because of the thickness of the rock that imprisoned them, or because they were hungry, or because they had set up a “new charter of government” by which the usual rules of law were to be supplanted by a throw of the dice.  Other difficulties intrude themselves.  If these men passed from the jurisdiction of our law to that of “the law of nature,” at what moment did this occur?  Was it when the entrance to the cave was blocked, or when the threat of starvation reached a certain undefined degree of intensity, or when the agreement for the throwing of the dice was made?  These uncertainties in the doctrine proposed by my brother are capable of producing real difficulties. ... But it is not necessary to explore these niceties further to demonstrate the absurdity of my brother’s position.  Mr. Justice Foster and I are the appointed judges of a court of the Commonwealth of Newgarth, sworn and empowered to administer the laws of that Commonwealth.  By what authority do we resolve ourselves into a Court of Nature?  If these men were indeed under the law of nature, whence comes our authority to expound and apply that law?  Certainly we are not in a state of nature.


Let us look at the contents of this code of nature that my brother proposes we adopt as our own and apply to this case.  What a topsy-turvy and odious code it is!  It is a code in which the law of contracts is more fundamental than the law of murder.  It is a code under which a man may make a valid agreement empowering his fellows to eat his own body.  Under the provisions of this code, furthermore, such an agreement once made is irrevocable, and if one of the parties attempts to withdraw, the others may take the law into their own hands and enforce the contract by violence - for though my brother passes over in convenient silence the effect of Whetmore’s withdrawal, this is the necessary implication of his argument.


The principles my brother expounds contain other implications that cannot be tolerated.  He argues that when the defendants set upon Whetmore and killed him (we know not how, perhaps by pounding him with stones) they were only exercising the rights conferred upon them by their bargain.  Suppose, however, that Whetmore had had concealed upon his person a revolver, and that when he saw the defendants about to slaughter him he had shot them to death in order to save his own life.  My brother’s reasoning applied to these facts would make Whetmore out to be a murderer, since the excuse of self-defense would have to be denied to him.  If his assailants were acting rightfully in seeking to bring about his death, then of course he could no more plead the excuse that he was defending his own life than could a condemned prisoner who struck down the executioner lawfully attempting to place the noose about his neck.  All of these considerations make it impossible for me to accept the first part of my brother’s argument.  I can neither accept his notion that these men were under a code of nature which this Court was bound to apply to them, nor can I accept the odious and perverted rules that he would read into that code.  


I come now to the second part of my brother’s opinion, in which he seeks to show that the defendants did not violate the provisions of N.C.S.A. §12-A.  Here the way, instead of being clear, becomes for me misty and ambiguous, though my brother seems unaware of the difficulties that inhere in his demonstrations. The gist of my brother’s argument may be stated in the following terms: No statute, whatever its language, should be applied in a way that contradicts its purpose.  One of the purposes of any criminal statute is to deter.  The application of the statute making it a crime to kill another to the peculiar facts of this case would contradict this purpose, for it is impossible to believe that the contents of the criminal code could operate in a deterrent manner on men faced with the alternative of life or death.  The reasoning by which this exception is read into the statute is, my brother observes, the same as that which is applied in order to provide the excuse of self-defense.


On the face of things this demonstration seems very convincing indeed. ... [L]et me outline briefly, however, the perplexities that assail me when I examine my brother’s demonstration more closely.  It is true that a statute should be applied in the light of its purpose, and that one of the purposes of criminal legislation is recognized to be deterrence.  The difficulty is that other purposes are also ascribed to the law of crimes.  It has been said that one of its objects is to provide an orderly outlet for the instinctive human demand for retribution.  Commonwealth v. Scape.  It has also been said that its object is the rehabilitation of the wrongdoer.  Commonwealth v. Makeover.  Other theories have been propounded.  Assuming that we must interpret a statute in the light of its purpose, what are we to do when it has many purposes or when its purposes are disputed? A similar difficulty is presented by the fact that although there is authority for my brother’s interpretation of the excuse of self-defense, there is other authority which assigns to that excuse a different rationale.  ...


I recognize the relevance of the precedents cited by my brother concerning the displaced “not” and the defendant who parked overtime.  But what are we to do with one of the landmarks of our jurisprudence, which again my brother passes over in silence?  This is Commonwealth v. Valjean.  Though the case is somewhat obscurely reported, it appears that the Defendant was indicted for the larceny of a loaf of bread, and offered as a defense that he was in a condition approaching starvation.  The court refused to accept this defense.  If hunger cannot justify the theft of wholesome and natural food, how can it justify the killing and eating of a man?  Again, if we look at the thing in terms of deterrence, is it likely that a man will starve to death to avoid a jail sentence for the theft of a loaf of bread?  My brother’s demonstrations would compel us to overrule Commonwealth v. Valjean, and many other precedents that have been built on that case.


Again, I have difficulty in saying that no deterrent effect whatever could be attributed to a decision that these men were guilty of murder.  The stigma of the word “murderer” is such that it is quite likely, I believe, that if these men had known that their act was deemed by the law to be murder they would have waited for a few days at least before carrying out their plan.  During that time some unexpected relief might have come.  I realize that this observation only reduces the distinction to a matter of degree, and does not destroy it altogether.  It is certainly true that the element of deterrence would be less in this case than is normally involved in the application of the criminal law.


There is still a further difficulty in my brother Foster’s proposal to read an exception into the statute to favor this case, though again a difficulty not even intimated in his opinion.  What shall be the scope of this exception?  Here the men cast lots and the victim was himself originally a party to the agreement.  What would we have to decide if Whetmore had refused from the beginning to participate in the plan?  Would a majority be permitted to overrule him?  Or, suppose that no plan were adopted at all and the others simply conspired to bring about Whetmore’s death, justifying their act by saying that he was in the weakest condition.  Or again, that a plan of selection was followed but one based on a different justification than the one adopted here, as if the others were atheists and insisted that Whetmore should die because he was the only one who believed in an afterlife.  These illustrations could be multiplied, but enough have been suggested to reveal what a quagmire of hidden difficulties my brother’s reasoning contains.


Of course I realize on reflection that I may be concerning myself with a problem that will never arise, since it is unlikely that any group of men will ever again be brought to commit the dread act that was involved here.  Yet, on still further reflection, even if we are certain that no similar case will arise again, do not the illustrations I have given show the lack of any coherent and rational principle in the rule my brother proposes?  Should not the soundness of a principle be tested by the conclusions it entails without reference to the accidents of later litigational history?  Still, if this is so, why is it that we of this Court so often discuss the question whether we are likely to have later occasion to apply a principle urged for the solution of the case before us? Is this a situation where a line of reasoning not originally proper has become sanctioned by precedent, so that we are permitted to apply it and may even be under an obligation to do so?


The more I examine this case and think about it, the more deeply I become involved.  My mind becomes entangled in the meshes of the very nets I throw out for my own rescue.  I find that almost every consideration that bears on the decision of the case is counterbalanced by an opposing consideration leading in the opposite direction.  My brother Foster has not furnished to me, nor can I discover for myself, any formula capable of resolving the equivocations that beset me on all sides. 


I have given this case the best thought of which I am capable.  I have scarcely slept since it was argued before us.  When I feel myself inclined to accept the view of my brother Foster, I am repelled by a feeling that his arguments are intellectually unsound and approach mere rationalization.  On the other hand, when I incline toward upholding the conviction, I am struck by the absurdity of directing that these men be put to death when their lives have been saved at the cost of the lives of ten heroic workmen.  It is to me a matter of regret that the Prosecutor saw fit to ask for an indictment for murder.  If we had a provision in our statutes making it a crime to eat human flesh, that would have been a more appropriate charge.  If no other charge suited to the facts of this case could be brought against the defendants, it would have been wiser, I think, not to have indicted them at all.  Unfortunately, however, the men have been indicted and tried, and we have therefore been drawn into this unfortunate affair.


Since I have been wholly unable to resolve the doubts that beset me about the law of this case, I am with regret announcing a step that is, I believe, unprecedented in the history of this tribunal.  I declare my withdrawal from the decision of this case.

KEEN, J.   I should like to begin by setting to one side two questions which are not before this Court. 


The first of these is whether executive clemency should be extended to these defendants if the conviction is affirmed.  Under our system of government, that is a question for the Chief Executive, not for us.  I therefore disapprove of that passage in the opinion of the Chief Justice in which he in effect gives instructions to the Chief Executive as to what he should do in this case and suggests that some impropriety will attach if these instructions are not heeded.  This is a confusion of governmental functions - a confusion of which the judiciary should be the last to be guilty.  I wish to state that if I were the Chief Executive I would go farther in the direction of clemency than the pleas addressed to him propose.  I would pardon these men altogether, since I believe that they have already suffered enough to pay for any offense they may have committed.  I want it to be understood that this remark is made in my capacity as a private citizen who by the accident of his office happens to have acquired an intimate acquaintance with the facts of this case.  In the discharge of my duties as judge, it is neither my function to address directions to the Chief Executive, nor to take into account what he may or may not do, in reaching my own decision, which must be controlled entirely by the law of this Commonwealth.


The second question that I wish to put to one side is that of deciding whether what these men did was “right” or “wrong,” “wicked” or “good.” That is also a question that is irrelevant to the discharge of my office as a judge sworn to apply, not my conceptions of morality, but the law of the land.  In putting this question to one side I think I can also safely dismiss without comment the first and more poetic portion of my brother Foster’s opinion.  The element of fantasy contained in the arguments developed there has been sufficiently revealed in my brother Tatting’s somewhat solemn attempt to take those arguments seriously.


The sole question before us for decision is whether these defendants did, within the meaning of N.C.S.A. §12-A, willfully take the life of Roger Whetmore.  The exact language of the statute is as follows: “Whoever shall willfully take the life of another shall be punished by death.” Now I should suppose that any candid observer, content to extract from these words their natural meaning, would concede at once that these defendants did “willfully take the life” of Roger Whetmore.


Whence arise all the difficulties of the case, then, and the necessity for so many pages of discussion about what ought to be so obvious?  The difficulties, in whatever tortured form they may present themselves, all trace back to a single source, and that is a failure to distinguish the legal from the moral aspects of this case.  To put it bluntly, my brothers do not like the fact that the written law requires the conviction of these defendants.  Neither do 1, but unlike my brothers I respect the obligations of an office that requires me to put my personal predilections out of my mind when I come to interpret and apply the law of this Commonwealth.


Now, of course, my brother Foster does not admit that he is actuated by a personal dislike of the written law.  Instead he develops a familiar line of argument according to which the court may disregard the express language of a statute when something not contained in the statute itself, called its “purpose,” can be employed to justify the result the court considers proper.  Because this is an old issue between myself and my colleague, I should like, before discussing his particular application of the argument to the facts of this case, to say something about the historical background of this issue and its implications for law and government generally. 


There was a time in this Commonwealth when judges did in fact legislate very freely, and all of us know that during that period some of our statutes were rather thoroughly made over by the judiciary.  That was a time when the accepted principles of political science did not designate with any certainty the rank and function of the various arms of the state. ... [T]hose days are behind us, and that in place of the uncertainty that then reigned we now have a clear-cut principle, which is the supremacy of the legislative branch of our government.  From that principle flows the obligation of the judiciary to enforce faithfully the written law, and to interpret that law in accordance with its plain meaning without reference to our personal desires or our individual conceptions of justice. ... 


We are all familiar with the process by which the judicial reform of disfavored legislative enactments is accomplished.  Anyone who has followed the written opinions of Mr. Justice Foster will have had an opportunity to see it at work in every branch of the law.  I am personally so familiar with the process that in the event of my brother’s incapacity I am sure I could write a satisfactory opinion for him without any prompting whatever, beyond being informed whether he liked the effect of the terms of the statute as applied to the case before him.


The process of judicial reform requires three steps.  The first of these is to divine some single “purpose” which the statute serves.  This is done although not one statute in a hundred has any such single purpose, and although the objectives of nearly every statute are differently interpreted by the different classes of its sponsors.  The second step is to discover that a mythical being called “the legislator,” in the pursuit of this imagined “purpose,” overlooked something or left some gap or imperfection in his work.  Then comes the final and most refreshing part of the task, which is, of course, to fill in the blank thus created. ...  


My brother Foster’s penchant for finding holes in statutes reminds one of the story told by an ancient author about the man who ate a pair of shoes.  Asked how he liked them, he replied that the part he liked best was the holes.  That is the way my brother feels about statutes; the more holes they have in them the better he likes them.  In short, he doesn’t like statutes.


One could not wish for a better case to illustrate the specious nature of this gap-filling process than the one before us.  My brother thinks he knows exactly what was sought when men made murder a crime, and that was something he calls “deterrence.” My brother Tatting has already shown how much is passed over in that interpretation.  But I think the trouble goes deeper.  I doubt very much whether our statute making murder a crime really has a “purpose” in any ordinary sense of the term.  Primarily, such a statute reflects a deeply-felt human conviction that murder is wrong and that something should be done to the man who commits it.  If we were forced to be more articulate about the matter, we would probably take refuge in the more sophisticated theories of the criminologists, which, of course, were certainly not in the minds of those who drafted our statute.  We might also observe that men will do their own work more effectively and live happier lives if they are protected against the threat of violent assault.  Bearing in mind that the victims of murders are often unpleasant people, we might add some suggestion that the matter of disposing of undesirables is not a function suited to private enterprise, but should be a state monopoly.  All of which reminds me of the attorney who once argued before us that a statute licensing physicians was a good thing because it would lead to lower life insurance rates by lifting the level of general health.  There is such a thing as overexplaining the obvious.

If we do not know the purpose of _§12-A, how can we possibly say there is a “gap” in it?  How can we know what its draftsmen thought about the question of killing men in order to eat them? My brother Tatting has revealed an understandable, though perhaps slightly exaggerated revulsion to cannibalism.  How do we know that his remote ancestors did not feel the same revulsion to an even higher degree?  Anthropologists say that the dread felt for a forbidden act may be increased by the fact that the conditions of a tribe’s life create special temptations toward it, as incest is most severely condemned among those whose village relations make it most likely to occur.  Certainly the period following the Great Spiral was one that bad implicit in it temptations to anthropophagy.  Perhaps it was for that very reason that our ancestors expressed their prohibition in so broad and unqualified a form. All of this is conjecture, of course, but it remains abundantly clear that neither I nor my brother Foster knows what the purpose” of  §12-A is.

Considerations similar to those I have just outlined are also applicable to the exception in favor of self-defense, which plays so large a role in the reasoning of my brothers Foster and Tatting.  It is of course true that [one case] justified this exception on the assumption that the purpose of criminal legislation is to deter.  It may well also be true that generations of law students have been taught that the true explanation of the exception lies in the fact that a man who acts in self-defense does not act “willfully.”  ... As in dealing with the statute, so in dealing with the exception, the question is not the conjectural purpose of the rule, but its scope.  Now the scope of the exception in favor of self-defense as it has been applied by this Court is plain: it applies to cases of resisting an aggressive threat to the party’s own life.  It is therefore too clear for argument that this case does not fall within the scope of the exception, since it is plain that Whetmore made no threat against the lives of these defendants.

The essential shabbiness of my brother Foster’s attempt to cloak his remaking of the written law with an air of legitimacy comes tragically to the surface in my brother Tatting’s opinion.  In that opinion justice Tatting struggles manfully to combine his colleague’s loose moralisms with his own sense of fidelity to the written law.  The issue of this struggle could only be that which occurred, a complete default in the discharge of the judicial function.  You simply cannot apply a statute as it is written and remake it to meet your own wishes at the same time.

Now I know that the line of reasoning I have developed in this opinion will not be acceptable to those who look only to the immediate effects of a decision and ignore the long-run implications of an assumption by the judiciary of a power of dispensation.  A hard decision is never a popular decision. Judges have been celebrated in literature for their sly prowess in devising some quibble by which a litigant could be deprived of his rights where the public thought it was wrong for him to assert those rights.  But I believe that judicial dispensation does more harm in the long run than hard decisions.  Hard cases may even have a certain moral value by bringing home to the people their own responsibilities toward the law that is ultimately their creation, and by reminding them that there is no principle of personal grace that can relieve the mistakes of their representatives.

Indeed, I will go farther and say that not only are the principles I have been expounding those which are soundest for our present conditions, but that we would have inherited a better legal system from our forefathers if those principles had been observed from the beginning.  For example, with respect to the excuse of self-defense, if our courts had stood steadfast on the language of the statute the result would undoubtedly have been a legislative revision of it.  Such a revision would have drawn on the assistance of natural philosophers and psychologists, and the resulting regulation of the matter would have had an understandable and rational basis, instead of the hodgepodge of verbalisms and metaphysical distinctions that have emerged from the judicial and professorial treatment.

These concluding remarks are, of course, beyond any duties that I have to discharge with relation to this case, but I include them here because I feel deeply that my colleagues are insufficiently aware of the dangers implicit in the conceptions of the judicial office advocated by my brother Foster.

I conclude that the conviction should be affirmed.

HANDY, J. I have listened with amazement to the tortured ratiocinations to which this simple case has given rise.  I never cease to wonder at my colleagues’ ability to throw an obscuring curtain of legalisms about every issue presented to them for decision.  We have heard this afternoon learned disquisitions on the distinction between positive law and the law of nature, the language of the statute and the purpose of the statute, judicial functions and executive functions, judicial legislation and legislative legislation.  My only disappointment was that someone did not raise the question of the legal nature of the bargain struck in the cave - whether it was unilateral or bilateral, and whether Whetmore could not be considered as having revoked an offer prior to action taken thereunder.

What have all these things to do with the case?  The problem before us is what we, as officers of the government, ought to do with these defendants.  That is a question of practical wisdom, to be exercised in a context, not of abstract theory, but of human realities.  When the case is approached in this light, it becomes, I think, one of the easiest to decide that has ever been argued before this Court.

Before stating my own conclusions about the merits of the case, I should like to discuss briefly some of the more fundamental issues involved-issues on which my colleagues and I have been divided ever since I have been on the bench. I have never been able to make my brothers see that government is a human affair, and that men are ruled, not by words on paper or by abstract theories, but by other men.  The are ruled well when their rulers understand the feelings and conceptions of the masses.  They are ruled badly when that understanding is lacking.

Of all branches of the government, the judiciary is the most likely to lose its contact with the common man.  The reasons for this are, of course, fairly obvious.  Where the masses react to a situation in terms of a few salient features, we pick into little pieces every situation presented to us.  Lawyers are hired by both sides to analyze and dissect. Judges and attorneys vie with one another to see who can discover the greatest number of difficulties and distinctions in a single set of facts.  Each side tries to find cases, real or imagined, that will embarrass the demonstrations of the other side.  To escape this embarrassment, still further distinctions are invented and imported into the situation.  When a set of facts has been subjected to this kind of treatment for a sufficient time, all the life and juice have gone out of it and we have left a handful of dust.

Now I realize that wherever you have rules and abstract principles lawyers are going to be able to make distinctions.  To some extent the sort of thing I have been describing is a necessary evil attaching to any formal regulation of human affairs.  But I think that the area which really stands in need of such regulation is greatly overestimated.  There are, of course, a few fundamental rules of the game that must be accepted if the game is to go on at all.  I would include among these the rules relating to the conduct of elections, the appointment of public officials, and the term during which an office is held.  Here some restraint on discretion and dispensation, some adherence to form, some scruple for what does and what does not fall within the rule, is, I concede, essential.  Perhaps the area of basic principle should be expanded to include certain other rules, such as those designed to preserve the free civilmoign system.

But outside of these fields I believe that all government officials, including judges, will do their jobs best if they treat forms and abstract concepts as instruments.  We should take as our model, I think, the good administrator, who accommodates procedures and principles to the case at hand, selecting from among the available forms those most suited to reach the proper result.

The most obvious advantage of this method of government is that it permits us to go about our daily tasks with efficiency and common sense.  My adherence to this philosophy has, however, deeper roots.  I believe that it is only with the insight this philosophy gives that we can preserve the flexibility essential if we are to keep our actions in reasonable accord with the sentiments of those subject to our rule.  More governments have been wrecked, and more human misery caused, by the lack of this accord between ruler and ruled than by any other factor that can be discerned in history.  Once drive a sufficient wedge between the mass of people and those who direct their legal, political, and economic life, and our society is ruined.  Then neither Foster’s law of nature nor Keen’s fidelity to written law will avail us anything.

Now when these conceptions are applied to the case before us, its decision becomes, as I have said, perfectly easy.  In order to demonstrate this I shall have to introduce certain realities that my brothers in their coy decorum have seen fit to pass over in silence, although they are just as acutely aware of them as I am.

The first of these is that this case has aroused an enormous public interest, both here and abroad.  Almost every newspaper and magazine has carried articles about it; columnists have shared with their readers confidential information as to the next governmental move; hundreds of letters-to-the-editor have been printed.  One of the great newspaper chains made a poll of public opinion on the question, “What do you think the Supreme Court should do with the Speluncean explorers?” About ninety per cent expressed a belief that the defendants should be pardoned or let off with a kind of token punishment.  It is perfectly clear, then, how the Public feels about the case.  We could have known this without the poll, of course, on the basis of common sense, or even by observing that on this Court there are apparently four-and-a-half men, or ninety per cent, who share the common opinion.

This makes it obvious, not only what we should do, but what we must do if we are to preserve between ourselves and public opinion a reasonable and decent accord.  Declaring these men innocent need not involve us in any undignified quibble or trick.  No principle of statutory construction is required that is not consistent with the past practices of this Court.  Certainly no layman would think that in letting these men off we had stretched the statute any more than our ancestors did when they created the excuse of self-defense.  If a more detailed demonstration of the method of reconciling our decision with the statute is required, I should be content to rest on the arguments developed in the second and less visionary part of my brother Foster’s opinion.

Now I know that my brothers will be horrified by my suggestion that this Court should take account of public opinion.  They will tell you that public opinion is emotional and capricious, that it is based on half-truths and listens to witnesses who are not subject to cross-examination.  They will tell you that the law surrounds the trial of a case like this with elaborate safeguards, designed to insure that the truth will be known and that every rational consideration bearing on the issues of the case has been taken into account.  They will warn you that all of these safeguards go for naught if a mass opinion formed outside this framework is allowed to have any influence on our decision.

But let us look candidly at some of the realities of the administration of our criminal law.  When a man is accused of crime, there are, speaking generally, four ways in which he may escape punishment.  One of these is a determination by a judge that under the applicable law he has committed no crime.  This is, of  course, a determination that takes place in a rather formal and abstract atmosphere.  But look at the other three ways in which he may escape punishment.  These are: (1) a decision by the Prosecutor not to ask for an indictment; (2) an acquittal by the jury; (3) a pardon or commutation of sentence by the executive.  Can anyone pretend that these decisions are held within a rigid and formal framework of rules that prevents factual error, excludes emotional and personal factors, and guarantees that all the forms of the law will be observed?

In the case of the jury we do, to be sure, attempt to cabin their deliberations within the area of the legally relevant, but there is no need to deceive ourselves into believing that this attempt is really successful.  In the normal course of events the case now before us would have gone on all of its issues directly to the jury.  Had this occurred we can be confident that there would have been an acquittal or at least a division that would have prevented a conviction.  If the jury had been instructed that the men’s hunger and their agreement were no defense to the charge of murder, their verdict would in all likelihood have ignored this instruction and would have involved a good deal more twisting of the letter of the law than any that is likely to tempt us. Of course the only reason that didn’t occur in this case was the fortuitous circumstance that the foreman of the jury happened to be a lawyer.  His learning enabled him to devise a form of words that would allow the jury to dodge its usual responsibilities.

My brother Tatting expresses annoyance that the Prosecutor did not, in effect, decide the case for him by not asking for an indictment.  Strict as he is himself in complying with the demands of legal theory, he is quite content to have the fate of these men decided out of court by the Prosecutor on the basis of common sense.  The Chief Justice, on the other hand, wants the application of common sense postponed to the very end, though like Tatting, he wants no personal part in it.

This brings me to the concluding portion of my remarks, which has to do with executive clemency.  Before discussing that topic directly, I want to make a related observation about the poll of public opinion.  As I have said, ninety per cent of the people wanted the Supreme Court to let the men off entirely or with a more or less nominal punishment.  The ten per cent constituted a very oddly assorted group, with the most curious and divergent opinions.  One of our university experts has made a study of this group and has found that its members fall into certain patterns.  A substantial portion of them are subscribers to “crank” newspapers of limited circulation that gave their readers a distorted version of the facts of the case.  Some thought that “Speluncean” means “cannibal” and that anthropophagy is a tenet of the Society.  But the point I want to make, however, is this: although almost every conceivable variety and shade of opinion was represented in this group, there was, so far as I know, not one of them, nor a single member of the majority of ninety per cent, who said, “I think it would be a fine thing to have the courts sentence these men to be hanged, and then to, have another branch of the government come along and pardon them.” Yet this is a solution that has more or less dominated our discussions and which our Chief Justice proposes as a way by which we can avoid doing an injustice and at the same time preserve respect for law.  He can be assured that if he is preserving anybody’s morale, it is his own, and not the public’s, which knows nothing of his distinctions.  I mention this matter because I wish to emphasize once more the danger that we may get lost in the patterns of our own thought and forget that these patterns often cast not the slightest shadow on the outside world.

I come now to the most crucial fact in this case, a fact known to all of us on this Court, though one that my brothers have seen fit to keep under the cover of their judicial robes.  This is the frightening likelihood that if the issue is left to him, the Chief Executive will refuse to pardon these men or commute their sentence.  As we all know, our Chief Executive is a man now well advanced in years, of very stiff notions.  Public clamor usually operates on him with the reverse of the effect intended.  As I have told my brothers, it happens that my wife’s niece is an intimate friend of his secretary.  I have learned in this indirect, but, I think, wholly reliable way, that he is firmly determined not to commute the sentence if these men are found to have violated the law.

No one regrets more than I the necessity for relying in so important a matter on information that could be characterized as gossip.  If I had my way this would not happen, for I would adopt the sensible course of sitting down with the Executive, going, over the case with him, finding out what his views are, and perhaps working- out with him a common program for handling the situation.  But of course my brothers would never hear of such a thing.

Their scruple about acquiring accurate information directly does not prevent them from being very perturbed about what they have learned indirectly.  Their acquaintance with the facts I have just related explains why the Chief Justice, ordinarily a model of decorum, saw fit in his opinion to flap his judicial robes in the face of the Executive and threaten him with excommunication if he failed to commute the sentence.  It explains, I suspect, my brother Foster’s feat of levitation by which a whole library of law books was lifted from the shoulders of these defendants.  It explains also why even my legalistic brother Keen ... address[ed] a few remarks to the Executive “in my capacity as a private citizen.” (I may remark, incidentally, that the advice of Private Citizen Keen will appear in the reports of this court printed at taxpayers’ expense.)

I must confess that as I grow older I become more and more perplexed at men’s refusal to apply their common sense to problems of law and government, and this truly tragic case has deepened my sense of discouragement and dismay.  I only wish that I could convince my brothers of the wisdom of the principles I have applied to the judicial office since I first assumed it.  As a matter of fact, by a kind of sad rounding of the circle, I encountered issues like those involved here in the very first case I tried.... 

A religious sect had unfrocked a minister who, they said, had gone over to the views and practices of a rival sect.  The minister circulated a handbill making charges against the authorities who had expelled him.  Certain lay members of the church announced a public meeting at which they proposed to explain the position of the church.  The minister attended this meeting.  Some said he slipped in unobserved in a disguise; his own testimony was that he had walked in openly as a member of the public.  At any rate, when the speeches began he interrupted with certain questions about the affairs of the church and made some statements in defense of his own views.  He was set upon by members of the audience and given a pretty thorough pommeling, receiving among other injuries a broken jaw.  He brought a suit for damages against the association that sponsored the meeting and against ten named individuals who he alleged were his assailants.

When we came to the trial, the case at first seemed very complicated to me.  The attorneys raised a host of legal issues.  There were nice questions on the admissibility of evidence, and, in connection with the suit against the association, some difficult problems turning on the question whether the minister was a trespasser or a licensee.  As a novice on the bench I was eager to apply my law school learning and I began studying these questions closely, reading all the authorities and preparing well-documented rulings.

As I studied the case I became more and more involved in its legal intricacies and I began to get into a state approaching that of my brother Tatting in this case.  Suddenly, however, it dawned on me that all these perplexing issues really had nothing to do with the case, and I began examining it in the light of common sense.  The case at once gained a new perspective, and I saw that the only thing for me to do was to direct a verdict for the defendants for lack of evidence.

I was led to this conclusion by the following considerations.  The melee in which the plaintiff was injured had been a very confused affair, with some people trying to get to the center of the disturbance, while others were trying to get away from it; some striking at the plaintiff, while others were apparently trying to protect him. It would have taken weeks to find out the truth of the matter. I decided that nobody’s broken jaw was worth that much to the Commonwealth. (The minister’s injuries, incidentally, had meanwhile healed without disfigurement and without any impairment of normal faculties.) Furthermore, I felt very strongly that the plaintiff had to a large extent brought the thing on himself. He knew how inflamed passions were about the affair, and could easily have found another forum for the expression of his views. My decision was widely approved by the press and public opinion, neither of which could tolerate the views and practices that the expelled minister was attempting to defend. Now, thirty years later, thanks to an ambitious Prosecutor and a legalistic jury foreman, I am faced with a case that raises issues which are at bottom much like those involved in that case.

The world does not seem to change much, except that this time it is not a question of a judgment for five or six hundred frelars, but of the life or death of four men who have already suffered more torment and humiliation than most of us would endure in a thousand years. I conclude that the defendants are innocent of the crime charged, and that the conviction and sentence should be set aside.

TATTING, J. I have been asked by the Chief Justice whether, after listening to the two opinions just rendered, I desire to reexamine the position previously taken by me. I wish to state that after hearing these opinions I am greatly strengthened in any conviction that I ought not to participate in the decision of this case.

The Supreme Court being evenly divided, the conviction and sentence of the Court of General Instances is affirmed.  It is ordered that the execution of the sentence shall occur at 6 A.M., Friday, April 2, 4300, at which time the Public Executioner is directed to proceed with all convenient dispatch to hang each of the defendants by the neck until he is dead. ... 
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DISCUSSION QUESTIONS

1.10:  Try to state in your own words the approach to statutory interpretation taken by each Justice in the Speluncean Explorers case.  How does each Justice’s name connect to his approach? In particular, look up the somewhat archaic word “tatting.” How does each Justice’s approach lead to his conclusion?  
1.11:  What are the pros and cons of each approach? Which approach or approaches most appeals to you?  Why?
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THE CASE OF THE SPELUNCEAN EXPLORERS: 

CONTEMPORARY PROCEEDINGS
61 Geo. Wash. L. Rev. 1754 (1993)

… This issue of The George Washington Law Review presents ... contemporary opinions that interpret the murder statute of the fictional Commonwealth of   Newgarth. These modern jurists attempt to address whether the four surviving explorers violated the murder statute in the light of current jurisprudential thought. …

GEOFFREY C. MILLER, J. The facts not being in dispute, this case turns on the interpretation of the statute, N.C.S.A. (N.S.) §12-A, as to which this court exercises the authority to review de novo the trial court’s decision.

 
The case appears straightforward. Section 12-A provides that “[w]hoever shall willfully take the life of another shall be punished by death.”  The defendants admit they killed Whetmore, deliberately and with the intent to cause his death. At first blush, our duty as judges appears clear: affirm the sentence of death as dictated by the statute. If the defendants’ actions were not culpable in the moral sense, that is a matter to be addressed to the Chief Executive on petition for clemency.

 
But this view is inadequate. Despite its apparent clarity, the statute requires interpretation. Someone kills a horse. It may seem preposterous to think that §12-A applies, but why? The statute prohibits willfully taking the life of “another,” without the qualification “human being,” a qualification that the legislature could have added easily. There are many contexts in which “another” can mean an animal. True, we naturally read the qualification “human being” after the word “another,” but that is only because execution for killing an animal seems excessive. Even if one concludes that the statute does not apply to animals, what about a fetus? Section 12-A has never been interpreted to condemn abortions; yet abortions take the life of human beings or potential human beings.

 
It may be argued that even if §12-A is vague in other cases, its application to the case at hand is clear: Whetmore was unquestionably within the class of persons or beings protected by the statute. Yet §12-A cannot be applied to all cases that fall within its literal terms. Otherwise, for example, the law would require that the person charged with carrying out the sentence be himself put to death: The executioner, after all, willfully takes the life of another. The person who executes the executioner would be executed in turn. This would result, if the statute were enforced, in the eventual depopulation of Newgarth. But the statute would not be enforced: The job of executioner would go unstaffed and no one would be put to death. Obviously, the statute cannot apply to executioners; but if executioners are excluded, why not others?

 
It should not be necessary to elaborate this point. The meaning of a word depends on its context. This is as true for statutes as for other speech acts. The job of a court is to interpret the language in context and to attempt, as far as is possible, to construe the statute in a way that advances the legislature’s ends. In this light, it is emphatically the court’s province and duty to interpret statutes to avoid absurdity or the infliction of unnecessary pain, even if doing so departs from the literal meaning.

 
The court’s power of interpretation is based, in part, on economic principles. A legislature could attempt to draft a statute so specific as to resolve all possible cases that might arise in the future. But because the possibilities of future events are virtually infinite, the legislature would have to spend inordinate effort to specify even the most common permutations. A statute that addressed events as improbable as the case at bar, in which explorers trapped in a cave ate one of their party, would require the legislature to spend all its time and energy for years.

 
Even if the legislature were able to accomplish this task, its labors would be counterproductive. The resulting statute would be so enormous that almost no one would know what it said. Public notice of the statute’s commands would diminish, not increase. This is especially problematic for statutes such as s 12-A because persons contemplating violence ordinarily do not consult attorneys. It is no accident that §12-A speaks in magisterial terms, as compared, let us say, with our banking law, a notorious monstrosity of over five thousand pages, which is now a historical relic (our last bank voluntarily liquidated over a century ago as a result of regulatory burdens imposed by that very statute).

 
Excessively detailed statutes contain another threat to the public welfare as well. The specific elaboration of particular circumstances subject to the statute may imply that other circumstances that could be specified are not subject to the statute. The legislature, by precisely defining conduct subject to the statute, may create loopholes under which conduct that ought to be covered is omitted. This result is particularly troubling in the case of criminal statutes, dealing as they do with conduct that society may have an overwhelming interest in deterring.

 
The efficient solution to the problem of establishing rules to govern future behavior is for the legislature to set forth a general rule and leave for the courts the resolution ex post of those cases that actually arise out of the nearly infinite possibilities ex ante. In this way, the legislature’s time is not wasted detailing the legal consequences of events that will probably never occur, and the statute is not unintentionally rendered underinclusive because of excessive specification.

 
Why should a court perform this task and not the legislature? Our legislature of over five hundred members is not suited for the factual investigation and ex post interpretation that are the essence of the judicial function. The job might be delegated to a legislative committee. Such committees, however, are not experts at factfinding or interpretation, and the responsiveness of a legislature to political pressure creates a danger of arbitrariness or abuse. Our Constitution has, accordingly, given the task of ex post interpretation to the courts.

 
Having been charged with this function, we should not shirk it. We have both the right and the responsibility to interpret statutes in such a way as to serve the apparent legislative purpose--indistinct as that may be--and to avoid absurdity or the infliction of unwarranted pain.

 
Having set forth what I believe to be the proper task of a court in interpreting the statute, I turn to the case at hand. The facts show conclusively that the death of one was necessary to prevent the death of all. Medical experts on the surface advised the trapped explorers that a rescue would not occur in time to prevent all from starving. The explorers could have awaited the death of one by natural causes, but then the condition of the others may have been irreparably weakened. The death of one while the rest were healthy was the most likely means for avoiding further fatalities.

 
Society would not be served by executing these defendants. They are not dangerous. There is no cause for retribution. Nor would their release encourage wrongdoing. The circumstances are so unusual, even unique, that this case will have no impact on the vast run of cases. On the other hand, executing these defendants would be costly. It would deprive them of their remaining life, remove them from the work force, and inflict emotional suffering on them and on their families.

 
The impact of executing the defendants on exploration activities would be mixed, but on balance a cost-benefit analysis dictates that the statute not be applied. Some cave explorers might stay above ground if they knew that in the event of an interment they could not sacrifice one to prevent the death of all. Although cave exploration may not seem a particularly important social value, some enjoy it (those who want examples based on more obviously productive activities might consider astronauts marooned in space or divers trapped in an underwater mine). On the other hand, if punishment is administered here, future explorers probably would exercise greater care to avoid becoming trapped. They also would pack more provisions. Fewer explorers would get into trouble and the costs of rescue--which here included the deaths of ten relief workers--would be reduced.

 
It is said that failing to enforce the statute as written will encourage disrespect for the law. I find this unpersuasive. We have observed that the statute is not applied against executioners although they fit within its terms. No one’s respect for the law is diminished. Rescue cases are similar. Indeed, enforcement is likely to backfire: Executing these defendants might seem so unjust as to raise public doubts about the law’s morality.

 
The most plausible argument for enforcing the statute is that the function of mercy has not been omitted from our system of criminal law; it has simply been vested in another body: the Chief Executive. Despite superficial plausibility, the argument is false. In cases in which the statute is obviously overinclusive, it is no answer that the judge should apply the statute as written and rely on executive discretion in individual cases to correct injustice. There is no assurance that the Executive will not prosecute, nor is there any certainty that the Executive, having prosecuted, will grant clemency. In the present case it is suggested that if the convictions are sustained the Executive will grant clemency; but if this is so, why did the Executive prosecute in the first place? Because executive discretion is discretionary, and accordingly subject to whim, caprice, or abuse, the courts may properly limit penal statutes in order to prevent prosecutions that do not serve the legislative purposes.

 
For these reasons, it is appropriate for this court to apply a limiting construction to §12-A. Hence, a crime is not committed when co-adventurers are placed accidentally in a situation in which the death of one is necessary to prevent the death of all, and by fair lot one is chosen and killed by the others. This conclusion, of course, has no bearing on the potential civil liability of the survivors to the family or estate of the deceased, a question not presently before the Court.

 
I would reverse the judgment and sentence imposed by the Court of General Instances of the County of Stowfield.

LAURA W. STEIN, J.  We are all of us on this Court in agreement: These men should not be hanged. This unanimity will shock any student of this Court’s recent history. But what is more shocking to any of our citizens not schooled in the ways of the law is that, despite this unanimity, two and one-half of us are willing to see these men hang.

 
My brothers Truepenny and Keen and half of my brother Tatting falsely blame this result on the Chamber of Representatives. To the extent they claim that the Chamber thought about a case like this and decided on the result of hanging, that seems almost certainly to be mistaken history. There is no evidence that would support such a conclusion. To the extent they claim that if the Representatives had thought about this case, they would have intended the result of hanging, it does great disservice to that body’s members; it imputes to the legislators a belief that not one of my brothers believes reasonable. Finally, to the extent that my brother Keen would suffer these men to be hanged to pressure our legislature to pass clearer laws in the future, that result is monstrous. One cannot expect the legislature to think in advance of the myriad cases that could arise that might someday arguably fall within the reach of the words it enacts. To send people to their deaths to force the legislature to cover all possibilities is both barbaric and futile. Although the Act’s meaning may not be wholly indeterminate, it is certainly underdeterminate. Our role as judges is to assess how the words of the legislature apply to the concrete situations that come about in this world. My brothers have expressed a willingness to let these men hang; if such hanging occurs it is they, and not the Chamber, who will be responsible.

 
The result that we should reach--absolving these men of the murder charge-- seems clear based on all of our intuitions. Two points, however, bear further discussion. First, on what are these intuitions based? Second, how can we legally justify this absolution, which we intuit to be morally just?

 
The first question is a difficult one, and it is one that my colleagues have not attempted to answer. As students of my prior opinions are no doubt aware, I believe that the proper way to assess questions of justice is to consider the effect of our possible decisions on distributions of power among groups in our society. I approach questions this way because I think that the greatest injustice that exists in our society is the systematic oppression of certain social groups; the only way to remedy that injustice is to take distributions of power seriously. Within this context, I often focus on the effect of a decision on the power of women, because women clearly are among the groups that have suffered and do suffer social oppression. 1 

 
This case, however, is so exceptional and so easily limited to its extreme facts that whatever decision we render will have little direct effect on the empowerment of any social group. These men became stranded and were in such difficult straits that they reasonably believed that the only way to preserve their own lives was to kill and eat one of their members. We may decry the irresponsibility of these men in putting themselves in this position and then expecting rescue at all costs. That does not change, however, the extraordinary nature of their predicament or, concomitantly, of this case.

 
The indirect effects of our decision are harder to measure. At times, I have heard friends argue that leniency in criminal matters generally harms women because women are disproportionately victims of crime. On the other hand, I recently read an article analogizing this case to the ancient cases that recognized that battered women who kill their abusers can be relieved of criminal liability. As this exemplifies, expanding criminal defenses can, at times, be empowering for women. Consequently, as is frequently the case, general principles about the impact of criminal law do not help me.

Why then do I conclude that these men should not be hanged? Although I am not fully sure what lies behind my intuition, it seems to be a sense that much would be lost and nothing gained by hanging these men. They would lose their lives and their families, and others who loved them would lose them, and to what benefit? We would not make a believable statement about the sanctity of life by taking theirs; nor does it seem likely that we would deter any troubling behavior in the future.

 
But how am I to justify this result as a legal matter, so that my decision can fit into a fabric that has more strength to it than simply the personal preference of an unelected jurist? My brother Foster would say that we have no right to judge these men, because the killing did not take place in our society, but in a new society of the cave, governed by the state of nature, into which our laws did not reach. This type of reasoning disquiets me. It reminds me too much of the now thankfully discredited grossest understanding of privacy that some of our forefathers (and I do mean fathers) held dear, namely, a notion that because certain activities took place in isolation from a public space, the public could not judge them. Why is it logically more compelling to say that everything that takes place in the cave escapes our social judgment than to say the same thing about activities that take place in a “private” home?

 
True, there were no women in this cave, so unlike the home, it could not have been used as a sphere for the oppression of women. But, suppose there had been one woman among the Spelunceans, and the men chose her to be killed on the theory that female life is less valuable. In that situation, I would want to condemn the behavior of the Spelunceans; I cannot accept that because they were in a cave I would lose the ability to render judgment.

 
Nonetheless, I think that my brother Foster is onto something. As my foremothers have argued, a vision of justice is incomplete if it does not take into account the relationships among the people who are, in a broad sense, involved in the case. See Gilligan v. Kohlberg.2 I think that we have lost the ability to judge these men at this time, not because they were in a different society from us, but because they were in the same society, and we failed in our social obligations to them.


The Spelunceans asked for our guidance again and again. Given the constant coverage that this event received in our media, it is unlikely that anyone in our society was not aware of their plaintive request for guidance as to whether they should kill one of their members to save the rest of the group. None of us (and I include myself in the group) would answer. We were willing to see this problem as theirs and not our own.

 
In this regard, I have always felt some discomfort with the role that society gives to this Court, which is constrained to after-the-fact judgment, without an institutional ability to advise beforehand those people who could be affected by our vision of the law. If we expressed our opinions before the fact, we would be inviting a dialogue among members of our society at a meaningful time about how those in our society should act. In contrast, by waiting to announce our judgment until after the fact, in conjunction with a final decision to free or condemn human beings, we set ourselves apart from our society, as if we have some privileged access to truth. I agreed to serve on this Court despite these reservations. In ordinary cases I move beyond these concerns and find myself able to render judgment. This case, however, is different. In ordinary cases, those in our society have engaged in some prior dialogue about how people should behave in the relevant situation. But in this case there was no such dialogue that the Spelunceans could have looked to for guidance. Indeed, we declined to discuss the issue with them even after they begged us to do so.

 
If we would not condemn this act before it happened, how can we be heard to condemn it now? By refusing to make a decision at a time when it could have influenced these men’s action, we cannot now condemn them for making their difficult choice. Cf. State v. Abused (recognizing a legal defense for battered women who kill their abusers, resting in part on society’s failure to provide these women with any meaningful alternatives).

 
Colleagues with whom I have discussed my reasoning have asked me to address how I would decide this case if our society had answered the Spelunceans’ call. My first inclination is to resist this question. I am not at all sure about the utility of addressing strange hypotheticals, unlikely ever to occur. But to quiet their concerns, let me say that we who were outside the cave could have responded to our compatriots’ cries for help in three ways: We could have told them to go ahead and kill one of their members; we could have told them not to; or various members of this Court could have given them conflicting opinions. In the first case, we clearly would be estopped from condemning the Spelunceans. In the second and third cases, we may have acquired the ability to judge them, but I find it unnecessary to decide what judgment we should have rendered if the facts had been thus presented.

 
Finally, I do not mean or want to say that, given our unwillingness to answer these men, we cannot judge any of their possible actions. As I mentioned above, there were some criteria that they could have used to make their choice that would have been so clearly wrong that I would willingly judge and condemn the survivors. But their lottery--which they proposed to the world while they were inside the cave and which we did not then condemn--does not fall into that category.3  I am estopped from judging with hindsight those to whom I willfully would not give guidance beforehand. I say, let these men go free.

JEREMY PAUL, J. It is with serious misgivings but nonetheless voluntarily that I assume my duties as a member of this Court, called upon in my first case to help resolve the extraordinary case of the Speluncean Explorers. It has always been my view, and the view of my compatriots and former colleagues in the legal academy, that the organized violence of the state is a poor method for resolving human conflict. I cannot deny, however, that some form of coercion is as inevitable as it is undesirable. And so, with the hope of disrupting this Court’s traditional ways of looking at legal problems and in some small way contributing to the liberation of the human spirit, I agreed to assist in the way our new Chief Executive thought best.

 
I find immediately, however, that the constraints of the judicial role, which require me both to reach and argue toward an outcome, conflict with my passion for speaking the truth about matters of this kind. Having donned judicial robes, I would like to convince my colleagues and the general public that reversal of the defendants’ convictions is the only appropriate outcome. In that regard, I am highly tempted to construct an argument emphasizing the monstrosity of a system that would consider putting people to death for an action that does not even constitute a crime in the eyes of many citizens or in the considered view of distinguished members of its highest Court. How can we, in short, consider sanctioning the invocation of the state’s harshest penalty upon defendants whose actions we can easily imagine as our own, when the fact remains that too often a mere slap on the wrist is administered to perpetrators of commercial frauds that bankrupt thousands?

 
Generalizing this point, I would wish to remind my colleagues of Newgarth’s historical hostility to state intervention in private affairs. In the absence of clear and compelling reasons to the contrary, all branches of the government, including the judiciary, have always struggled to respect the autonomous, self-governing character of our citizenry. What else accounts for the oft-repeated maxim that courts will not rewrite the terms of freely agreed- upon contracts? We, too, should pause before concluding that these defendants, placed in an impossible position calling for resourcefulness and self- determination, not only reached the wrong conclusion but one deserving of severe, official punishment.

 
Here, to be sure, the defendants went well beyond the confines of a voluntary agreement by violently inflicting death as a solution to their problem. But the infliction of injury alone has never been enough to warrant coercive sanction. The megapharmacy need not fear punishment when it opens next door to the small druggist, thus stripping her of her livelihood. If we justify such harm (which the druggist will experience as violent harm) on the dubious grounds that lower prices produce a greater good for the greatest number, surely these defendants too can convincingly maintain that their actions produced the most collective satisfaction possible under such dreadful circumstances.

 
Neither will a reversal of the defendants’ convictions, as the Chief Justice appears to fear, pose any threat to the Rule of Law, or even to the undeniably salutary principle that physical violence is a generally inappropriate means for resolving disputes. The circumstances of this tragic case are so unlikely to recur that our sanction of the defendants’ conduct is less likely to provide license to potential murderers than the more realistic possibility that vigilantes might use the insanity defense to convince sympathetic juries to condone crimes of vengeance. Indeed, even those seeking a broad characterization of my proposed holding reversing the convictions couldn’t fairly say much more than that those who kill with reason to believe it necessary to save their own lives and those of others (outside the family) don’t deserve to be treated as garden variety murderers. Surely this is preferable to executing defendants about whose guilt so much doubt remains.

 
Finally, we would be naive to embrace the Chief Justice’s view, echoed by Justice Keen, that the literal language of the statute settles the legal issue. As ably demonstrated by Justice Foster, this Court has refused to read the murder statute literally and has thus avoided the injustice of punishing persons who act in self-defense. More important, if called upon to do so, we should reach a similar conclusion again. How else could we respond, for example, to a case like Commonwealth v. SuperDad, in which the courts of our sister state, Oldgarth, recently acquitted a father when the evidence showed that he had shot a woman as she was in the process of strangling his young son? The point is that we ask too much of the legislature if we expect them to anticipate every imaginable future occurrence. Perhaps it would be better, as Justice Keen suggests, for the legislature to amend the murder statute to allow defendants to argue self-defense. But would Keen have authorized the state to execute a defendant who acted reasonably to save his own life merely to punish the legislature for its lack of foresight? Should we really order these defendants put to death because the legislature failed to consider including an exception for explorers trapped in a cave? The question seems to answer itself.

But if I am right, and my judicial instincts tell me I am, and if everything I have said thus far points, as I believe it does, to the conclusion that we should reverse the convictions and go home, why then do I pause before simply casting my vote? Alas, the answer lies in my search for judicial candor. As noted, I am entirely persuaded that all I have said compels reversal of the defendants’ convictions. Yet I must also concede that were a different question before the Court, I can easily imagine myself disputing virtually all the arguments above that I find here so convincing.

 
Consider, for example, my well-founded reliance on Newgarth’s historical aversion to state intervention in private affairs. I would be the last member of this Court to invoke this principle were we facing a government plea to reverse our long-standing common law rule that shields a husband from prosecution for raping his wife. The woman’s right to bodily integrity and personal dignity far outweigh any “anti-intervention” principle, and I would vote this way even were I persuaded that punishing the husband flew in the face of much popular sentiment and the considered judgment of some of the less enlightened members of this Court.

 
Indeed, as I think about it further, I’m not sure I can even make sense of the notion of keeping the state out of private affairs. Since the government is responsible for setting the rules of property and contract under which all transactions take place, and since the government sets the rules that determine who constitutes a family and what powers parents have over children, I wonder whether we can speak coherently of a private realm from which government should be excluded. And, if not, then what happens to my claim that we should withhold punishment of these defendants in the name of an undisturbed private sector?

 
I am tempted to respond that the longer a public rule is in effect, the more we will tend to forget its role in shaping conditions that now appear to us private. Police officers, for example, returning runaway children don’t feel like meddlesome intervenors. Perhaps, then, some element of timing can serve to rescue Newgarth’s longstanding faith in a public/private distinction. But my colleagues will likely point out that the laws against murder are among our oldest, so that my claim that the state should not intervene here is merely a restatement of the idea that the defendants aren’t murderers rather than a defense of that idea.

 
Similar doubts arise over the general principle that private citizens may justifiably coerce their fellows in the name of overall social utility. I would summarily reject this argument were it raised on behalf of a land developer who sought to bulldoze his neighbor’s home to make way for a new shopping mall. Indeed, I would vote to enjoin the proposed demolition no matter how valuable I thought the mall would be to the community. But, of course, my concern for the homeowner’s right not to be treated as a means to a greater end parallels quite closely my colleagues’ outrage over the extinction of Mr. Whetmore’s rights. I see the cases as different in part because the developer has other ways to proceed, whereas our defendants had few other choices. Again, however, this is merely another way of saying I find the defendants’ conduct justified and for reasons other than mere invocation of the greatest good for the greatest number.

 
Neither would I always want to rely on the sui generis nature of events to excuse what I thought was wrongdoing. Suppose a man killed his identical twin to harvest blood products that were then successfully used to save the lives of the killer’s quadruplets suffering from the effects of a rare poison for which no other cure was available. We would probably be safe in concluding that no similar circumstances would arise, whether or not we reversed the killer’s conviction. Yet I am not sure I would vote to let the killer go free. In my view, our defendants are less culpable since, unlike the desperate father, they had reason to believe their victim would die of starvation if they did not kill him. Again, however, the point is that although the slim precedential value of our case may diminish our worry over how to decide future cases it cannot alone tell us how to decide this case.

 
Finally, like my colleagues Truepenny and Keen, I can imagine myself at times looking to a statute’s literal language to help resolve a dispute. I grow tired, for example, of ceaseless efforts on behalf of Newgarth’s reactionary forces to exclude certain top policy jobs from our antidiscrimination laws or to exclude certain cash receipts from the legislative definition of taxable income. To these folks I would readily say that such exceptions are best drafted in the legislature and that they should expect no help from this Court.  

It is clear then that my hostility to statutory literalism also draws heavily on the context of the case now before us in which an advance legislative exception appears unlikely and the consequences of enforcing the literal language are so harsh. Indeed, as my persistent doubts have revealed, context appears at the root of virtually every argument I have advanced on behalf of reversing the convictions.

 
So it is at this point that I must return to a more extended consideration of my judicial role. I continue to believe strongly in the reversal of the defendants’ convictions. Under a traditional view of judicial authority, however, my inability to announce an overarching principle that compels reversal might suggest that I should follow Justice Tatting’s lead and withdraw from the case. Nothing could be further from my mind.

 
For if there is one point on which I disagree clearly with my colleagues, it concerns the necessity of a logical and irrefutable explanation to justify the imposition of judicial authority. Justice Foster, whose views are often close to mine, claims that his argument (that the defendants were effectively in a state of nature) “permits of no rational answer,” but I think Justice Tatting provided one when he illustrated the difficulties in determining when the defendants had passed into this state of nature and when he explained this Court’s lack of authority or ability to render judgment pursuant to natural law. Tatting fled the case, leaving the defendants to be executed, because he could not “decide the case on the basis of a convincing and logical demonstration of the result demanded by our law.”  But in doing so he helped decide the case nonetheless. Justice Handy finds the case “one of the easiest” he has had to decide because he reduces it all to a question of what the common man would decide. One wonders if he would give the same effect to constitutional guarantees designed to safeguard the rights of minorities against the demands of the common man. As noted above, the Chief Justice and Justice Keen would rely heavily on the literal language of the statute despite the obviously strong arguments against doing so. Each of these judges clings to a version of the case that candor should compel them to disavow. But each of them has (or in Tatting’s case wants) something to offer that I quite plainly do not.

I have no story to persuade the affected parties that they should listen to me because I am merely following the law. I acknowledge that being a judge often requires me to make up the law as I go along and that there is nothing I can do about this. Before becoming a judge, I had hoped that forcing judges to acknowledge this would make it more difficult for them to impose unjust decisions because they would have to take responsibility for outcomes. At the same time, I feared that allowing judges to acknowledge their power would make it easier for them to impose unjust decisions because outcomes could no longer be criticized as plainly against the law. Perhaps now I will discover how this tension will play out in Newgarth politics. To be truly candid, however, I must concede that whether my emphasis on judicial originality will have politically progressive consequences is itself a matter of context.

 
I plan to proceed with my strategy of emphasizing the contextual nature of my decisions nonetheless. In part, this is a matter of personal faith in that I have come to believe that a society built on truth is our best defense against tyranny. In part, it is a matter of personal style in that I enjoy highlighting complexity. And in part I act out of sheer distaste for the pretension and sham that I believe characterize the relentless effort to cloak difficult decisions in the garb of abstract principle.

 
Let me be absolutely clear then that I take no refuge in any of the more familiar attempts to justify my vote in the face of my inability to defend it by reference to universal principles. I find no comfort in the idea that my arguments supporting reversal may be accumulated so that their weight overwhelms the other side despite the possibility that each counterpoint to the arguments I have advanced may be valid individually. Aggregating bad arguments to make the whole greater than the sum of the parts differs little from the alchemist’s claim of turning lead into gold. Neither do I ask my colleagues or my readers to validate my conclusion merely because I have acted in good faith. I want you to attend to the persuasiveness of what I have said, not the sincerity with which I have said it.

 
Finally, I emphatically reject the idea that my explicit willingness to find a principle persuasive in one context that I would reject in another means that my decision here boils down to nothing more than “politics.” I acknowledge that my past experience and unconscious mental constructs help shape my decision, but I can’t imagine a world in which this would not be true of decisionmakers with power. I wonder then precisely what is meant by “politics.” Certainly, there is no ready-made political agenda that corresponds to the needs of our unfortunate defendants. Moreover, I cannot envision an intelligent form of politics that would not be beset by the same tendency toward contextual decisionmaking, which appears to bedevil the law. In short, my decision not to punish these defendants does reflect a political predilection hostile to state-imposed violence. But this predilection is no more universal than any of the legal principles that I have already invoked.

I vote then to reverse the convictions. You may still ask why, and I answer that, alas, there is no more for me to say. It would be a monstrous thing to put these defendants to death for actions we can’t even agree constitute a crime. You may disagree and offer your own reasons in support of a different outcome. Fate has it, however, that I am the judge. If you can’t agree with me, I ask you whether in all honesty you can see yourself bringing matters to the task that I have not considered. If so, let’s talk, but in the meantime I would set these defendants free.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

1.12:  What do each of the three additional opinions from the 1993 Symposium add to the analysis of the case? What are the pros and cons of each approach? Which approach or approaches most appeals to you?  Why?
1.13:  All eight of the opinions seem take as given that the defendants ethically/morally should not be viewed as murderers. What arguments could you make to challenge this assumption?
(  (  (  (  (  (  (
William S. Blatt, Interpretive Communities: 
The Missing Element In Statutory Interpretation
95 Nw. U. L. Rev. 629, 632-33, 636-59 (2001)

Current Scholarship on Statutory Interpretation

The Debate Over Theory: Scholars spend considerable energy debating the appropriate theory of statutory interpretation. They offer three theories, which form a spectrum…. In the center is intentionalism, which looks to legislative intent, the traditional approach to interpreting statutes. Legislative intent can be understood either narrowly or broadly, as referring to either the actual beliefs of legislators or an objective purpose independent of personal views. The latter understanding has dominated since the New Deal. In the last fifteen years, scholars have explored more extreme theories. Textualists, most prominently Justice Scalia and Judge Easterbrook, narrow the inquiry by focusing on statutory language. Dynamic interpreters, notably Professors Eskridge, Sunstein, and Aleinikoff, broaden the inquiry by considering the best answer, the result a court would reach if unconstrained by original intentions. …

Underlying Models of the Legislature:  Theories of interpretation do not stand in isolation. In a system based on legislative supremacy, courts are subordinate to Congress. Therefore, judges choosing among theories of interpretation necessarily make assumptions about the legislature. Legal scholars typically discuss three models of legislative behavior.

One model is that of a rational actor. Rationality varies in intensity. At a minimum, it requires mere intelligibility. One famous analogy compares the legislature to a housekeeper directing a domestic to “fetch some soupmeat.”44 A stronger version demands the systematic pursuit of the common good. Hart and Sacks posited that the legislature was “made up of reasonable persons pursuing reasonable purposes reasonably.”45 
 
The rational actor model supports intentionalism. Rational actors have intent, and legislative history supplies reasons for legislative action. Different degrees of rationality support different conceptions of legislative intent. Scholars inquiring into the legislature's actual understandings assume that statutes are intelligible commands of the sovereign. Scholars searching for objective purpose assume that the legislature systematically pursues the common good….

 
The second model, found in public choice theory, is that of a malfunctioning machine. Public choice theory regards preferences as exogenous, or preceding the process. This means that preexisting, usually materialistic, objectives drive legislation. The legislature passively mirrors the preferences of society at large. Two factors, however, prevent the legislature from reflecting society's preferences. First, some interests, most noticeably those that are large and diffuse, are underrepresented in the legislative assembly. Such interests have difficulty organizing because they cannot prevent noncontributors from free riding upon their lobbying efforts. Second, legislation sometimes does not reflect the views of the assembly. Majority voting cannot aggregate certain preferences.55 The malfunctioning machine model supports textualism. It casts doubt on the coherence of legislative intent and the reliability of legislative history. It leaves statutory language as the only certain product of the legislative process. 

 A third model of the legislature, developed in civic republicanism, is that of a forum for deliberation. This model treats preferences as endogenous, that is, as resulting from the democratic process. Individuals do not know what they want until they engage in discussion. Accordingly, government plays an active role in developing preferences. Legislation is not a flawed mirror of society at large. In fact, it plays an essential role in the development of public values and the inculcation of civic virtue. 
 
The forum for deliberation model supports dynamic interpretation. Legislation is part of an ongoing debate over public values. That discussion does not end with the legislative session, but continues into society at large. Courts participate in this ongoing discussion and are not limited to materials emanating from the legislative process. 
Gaps in Current Scholarship.  … [C]urrent scholarship oversimplifies the legislature. The debate over theory reduces legislative behavior to a single model. It slights the fact that Congress is a huge institution in which elected representatives play but one role. The public provides considerable input. Congress's deliberations are televised and its offices are open to everyone. Furthermore, Congress has nearly twenty thousand employees. Legislators live and die with elections, but many of their employees do not. The employees often regard themselves as experts in substantive fields.
 
Second, current scholarship lacks a comparative description of governmental institutions--a common baseline by which to assess similarities and differences. Such a baseline is necessary to choose a theory of interpretation. Courts interpreting statutes do not just adopt a model of the legislature; they also make assumptions about judicial behavior. The malfunctioning machine model supports textualism only if judges cannot adjust for deficiencies in the legislative process. Similarly, the forum for the deliberation model supports best answer only if judges are viewed as participants in deliberation. 

Interpretive Communities and Current Scholarship

The Policy, Political, and Public Communities:  There are, however, richer accounts of institutions than those offered in the current debate. Astute students of government have long recognized that government involves three basic groups. In 1939, Karl Llewellyn described the working constitution by reference to specialists in governing, interested groups, and the general public.76 Fifty years later, John Kingdon provided substantial empirical verification for this taxonomy.77 Conducting 247 interviews with Washington insiders, Kingdon identified three separate streams—policy, political, and problem—feeding into governmental decisions. 


Llewellyn and Kingdon's work dovetails with Stanley Fish's concept of an interpretive community, which constitutes a shared point of view as much as a group of individuals.79 These communities comprise ideal types—intellectual constructs that reflect widespread phenomena, but that do not exist in pure form. [FN80] Their use is justified not by some ultimate truth but by the insights they generate. [FN81] Llewellyn and Kingdon's work points to three interpretive communities, which comprise both the author and the audience for statutes. These communities are each described by a different model. 

 
The first community, the policy community, consists of professionals with specialized substantive knowledge. Members of this community work in administrative agencies, congressional offices, universities, and sometimes, lobbying groups. The policy community comprises the hidden actors in government. Sharing specialized understandings, the policy community strives for consensus through reasoned argument. 

The policy community consists of separate subcommunities, depending upon the substantive area. There are as many subcommunities as there are subjects. Different communities form around subjects, such as the environment, corporate securities, communications, and taxation. The communities vary considerably as to their coherence and structure. Taxation, for example, is the province of a relatively small cadre of lawyers and economists concentrated in the Treasury Department and the staffs of the tax writing committees. … 


The policy community is described by the rational actor model, especially in its strong form. That community views itself as pursuing reasonable ends reasonably. … The dynamics of the policy community insulate it from the difficulties predicted by public choice theory. Reaching agreement through persuasion instead of voting, this community is less subject to [the problems described in note 55.] Furthermore, this community is largely immune from the free rider effect. Relatively unconcerned with material self-interest, the community is less moved by group pressure.
 
The second community is the political community. This community consists of the elected politicians and their consultants, who each respond to electoral, partisan, or pressure group factors. Politicians reach out to voters, debate opposing politicians, and court interest groups. Members of this community comprise the visible actors in government: the President and his administration, political appointees, members of Congress, and political parties. The political community reaches consensus by bargaining rather than persuasion. Voting is crucial. Its members trade provisions, build coalitions, and compromise. 

 The machine model most accurately conveys the self-understanding of the political community. That community consciously responds to exogenous preferences. Elected politicians focus on re-election and undertake strategic actions designed to enhance their personal power. Their substantive positions derive from constituents—organized interest groups or political parties.

 The third community, the public community, consists of society at large, persons lacking a special role in government. The public community is the largest and most heterogeneous community. Its members usually don't know and don't care about legislation. They usually react instinctively, drawing conclusions from unquestioned images and symbols. On rare occasions, segments of the public community actively mobilize for social change. Core elements of the forum for the deliberation model resonate with the public community. Public preferences are typically endogenous, emerging only through a process, such as polling or legislation. By contrast, the policy community begins from preexisting goals like efficiency and equity and focuses on the best means for achieving them. Furthermore, civic virtue develops in the public community, not among policy elites.

Other aspects of the forum for deliberation model resonate with the policy community. That community engages in hands-on, day-to-day issues of governance. Public participation is largely restricted to occasional, large-scale social movements, culminating in “constitutional moments.”98 Furthermore, the policy community deliberates more deeply. By contrast, the public community typically reacts instinctively. It does not probe and reconsider its position.

Each community has its own sphere of influence in government. The public community exerts the greatest influence over the agenda, the list of subjects to which persons in government pay attention. Action requires perception of a public problem. The policy community has the greatest influence over the specification of alternatives. This community has principal responsibility for drafting legislation. The political community operates in both realms, influencing both proposals and agendas. The relative contributions of the communities may vary from subject to subject. The policy community plays a large role in technical areas like tax, where the sheer density of the statute and the importance of specialized knowledge reduce access from other communities. The political community dominates more accessible areas such as tariffs, in which there are obvious winners and losers. The public community has more impact on high profile issues such as civil rights, on which almost everyone has an opinion.

Interpretive Communities in Government.  A recognition of interpretive communities fills some gaps in current scholarship. That acknowledges the diversity of the legislature by revealing that Congress is the meeting place of all three communities. The public community forms the backdrop against which Congress operates, exercising its influence through polls and elections. The political community dominates representatives and their personal staffs. … The policy community is represented in the professional staff. … [P]rofessional training and executive branch experience link committee staff to the policy community.
 
Legislation involves all three communities, not just the political one. The sheer difficulty of passage … generally demands that legislation have a veneer of public benefit. Even industry specific subsidies are couched in terms acceptable to the entire country. Advocates of agricultural subsidies, for example, usually appeal to the plight of the family farm, a powerful symbol in American culture. On the other hand, legislation will not proceed without a credible solution, a component that requires policy consensus.
 The role of the communities in legislation is illustrated by … the Civil Rights Act of 1964. The public community placed the bill on the legislative agenda. Mass movements led by civil rights and religious groups focused attention on civil rights. The political community affected both the timetable for enactment and the substance of the legislation. Politicians scheduled the bill for legislative consideration and engaged in the bargaining and negotiations necessary for the bill to become law. Finally, the policy community provided statutory language and technical expertise. … 

 
Issues arise at different levels in the legislative process. Some high profile issues are central to public understanding. For example, the public clearly expected that the Civil Rights Act would overturn Jim Crow. Other issues pertain to political deals cut on behalf of organized groups. The burden borne by employers and unions was brokered by politicians. Still other issues fall below the political radar screen and are left for resolution by the policy community. Rules of procedure and administration fall within this category.  …

 The Effect of Communities on Statutory Interpretation.   Cutting across institutions, the interpretive community account bridges positions in the debate over the appropriate theory of interpretation. … [J]udges encounter legislative product emanating from all three communities, each presenting a distinct interpretive challenge and range of options. By providing a context for assessing competing claims about the legislature, the interpretive community account grounds the intuition that different statutes deserve different theories of interpretation.

There is no simple one-to-one correspondence between the responsible community and the theory of interpretation chosen by judges. … Community involvement does, however, affect the relative weight given each theory. Thus, the center of gravity among theories varies depending upon the community responsible for the issue.
 
The Policy Community and [the Parallel to] Review of Agency Decisions. … For issues emanating from the policy community, judges can replicate the reasoning underlying the statutory provision—an approach that permits them to fill necessary gaps. Failing that, courts can at least adopt an intelligible reading. Thus, the challenge is similar to that encountered in reviewing agency actions…. 


The willingness of courts to engage in policy analysis is influenced by the proximity of the particular policy discourse to traditional legal expertise. The closer the policy discourse is to legal expertise, the more likely it is that the court will inquire deeply into the substantive result. For core legal areas, namely, rules of procedure and evidence, courts exercise independent judgment. …

 
Further afield from core legal expertise are common law subjects such as contracts and torts. Although they lack unique expertise, courts nonetheless have abundant experience in such areas. Accordingly, courts sometimes interpret statutes governing contracts and torts as developments of the common law. …

 
Still further afield are subjects that lawyers do not routinely master pursuant to their legal training. Largely a product of the regulatory state, these subjects include antitrust, environmental law, bankruptcy, patents, and taxation. Judges who master these areas often engage in purposive interpretation. For example, the willingness of usually textualist Judges Posner and Easterbrook to engage in substantive interpretation of antitrust laws is likely influenced by their mastery of law and economics. … 
 
The Political Community and [the Parallel to] Interpretation of Contracts. Courts have great difficulty discovering the views of the political community. That community lacks a mode of reasoning reproducible by outsiders, and courts in particular are insulated from its electoral, partisan, and interest group influences. Furthermore, because a political compromise is highly sensitive to historical conditions, it is uncertain whether even the political community could later replicate a given deal. Thus, for issues emanating from the political community, judges face a challenge similar to that presented in interpreting a contract. Unable to reach conclusions about substantive results, the court settles for implementing the will of another. 
 
It may do so by reconstructing the original legislative “deal” – predicting what the enacting legislators would have done with the issue before them, considering legislative history as appropriate. Failing that, some judges adopt rules designed to alter legislative drafting. Just as courts interpreting contacts adopt a parol evidence rule, courts reading statutes might adhere to plain meaning. Such an approach encourages the legislature to state the deal as precisely as possible. … As a bargain, the statute lacks an overriding purpose or best answer. Courts are left with actual intent, or statutory text, if evidence of such intent is lacking. Extrinsic policy affects interpretation only at the margins.

The Public Community and [the Parallel to] Constitutional Interpretation. Courts can theoretically discern the views of the public community, but have difficulty doing so [in practice]. The concepts that move this community are accessible to judges as members of society at large, but seldom answer specific questions of statutory  interpretation. The product of a community lacking a specialized perspective, these concepts consist largely of symbols and stories that fit uneasily into legal discourse. These concepts … are too fuzzy and abstract to generate legislative detail.

 
This intermediate access makes statutory interpretation similar to constitutional construction. Although there are many ways to construe the constitution, constitutional interpretation is especially sensitive to public values. … This public quality encourages courts to abandon traditional legal materials, like statutory language and legislative history, and grasp popular understandings directly. Such abandonment, however, is not inevitable, and courts confronting public issues often adhere to their professional role. 
 
This challenge offered by the public community affects the weight attached to each theory of interpretation. On the one hand, the case for text diminishes. The public knows and cares little about statutory language. On the other hand, the diversity of the public community makes determination of a best answer hazardous. In cases in which public understanding is clear, however, the center of gravity shifts toward best answer. …

Identifying the Responsible Community.  A critical task, obviously, is determining which communities are responsible for which issues. Performing this task ultimately entails a judgment about the division of labor in government. The overall pattern is clear: the policy community handles most issues confronting courts, the political community deals with many such issues, and the public community touches only a few. 

Subject matter offers one clue to community responsibility. Responsibility varies depending upon whether the issue is technical, distributional, or ideological. The policy community dominates technical issues, those ancillary to larger decisions. Resolving those issues requires the specialized substantive knowledge that defines this community. The political community gravitates towards distributional issues—those conferring concentrated economic benefits on groups organized around narrow interests. Such groups' abilities to closely monitor legislation gives them political power. The public community follows ideological issues, highly emotional questions with broad impact. Rising above the interest group politics, issues like civil rights, school prayer, and abortion engage society at large. 
 
Moreover, there are two markers of community involvement. One is the type of secondary source discussing the issue. The policy community writes the detailed analyses contained in committee reports, regulations, and judicial opinions. The political community assumes more prominence in floor statements, public speeches, and the trade press. Public attention usually emerges in the popular media. A second marker is the briefing of the case. The filing of amicus briefs indicates that the issue has gained prominence. The filing of such briefs by industry groups indicates political interest; whereas, the filing of briefs by ideological groups indicates public interest.
 
Community involvement can certainly be difficult to ascertain. In many leading statutory interpretation cases, however, relative community involvement is pretty clear. [U.S. v.] Locke[, 471 U.S. 84 (1985),] presents a case from the policy community. The issue of whether statutory language requiring a filing “before December 31” permitted a filing made on that date was ancillary to the overall scheme and, like most procedural issues, fell within the lawyer's expertise. Politicians do not care about such matters, unless a particular date is essential to conferring a promised benefit. External markers confirm this placement. The only secondary sources discussing the filing date were the committee report and the implementing regulation. Only one of the five amicus briefs filed before the Supreme Court discussed the meaning of “December 31.” Industry attention focused on whether conclusively presuming abandonment from a failure to file was constitutional.
 
Montana Wilderness [Ass'n v. United States Forest Service, 655 F.2d 951 (9th Cir. 1981),] provides a good example of an issue from the political community. This issue directly involved the scope of a concentrated economic benefit granted to an organized group, the owners of private lands in national parks. External markers confirm this placement. Members of Congress wrote letters to the administration and each other on the issue. The issue did not, however, receive widespread coverage in the popular press.
 
Bob Jones [University v. United States, 461 U.S. 574 (1983),] exemplifies an issue from the public community. The special status of race and education in America makes the issue of discrimination in college highly ideological. External markers corroborate public interest. After the Court granted certiorari, but before oral argument, the Reagan administration reversed its position in the case, leading to widespread criticism in the popular press. The Court received twenty-five amicus briefs from churches, civil rights groups, and individuals. 
(  (  (  (  (  (  (
DISCUSSION QUESTION

1.14: For each “interpretive community” identified by Professor Blatt, try to state in your own words:

(a) the circumstances in which Prof. Blatt thinks it appropriate to attribute a piece of legislation to that community;

(b) an example of an important piece of legislation that Prof. Blatt would attribute to that community; 

(c) the approach to interpreting statutes attributable to that community Prof. Blatt thinks is appropriate; and

(d)   the Justice from Speluncean Explorers whose approach fits that community.

26 Restrictive agreements of the sort involved in these case have been used to exclude other than Negroes from the ownership or occupancy of real property.  We are informed that such agreements have been directed against Indians, Jews, Chinese, Japanese, Mexicans, Hawaiians, Puerto Ricans, and Filipinos, among others.


2 These proposals did not involve housing discrimination.  


5 Governor Thurmond later changed his political affiliation from the Democratic to the Republican Party while he was a Senator for South Carolina in the 1960s. 


19  99 So. 2d 709 (Fla. 1958).


28 John W. Finney, Senate Liberals Win Rights Test, N.Y. Times, Feb. 7, 1968, at 23. 


38 Statement by President on Rights Bill, N.Y. Times, Apr. 12, 1968, at 18.


41 See Housing Law: A Wooden Sword, N.Y. Times, June 29, 1988, at 26.


45 See William K. Stevens, Housing Bias Bill May Bring End to “No Children Allowed,” N.Y. Times, Aug. 29, 1988, at 1.


46 U.S. Gov’t Printing Office, Public Papers, Ronald Reagan 1155, 1156 (1988�89).


47 See id.


52  James A. Kushner, The Fair Housing Amendments Act of 1988: The Second Generation of Fair Housing, 42 Vand. L. Rev. 1049, 1119 (1989).





� Because we have concluded that the discrimination alleged in the petitioners’ complaint violated a federal statute that Congress had the power to enact under the Thirteenth Amendment, we find it unnecessary to decide whether that discrimination also violated the Equal Protection Clause of the Fourteenth Amendment.


� So it was, for example, that this Court unanimously upheld the power of Congress under the Thirteenth Amendment to make it a crime for one individual to compel another to work in order to discharge a debt.  Clyatt v. United States, 197 U.S. 207.


� The Court did conclude in the Civil Rights Cases that ‘the act of . . . the owner of the inn, the public conveyance or place of amusement, refusing. . . accommodation’ cannot be ‘justly regarded as imposing any badge of slavery or servitude upon the applicant.’ 109 U.S., at 24.  ‘It would be running the slavery argument into the ground,’ the Court thought, ‘to make it apply to every act of discrimination which a person may see fit to make as to the guests he will entertain, or as to the people he will take into his coach or cab or car, or admit to his concert or theatre, or deal with in other matters of intercourse or business.’ Id., at 24-25.  Mr. Justice Harlan, dissented, expressing the view that ‘such discrimination practised by corporations and individuals in the exercise of their public or quasi�public functions is a badge of servitude the imposition of which congress may prevent under its power, by appropriate legislation, to enforce the thirteenth amendment.’ Id., at 43. Whatever the present validity of the position taken by the majority on that issue—a question rendered largely academic by Title II of the Civil Rights Act of 1964, . . . we note that the entire Court agreed upon at least one proposition: The Thirteenth Amendment authorizes Congress not only to outlaw all forms of slavery and involuntary servitude but also to eradicate the last vestiges and incidents of a society half slave and half free, by securing to all citizens, of every race and color, ‘the same right to make and enforce contracts, to sue, be parties, give evidence, and to inherit, purchase, lease, sell and convey property, as is enjoyed by white citizens.’ 109 U.S., at 22. 


1 One need only read the opinions of my brother Justices to see the demeaning way that women are regarded in our society. The opinions of my brethren mention only two women: the “stupidest housemaid” and the mistress who orders her to “peel the soup and skim the potatoes.”  Opinion of Foster, J.





2 See generally Carol Gilligan, In A Different Voice: Psychological Theory And Women’s Development 18-23 (1982) (arguing that a prior theory of development authored by Lawrence Kohlberg is incomplete because it omits the voices of women).





3 I do not mean to equate randomness with fairness. I do not pass on the ultimate fairness of what the Spelunceans did. I merely say that, because I would not pass on it earlier when my opinion could have made a difference, I cannot pass on it now.





44 Francis Lieber, Legal and Political Hermeneutics 17-20 (3d ed. St. Louis, F.H. Thomas 1880). …


45 [Henry M. Hart, Jr. & Albert M. Sacks, The Legal Process: Basic Problems in the Making and Application of Law 1410, 1415 (10th ed. 1958).]


55 Majority voting cannot, for example, resolve the choice between three mutually exclusive alternatives voted in pairs. …


76 See Karl N. Llewellyn, The Constitution as an Institution, 34 Colum. L. Rev. 1, 19 (1934).


77 See John W. Kingdon, Agendas, Alternatives, and Public Policies 220 (1984). These interviews were with congressional staff, executive department personnel, journalists, consultants, academics, and researchers. Id. at 221.


79 According to Stanley Fish, an interpretive community is: 


 not so much a group of individuals who shared a point of view, but a point of view or way of organizing experience that shared individuals in the sense that its assumed distinctions, categories of understanding, and stipulations of relevance and irrelevance were the content of the consciousness of community members who were therefore no longer individuals, but, insofar as they were embedded in the community's enterprise, community property. 


[Stanley Fish, Doing What Comes Naturally: Change, Rhetoric, and the Practice of Theory in Literary and Legal Studies 141 (1989)]


98 See … Cass R. Sunstein, Legislative Foreword: Congress, Constitutional Moments, and the Cost-Benefit State, 48 Stan. L. Rev. 247, 254 n.23 (1996) (describing the idea of a constitutional moment as “a metaphor, connoting large-scale change spurred by popular wishes”).
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