2014 QUESTION III

Based on the information presented on the next two pages, compose drafts of the analysis sections of a majority opinion for the U.S. Supreme Court and of a separate dissent, deciding whether there was an unconstitutional Taking of Ashley’s property. You need not start your dissent on a new page or in a new bluebook, but you should clearly indicate where the dissent begins.
Assume that the record supports the trial court's findings of fact. Assume that the Supreme Court Takings cases assigned for the course (up to and including Penn Central) constitute the available precedent. The opinions you compose also may discuss the Takings theorists we have studied to the extent you find their work relevant.  

The state of Louisiana owns a large parcel of land on its Southwestern coast, on which, for many years, it operated a mental institution called Gulf Hospital (GH).  The GH facility could house over 400 patients plus a live-in staff to care for them.  


A few years after the state opened GH, the wealthy Comparato family purchased 15 acres of beachfront property adjacent to the hospital (the Comparato Parcel or CP) and built a large summer home on it. They subsequently purchased nearby Suarez Island (SI) and used it for recreation activities when they stayed at the summer home.  In the 1980s, when the Louisiana economy was booming, the Comparatos built an exclusive vacation resort on Suarez Island, including guest cottages, a sheltered lagoon, a lodge with a restaurant, and a nine-hole golf course. The family ran the resort successfully for many years.


In 2008, Ashley, who had successfully managed a number of resort properties, purchased both SI and CP.  She insisted on having a separate contract for each transaction and paid $12 million for SI and $1 million for CP.  While she continued to operate the resort on SI, she invested an additional $2 million on CP to create a “family-friendly” section for the resort that included guest cottages with extra rooms designed for children, swimming pools, a mini-golf course, and playgrounds.  Ashley opened this section of the resort in 2010 and successfully incorporated it into the existing resort business.  


In 2017, the outbreak of the Ebola virus in Africa spread to Latin America, and by early 2018, cases started appearing in the U.S., primarily in the states along the southern border. After consulting with health experts, President Bush told the country that we needed to be prepared to deal with the Ebola virus “for many years to come” and asked the affected states to create Quarantine Centers (QCs) to house persons who contracted the virus or who had been significantly exposed to it. 

In 2012, Louisiana had shut down GH to save money. Now in 2018, Louisiana selected the vacant GH facility as its primary QC.  Word quickly spread across the internet that Ashley’s family-friendly cottages on CP were next door to a QC, and resort guests refused to use that part of the resort (although they continued to fill up the cottages on SI).  As a result, Ashley had to shut down the part of her business located on CP
Question III continues on the next page.

Question III Continued

Ashley brought a lawsuit in Federal District Court, alleging that Louisiana’s decision to use the GH site as a QC resulted in an unconstitutional Taking of her Property. The trial judge found as fact the information provided above and made the following additional findings:

· As of the time of the selection, the GH site was easily the best option available for a QC in the state of Louisiana.  This is still true at the time of the trial.

· The state transports the people it must quarantine to the GH site by helicopter or by boat and uses the best available health practices both during the transportation process and at GH itself.  Thus, the QC creates no material health risks for people staying on the Comparato Parcel.  The decisions by members of the public to avoid that parcel are based on irrational fear.

· The market value of the Comparato Parcel is now $300,000, a decline of 90% from Ashley’s initial investment of $3 million for land and improvements.

· The current market value of Suarez Island is $16.2 million.  Thus, the two parcels that together make up Ashley’s business have a total market value of $16.5 million, 10% more than her total initial investment.  This increase in value (along with the substantial profits Ashley has earned since 2010) constitute a reasonable rate of return on her investment in the two parcels viewed together.

The trial judge ruled in favor of the state, arguing that the two parcels should be treated as a single investment because they were purchased at the same time to form parts of a single business and, in any event, that the state should not have to compensate Ashley where it is neither using her land nor placing any limits on how she uses the land herself.

The U.S. Court of Appeals for the Fifth Circuit reversed.  It chose to view the two parcels separately because the government action affected only CP, and held that the state had significantly interfered with Ashley’s Distinct Investment-Backed Expectations (DIBE) in that parcel.  The court argued that the state should be required to compensate landowners for all significant costs that flow from running government operations, not merely for the cost of acquiring land.  

The U.S. Supreme Court granted the state’s petition for certiorari.

