2014 EXAM QUESTION II (1st POSSESSION ACs &  VIRTUAL PLANETS)

Professor’s Comments:  Your answers collectively were a little weaker than in some prior years.  More students than usual seemed to be very short on time (probably because of the length of Question I). Also, as w
ith Sub-Question IB, you seemed to understand the 1st Possession cases less well than the escape cases.  In addition, some of you also seemed to have trouble “keeping your head in the game,” meaning that you sometimes seemed to be discussing colonization of real (rather than virtual) planets, sometimes seemed to be discussing ownership of land rather than entire planets, and sometimes lost track of how the game functioned and why people might be choosing to play. I rewarded students who stuck with the assigned task, provided arguments for and against the ACs, recognized more of the key differences identified below, and discussed alternatives thoughtfully.

1. Recurring Concerns: Doing the Task Assigned


a. Q2 v. Q1:  Finding the Right Tools for the Job:  Most of you did a good job generally staying on task as opposed to drifting into Q1-type legal arguments.  As usual, staying on task on Q2 also involved explaining the significance of the similarities and differences you discuss and telling me why particular legal tests should or shouldn’t apply (as opposed to could or couldn’t).  In addition, it helped greatly with this Q2 if you did not treat the existing game rules as binding and unchangeable.  Once you accept the game’s 100% rule, there’s not much else to say here. 


b. Relevant Tools: First Possession Factors:  Although Sub-Question IC was an escape problem, for this question I asked you to discuss only the 1st possession issue.  I rewarded students who displayed a good working knowledge of the first possession cases and tests (e.g., knowing that that labor and certainty operate as policy arguments rather than as factors) and I penalized those who mixed in arguments from the escape cases.
 I also rewarded nice use of analogies and tended to at least frown at students who dismissed possible factors in a very  literal way without at least trying to map them on to the problem. One example of each type:

· One student cleverly described the alliances colonists use to acquire control of additional surface area as “nets to catch the planet” because the primary hunter doesn’t have to do all the work himself. 
· Many students argued that mortal wounding would not be a useful factor here because nobody wanted to kill/destroy the planet.  However, you could view MW less literally as a major step that seriously slows down the animal and greatly increases the chance of capture.  For example, suppose you hit a cheetah with a sleep dart and you know that it will be unconscious for at least twelve hours.  You then can easily pick it up and put it in a cage.  Isn’t that a lot like mortal wounding without the death?  Here, I though J’s last move where he jumped in a single step from 62% to 86% control (a number he believed made ownership practically inevitable), could easily be viewed as like a MW.
c. Clear & Precise Argument:  Here are a few examples of common problematic assertions and how to improve them:

· “The use of power and control to determine ownership of virtual planets may be problematic.” Why? Delineate the possible problems. Ideally, also explain why the use might be helpful in some circumstances as well.
· “It is difficult to compare live real wild animals with fictional virtual planets.” Usually people when use this phrase, they don’t mean it literally. At this stage of law school, you should be able to compare anything.  If what you really mean is that they are not much alike, say so and provide evidence to support the assertion.
· “The certainty provided by this test is outweighed by its tendency to discourage useful labor”. To properly support “outweighed,” make some attempt to quantify the relevant benefits and harms and explain why you think one set is more significant.

· “Because there are at least three possible meanings of NL here, the test is too uncertain for us to use”  You can say instead, “We can use NL if we define it here to mean …, which is the most useful possible definition because …”

2. Key Differences:



a. Structural/Operational Differences
· Multiple Players with Simultaneous Interests: The way the game is described, most planets have a number of colonists who each have control of part of the surface. Although some of the animals we’ve studied had multiple or corporate owners, it is difficult to imagine many situations (other than riding elephants) in which more than one or two people at a time are using an animal.  Unlike corporate owners, these separate users are likely to have different ideas about how the planet should be used and can choose to compete or to cooperate to help bring their ideas to fruition.  Nothing in the ACs really addresses how to protect the interests of, or resolve disputes between, multiple users.

· Labor: Extent & Nature:  In the ACs, much of the relevant labor is manual although it might require training or skill. Hunters all invest money or time to get or build equipment and conduct the hunt.  In the game, most of the physical labor is typing although acquiring a planet probably requires a lot of careful strategic planning and a great deal of time online.  Because the labor and investment seem so different, they probably require different incentives and awards to make the activity operate effectively.

· Nature of Mobility/Capture:  Some of you suggested that planets don’t move, but presumably, to be accurate, virtual planets rotate on their axes and orbit their stars just like real planets.
 The significant difference is that you don’t try to capture a moving planet by getting physical control of the whole thing.  Instead, you place yourself and your allies on the surface and try to control sections of that (like a set of fleas trying to capture a dog).  This difference in method of capture might greatly affect the rules you’d wish to employ. 

· Less Scarcity:  Shaw and the Whaling Cases in particular take place in a context in which there are not an infinite number of animals available and they take significant time and labor to capture.  We both want to reward effective hunters and to help maximize the amount of valuable product that we collect. Here, by contrast, new planets are created regularly, so we might need to take less care about the rules.  Moreover, as some of you noted, the game rules and the custom probably favor experienced players, but that may not be a big concern if today’s newbies will be next year’s experts ready to grab the newest planets that appear.

b.  Computer-Related Differences: 

· Virtual v. Real:  Although this distinction clearly could justify using some different rules, many of you who invoked it made points I thought were not particularly convincing.  For example, several students argued that the ACs wouldn’t work because you cannot physically capture a virtual object.  However, if the program allows (and this one does) you can virtually capture a virtual object in a way that operates similarly to a physical capture.  Many students, apparently speaking from bitter experience, suggested you might invest a lot of time into the game only lose your investment when a server goes down or the game simply gets pulled off the net.  However, with a game that has existed for more than 30 years, these would not seem to be serious concerns.  On the other hand, spilling virtual blood and killing virtual minions seems less problematic than if they were real.

Some of you suggested that the legal system shouldn’t care about a virtual world and/or that we should encourage people to throw time and energy at things that are real instead.  However, if as a result of the game, U.S. dollars are flowing out of the country to, e.g., China and India, we may want to do some regulating from this end.

· Purposes and Nature of the Game:  Hunters in the ACs are trying either to destroy pests or to make commercial use of the animals.  Gameplayers presumably enjoy the process of participating in particular activities in VU-GO and, perhaps like a big fish that an angler spends hours playing and reeling in, planet ownership is supposed to be a big and rare reward.  Moreover, where courts try to prevent dangerous quarrels between whalers or armed hunters, the game incorporates military conquest, presumably in ways many players enjoy. These differences in the purpose and nature of the activities might suggest that different rules should apply.

· Role of Program & Programmers (& Certainty):  Nothing in the ACs (except perhaps God) seems to parallel the roles of the program and programmers to affect the game directly and indirectly.  For example, a court looking to change an aspect of how planetary colonization operates could simply ask the programmers to make changes.  One particularly important role that the program can play is acting as a digital record of key events which provides certainty about timing and about who did what that is often unattainable in the real world. 

c.  Commonly Noted Differences with Uncertain Effect

· Alive/volition:  Although the planets are not alive and do not move of their own volition, they may be unpredictable like animals in at least two ways.  First, the programmers can create natural disasters like the earthquake on ZAC that make it more difficult to maintain control. Second, other players colonizing the planet can affect your ability to get ownership through alliances and the custom. These colonists do have their own volition and, unlike most animals, are capable of deliberate deceit and betrayal. 

· Time Frame:  It seems to take much longer to capture a planet than an animal and a virtual planet is unlikely to decay or disappear as long as the game is operating.  While we discussed in the context of both treasure and oil/gas why time frame matters in escape cases, none of you provided an especially good explanation of why it should affect the rules for first possession.

· Value:  Different students made very different arguments about the significance of value. Some argued that virtual interests in virtually planets were virtually worthless (although a court or government agency might think that the amount of ER money flowing through the game could justify intervention).  Others pointed out that money enough to retire is exponentially more than the value of individual foxes or wolves and perhaps greater even than the value of whales.  On the other hand, we have little evidence that lots of people get rich off the game, so value may not constitute a significant difference.

3. Alternatives:  This aspect of the problem turned out to be more difficult than in other years.  Quite a few students presented alternatives that completely changed the nature of the game, e.g., by eliminating any possibility of competition, conspiracy, or virtual violence.  I rewarded alternatives that set relatively clear rules for obtaining ownership while maintaining the spitrit of the game.  I also rewarded students who showed that they understood what the game already did, who gave both pros and cons for their alternatives, and who kept in mind that the purpose of including alternatives was to compare them to the ACs. 

a.  Specific Examples That I Thought Were Useful

· Variations on Custom: Although the Question said that the original custom was not binding, that did not preclude your exploring whether other kinds of voting systems might work as alternatives.  Students plasyed with variations on allocating votes differently, on representative forms of government, on moving toward a more democratic system generally.  I thought these were useful, although it changes the game considerably to increase the importance of attracting votes to more aspects of the control and governance of the planet.

· Do Not Award Ownership of Planets at All: Let the process of colonization proceed without the odd incentives and practices created both by ownership and by the custom.  We know the planets operate perfectly well for decades without an overall owner.,  Or, as some of you noted, just make it operate like Earth.

· Allow Colonists to Become Owners by Controlling a Set Percentage of the Surface that is Less Than 100. You could make it a little easier to own a planet but still make it a significant challenge. The third model cleverly suggests that the precise number could vary with the type of planet (like pars on a golf course).

· Let Game Remain as It Is: Doing nothing is generally a useful alternative to at least consider.  Here, it makes particular sense if you believe either (i) that the details of a virtual reality game are not important enough to expend legal resources to fix; or, conversely, (ii) that the government is likely to screw things up if tries to tinker with the work of gaming experts and professional programmers.

b. Specific Examples That I Thought Were Less Useful

· Allow Ownership of Units Smaller than a Whole Planet:  A few students played with this but nobody really convinced me that it added much to the game.

· Lottery/Auction: These are often plausible alternatives for first possession issues, but here they remove the skill-based aspects of colonization and so don’t seem to fit in well with the existing game.

· 1st on planet:  This would make ownership turn on nothing but a race once a new planet was “discovered.”  Again, it seems inconsistent with the reasons players paticpate in colonization in the game. 

· Registration System:  The students who raised this idea usually did not describe what they meant in much detail leaving me with two questions:

1) What do colonists need to do/accomplish before they can register?  If it’s just a pure first-in-time system, then it is not really different than 1st-on-Planet except folks will be racing to the registry. If you need to establish a presenvce on the planet first, I’d need to know more about what the requirements are before I can assess it.

2) What are you trying to achieve with your registry?  Often registration systems develop to provide a centralized record of similar claims so people easily can determine if something they want has a prior claimant and so it is easy to determine the time priority of different claims.  However, the game itself would already seem to be able to fulfill those functions 
Student Answer #1: This answer does a lot of useful analysis, incorporating solid two-sided discussion of several important factors (with especially nice work on labor and pursuit/control), identifying most of my key differences, and finishing with a solid look at possible alternatives.  The student’s analysis was a little thin on a few issues (e.g., mortal wounding and the second alternative), but overall this is strong work and earned the highest score on my internal system.
Factual Similarities and Differences:  Uninhabited planets are similar to unowned animals because both entail pursuit and capture to actually be possessed. For animals, they can be killed, physically possessed, or trapped. Planets are different because they’re virtual, but still require labor from a pursuer to obtain. They are similar in this virtual world because there are obstacles that pursuers face in trying to possess the control of the planet, as there are for animal cases. Both situations can have multiple people fighting for possession of one thing. Animal cases, like in Liesner, two people could quarrel about who delivered the possessing blow. Among the planets, people can quarrel about who held enough land to become possesor or spent enough time doing it. 

They are different though because animals are tangible and have volition, so they can think on their own, and planets cannot. Planets have to be controlled by someone, which is a distinction looking at animal factors cases where the animal’s intent and nature is considered. Planets are also not mobile in the same way that animals are, so labor in capturing them is sustained to one area, where in animal cases can be different. Planets cannot move themselves, nor is the moving of a planet important to possession, it’s mostly the control of the planet. So the fact that the planets don’t move (relative to the people on them) makes it difficult to assess factors that depend on mobility for evidence like natural liberty, control and abandonment. Another important difference is that the ownership of an animal is very exclusive to the owner, but in the game, trying to own a planet you also have other players that colonize on your planet, so there are other interests to consider other than your own.  But these types of differences are not conclusive in any way. In the gas cases, gas returned to natural liberty even though it had no intent.

Useful Factors: Labor is a very useful factor from ACs that can be applied here. The labor of the possessor is very important because it shows how much time the person put into establishing possession. In Pierson, effective labor is rewarded, but here effective labor is more difficult to measure because the the nature of the game. The nature of the game makes it very difficult to control land, and it often takes a long amount of time. So while in animal cases, Post’s pursuit was considered ineffective for example because even though he put in so much time, he didn’t actually kill the fox. Here, players can put in a lot of time before they get the planet. But it is not as easily argued that a longer amount of time means the labor was inefficient. Due to the nature of the game, and the fact that the labor is probably a fun part of the game for many players, taking a long time can even be seen as effective and important labor. So this distinction must be noted when analyzing labor in this capacity. And owning a significant portion of the land so that possession is almost inevitable is like a trap in Shaw, and that labor of the trap was rewarded even though it wasn’t perfect to contain every fish. So if we were deciding possession based on only this factor from the ACs, we might be able to determine whoever works the hardest to get it, gets it. The Pierson dissent would probably be happy with that since it said someone shouldn’t be robbed of all their work chasing something to not get it, but ACs consider other factors too.

Pursuit and control are other important factors from ACs for planets. Control must generally be accompanied by pursuit, so if a player thinks he has control and kind of gives up trying, then this can be seen like in animal cases where the animal could escape. This is not doing all possible to prevent escape (Liesner). But it’s harder to gauge control here than in animal cases. In ACs, physical possession is evident. But here, control is expressed by the game and how much the game says your percentage of control is. But that is not the only impact of control here, bargaining with other players can be a form of control even if you don’t currently have control of a large percentage of land, you can get it by doing that. So in that way control is not as straightforward in this case, because control can be modified and can increase, where in ACs you have the animal, have the animal so that escape isn’t possible or poss is inevitable, or you don’t have it. But control can still help by applying strictly based on control of percent of land, which will be a very clear indication of ownership (Rose would like this).
Not so useful factors: Abandonment is difficult to assess for the planets. When is the pursuit abandoned of a planet? When the person stops trying to get more land? When the person sells the land is probably a good indication. But in a virtual game where the time continues to pass when you’re not in the game, and people have real lives too, abandonment could happen pretty easily and fluctuate. Every time you log off, someone could argue you abandoned your pursuit if you haven’t gained a sufficient amount of land yet. So in the case where J set his default settings, K could argue he abandoned it since he logged off. This would be way too uncertain to apply.

Mortal wounding is not so helpful either. One could argue they mortally wounded the planet by owning a majority of it, but that could change quickly by someone else purchasing all of the rest of people’s stock in the land. It’s not clear when the planet loses its natural liberty through mortal wounding, because losing NL would be being owned by someone. So then you couldn’t MW until you were an owner, and that would be pretty redundant.
Certainty is hard to apply here. Certainty that the net will result in possession is from Shaw. Certainty that the animal will not escape is from mortal wounding. In an online game where the planets are virtual, and many other people have interests in your planet, certainty is difficult to assess. Even looking at Rose’s idea of labor leading to certainty, that won’t even clearly give you possession if you work on it forever, but might help you argue it could.

Thus, while animal factors COULD be applied to first possession cases, they SHOULD probably not be applied. There’s too much uncertainty and ambiguity about what certain factors would mean in a virtual world as opposed to a physical world where things are tangible and can escape. But online, the world is even more confusing.
Alternatives:  Owner Threshold - an alternative could be to have an ownership % threshold that any potential owners would have to meet. It would have to be relatively high though because they could be ousted pretty quickly if low. The threshold could be about 80%. This would have low administrative costs because since it’s a game, the programmer can just set this up to happen automatically when gaining a percentage of the land in your control. However, it might cause one person to sustain ownership for a long period of time, because you’d have to buy out the current owner to get all of the 80%. And there would be no way to oust an owner if they were doing a bad job. So policy-wise this might encourage careless owners.

1st in time (arrival)- the first person to get to the new planet gets it. Although program could easily determine when exactly you get possession, this would be more based on how fast you can click on the new planet, and would have no consideration of actual ability to colonize or run the planet.

Democratic vote- there could be a vote amongst all players in the game who should control the new planet and term limits for how long. However, this would lead to problems like the custom where it is unfair based on popularity instead of actual work and whatnot- but U.S. elections are kind of like that, and it seems to work with our elected government. And term limits help switch up leadership if it isn’t working or is bad for the country. People could run and lobby for election based on their policy background and the informed voters of the game could make the decision. This is in a perfect world and might be hard to administer, but having a voting time where everyone signs on and votes first before proceeding to the game could be easily programmed. And the term limit would allow different owners to help or hurt the country as they please. The administrative costs would be high with regular elections though.

Ownership based on seniority/experience- people who have been in the game the longest are the only ones who can own the land. If there’s a tie between multiple people, then a vote amongst everyone. Might be difficult with certainty- because what if someone has been playing for 30 years but 5 hours longer than someone else, could cause quarrels.  

Person who works on planet the longest and can control the most Territory. This will reward labor and probably be the best outcome in fairness. Then people can work to do the same and overthrow the current owner by putting in a lot of work and time as well.  [MAF: Very hard to have rule based on two separate criteria like this.  When do you determine who has done how much?]

Student Answer #2: This student did some very smart analysis of the problem, discussing most of the key differences from my list, and presenting a lot of interesting ideas.  The answer might have tied its insights a little more closely to determining what the rules ought to be and might have included more thorough discussion of the pros & cons of the alternatives proposed.
Similarities: Value: Different kinds of value put on Ps in this virtual game and animals in real life show us that the two are pretty similar. First, financial value. In real life, animals hold financial value when they pertain to an industry that makes money, such as selling fox’s pelt (Pierson), oil from whale blubber (Swift, Ghen) or wolf carcass (Liesner). This is very similar with the planets in GO. There are 30 million people registered to this game, and there is more on the line than online pride. The biggest value here is that VU-GO money can be exchange for real money in the real world, both online and offline. Some people earn enough to retire from their real life jobs, which shows that there is an amazing business venture in the online possession of planets. Owning a planet gives you both financial and tactical advantages, as you can sell land, trade for money with other players, and more. The more toward complete control you get, the more money you get. This is just as with animals, the more animals you get, the more money you get in selling them. Sometimes, the nicer the fur, the nicer the price, and the same can be said about big Planets surely.
More than just the financial value, just like animals, there are emotional bonds involved. Especially in Manning, where the canary answered to its name “Sweet”, there are things you can do with planets to make them yours and invest your emotions and a relationship. People take interactive worlds very seriously, and get attached to things in them. You can see that all around the world with virtual lives like EY where people can do all types of things, and maybe owning a planet in GO is like owning an animal in real life for these people. When effort goes into gaining planets, seeing your name under ownership could have meaning. You put things on your planets, take care of virtual people on your planets like they were pets almost. That should be worth something, and in that sense, virtual planet owning is much like owning an animal financially and also emotionally/taming-wise.
Ownership/investment: Just like animals, planets can be owned by one person. This is significant because it shows that FP ACs and factors are useful because you are in the process of attaining ownership. It’s not something like hair/DNA or long-lived folklore that can’t be actually owned by one particular person. In this game, and mostly in our ACs, the Ps and animals are owned by one person. That’s important for determining ownership. Because you can own something, that means you can buy it. You can acquire Ps by buying them, and mostly you need to buy things in order to attain ownership in GO. In real life, you could catch an animal, but you can also buy it. In Albers, the fox was bought after it was born in captivity, and not captured in the wild.

Furthermore, just like animals, virtual Ps can be owned or discovered and captured. The game will pop up and tell you when a new P is available for capture, and then you can go for it in a FP matter. This is just like if you saw a wild animal. These Ps are wild in the virtual solar system, where animals are wild in life in forests and woods and areas.  Then once discovered, it takes labor to capture a wild animal, as it takes labor to capture a P in the virtual solar system.
Control may not be permanent: Control over animals isn’t always permanent, which is why in FP it is so necessary to demonstrate intention to permanently deprive it of its liberty. This is similar to Ps, where ownership cannot be established if someone else comes in and does more to establish it.
Differences:  Alive vs no volition: Obviously animals are alive when you are capturing them and planets are not. These planets are in virtual world, which means that while they may have natural tendencies and things on them may be alive, as a whole they are not living with a brain. Animals can choose to run, to escape, to play dead even, but planets cannot. Much of capturing a planet requires more work on the first possessor’s side, with tension coming from other people chasing it, rather than the pull coming from the actual animal itself. This is important because in cases like Pierson, where Post was chasing the fox, you don’t necessarily have to chase a planet away. You have to chase the other person chasing the plant away maybe, but the planet won’t provide as much resistance as another user of the game will.

Time/distance: In this virtual world, planets probably last forever. In real life, animals die. One way of getting ownership is by killing an animal. Killing a P in this game likely won’t provide for a very fun game. Because planets are infinite in this game, it may not mean much if it is abandoned for a specific amount of time relative to that planet’s lifetime. In Mullett, where the owner did not claim ownership until he found out about the sea lion a year later, a year is a long time for a sea lion. For a planet, maybe not so much? However, with the game it is possible to say that you shouldn’t measure time by the lifetime of the Ps, but rather the lifetime of the users. Like where J put in a decade to getting possession in this P, a decade is a long time in human life.  Moreover, there are many players who go in and out of that game in different stages in their lives. Maybe three years isn’t long for that planet, but if a new user comes in on year 2, day 200, to that new user it would appear a long time since that planet was used by the owner. That’s a difference animals don’t have.
Tangible vs. intangible: Intellectual property cases show that it is not absolutely necessary for something to be tangible to attain property rights. However, here, the intangibility factor could affect capturing animals vs. virtual Ps based on how you look at it. From one view, you have people who invest everything, and maybe even their life savings, into this virtual world. For whatever reason, this may be where they truly live their lives, maybe it’s easier for them or it’s more fun, but they invest a lot so it should be equal to a tangible possession. Or then you have the other side, where someone can say that it is easier to acquire things in video games, and it’s not real so there is room for fraud and deceit. It depends on how you view the games, but I think the argument is stronger, seeing as these OG players are very passionate, for considering this a form of actual possession.
Useful AC factors:  Pursuit and labor: Very useful for reasons mentioned above. Because they can be owned, people will pursue ownership of the Ps just like they will animals. During this, they will put in a financial investment into resources they believe will help them capture it. In ACs, this may be hunting equipment or a team of bloodhounds or whaling equipment such as harpoons in anchors. In the game this could mean purchasing armies and bringing people to the planet to help with control of the planet to increase you percentage. While these animal owners and P owners may be purchasing different items, they are all purchasing things that will help them in their labor. Also, for ACs and for this game, labor can be physical labor (maybe less clear in the computer game because mostly your hands are doing the work on the keyboard, but still relevant), financial labor, labor in terms of time (how much time do you invest) and more. Most forms of labor, besides perhaps physically chasing something in a virtual world, can be applied to both.  Addn’ly, b/c there is significant financial and emotional value tied to this as well, there is even more incentive to gain ownership of these animals and pursue them.

Control/actual possession: Due to ownership not being permanent and the requirements for capturing something and showing that capture, this is a very useful factor. To show you have attained ownership of an animal, there are overt acts you must show, just as you must overtly show the percentage of ownership of a virtual P you have to attain that ownership status of the entire P. Like the perfect net rule in Shaw, doing enough so that maintaining control that shows no intention to abandon is just as important in maintaining your planet. If there is nothing showing control, someone can come in and control more of the planet and claim ownership for themselves. The same can be said if an animal isn’t mortally wounded (Pierson) and you are just pursuing it.  On the contrary, if you see above the difference in tangible items, you could say that you don’t really possess something if it’s virtual. But for purposes of owning something in a game, that is an argument that is easily dismissed.
Alternatives: The original pursuer always wins: Here we could say if you start pursuit then you can finish it and no one can interfere with it. If you start ownership on a planet and control a small percentage, no one can interfere with you. However, that would create big problems. Someone can come in and own less than 1 percent, but becasue they have something, just claim it as theirs. This does not do much for the economy or well being of society in GO. This would not be a good alternative to ACs because people have no incentive to work hard, they are given planets with the most minimum work, whereas in ACs you must chase and control, etc.
The subsequent pursuer always wins: If someone comes to a virtual P and can put in a stake for control, they can possess the planet and take it from the first person pursuing ownership. This will not work. It creates no incentive to first. This is the complete opposite of a first to the post system, and it would create a situation where no one would take initiative because they knew it could be taken away from them in any second, that’s wrong.
Set % of control = Ownership: There can be a definite threshold that, if you reach it, you absolutely have ownership. Seeing as it takes so much effort to get there, but it is possible, 80% could be a good threshold. This would mean that the person who is meeting the threshold can’t hold back in his efforts to pursue it, but also, once he meets that point he won’t be punished by a system that will just take it away from him. This gives incentive to work hard, and also to stick to your guns. It also deters people with little control over a planet coming in and trying to foil all the work someone else has put into it.

Tweaking the custom: If the people of GO REALLY wanted to keep the voting idea, is perhaps provide somewhat of an electoral college. As the custom was before, everyone had an equal vote no matter how much of the P they had contorl over. As in the U.S., we could alter this so those with more control (i.e. equal to population) could have more electoral college votes. That way it would reward the ideas of those who have most ownership. Granted, this would create a whole other wave of unfairness claims, not giving everyone an equal vote, but it is a possible alternative.
Conclusion: Overall, the ACs seem to work well for establishing property rights by first possession in the OG virtual world. This is because they most take into account the users’ efforts in attaining these planets, and don’t reward people who put in little effort to the planet hunting game. To these people, virtual Ps are more than that, they are like animals, they are valuable, they are a way of life. Just because it is a computer game, does not mean you can’t look beyond that to see the true meaning to those who play it.
Student Answer #3: This student did not make quite as many points as the other two models and is a little thin on pros & cons of alternatives.  However, the discussions of differences & factors are very thoughtful & well-focused on what the rules should be.  The student also had a clever idea in the 2d alternative about varying how much control is needed for ownership depending on the nature of the planet in question.
Factual Differences: The world of VUGO is much more complex, therefore deserves a different kind of legal treatment: There are many factors in VUGO that are not present in first possession disputes with ACs.

1. For example, capturing an animal, although it may be very valuable, will probably never be as valuable as capturing a planet. First poss. rules might oversimplify an otherwise very complex issue. Capturing a planet benefits the player on VUGO and in the ER as well. Capturing an animal only has a limited benefit. Capturing a planet in VUGO gives the captor control over others, resources, and financial and tactical advantages. Applying the AC rules to first possession of a planet might not take into consideration all of the added benefits, which could sometimes be used detrimentally by the original possessor. 1st poss. rules might serve as a good starting point in analyzing these sorts of cases, but will prob. not take into consideration all of the complexity that comes with owning a planet.

2. Because capturing a planet will be much harder and take more time (sometimes decades) to do than capturing an animal, the first possession rules in AC might not be the best to use for determining initial ownership of a planet. For example, in the ACs mortal wounding with continued pursuit was sufficient to grant the captor property rights because the captor would have possessed the animal had someone not intervened. In VUGO a mortal wound with continued pursuit might not be enough, b/c a pursuer probably won’t have the same chances of capturing the planet as someone in the ACs. It might be better to have some open-ended rules that allow for competition and let someone intervene and try to capture the planet because of how hard it is to do so. So someone like J, who had 86% possession, can say that he mortally wounded and subjected the planet to his power and control, but there is a larger chance of him not fully possessing the planet (if we don’t give him ownership at that point), than there is in the ACs when someone mortally wounds the animal.
Planets do not have their own volition: Many rules developed in the ACs like mortal wounding, no perfect net rule, and deprivation of NL, are developed b/c animals have their own volition and naturally fight back against their potential captor. The planets in VUGO are not going to fight back, so a rule like mortal wounding and subjecting the planet to one’s power and control will be harder to apply and less determinative in VUGO.
Exerting Control over 100% of the planet is much harder to do than physical poss. of an animal: Therefore, the “no perfect net rule” laid out in Shaw might be good to apply here. It might be too unnecessarily technical to require that someone own 100% of the planet before recognized legal poss. is granted to him, so allowing someone with a significant stake in the planet to be considered the legal owner might be useful. On the other hand, it will be hard to determine what the significant stake should be.
Multi-Dimensional aspect in VUGO: Ownership in VUGO has benefits in the virtual world as well as in ER. With AC we did not come across any instances where gaining possession of an animal gave the possessor added benefits elsewhere. Determining planetary ownership in VUGO should take into account the added benefits that the possessor gets in both worlds to make sure that the rules are fair. Owner of a planet in VUGO has power in the ER, no AC 1st poss rules will take that into consideration. We might not want to give 1st poss. of a planet to someone who will use that power negatively in the ER. [MAF: General point in this paragraph is strong, although whaling rule in N. Pacific did have impact in New England, and probably hard to apply the idea in the last sentence.]
Factors: Pursuit is not enough/Physical Possession Required: There are certain situations where pursuit should maybe be enough in a first poss. VUGO planet dispute. For ex. in Pierson it was held that the pursuer did not have a vested right although he was most probably going to capture the animal had the intervenor not intervened. In VUGO, someone who gets that close to capturing a planet (like J) should maybe be rewarded b/c of the amount of time, labor, and investment that is required to gain possession of the planet. Possession of a planet is defined by the programmers as 100% possession. Might not be the best idea to require 100% poss. in planets, b/c it will make their poss. very difficult, and could prevent ppl from undertaking the activity.

Power and Control: Power and control over the animal was very important in the ACs. Power and control often meant that the captor rendered escape highly improbable, if not impossible (Liesner). In VUGO rendering the planets escape impossible would mean that 100% poss. is almost inevitable. But it might not be the best rule to use here, b/c of how hard it is to achieve 100% poss. in the planets. The rule might not work at all b/c it will be hard to determine when someone is inevitably going to gain 100% poss. of the planet. With ACs we have some measuring points that tell us when escape is improbable, if not impossible, like mortal wounding for example. With VUGO it will be hard to develop a way to determine when 100% is inevitable b/c of how hard it is to reach 100%. Ex: someone who works for 25 yrs and captures 85% of the planet dies, his heirs claim ownership of planet b/c 100% inevitable, but was it inevitable? Will be hard to determine. What if the decedent got bored of the game and did not want to play anymore? [MAF: Although last point could happen with hunter as well.]
Deprived of NL: Depriving NL, if defined as subjecting the planet to one’s power and control could be not useful b/c how much control is required will be open to dispute.  But could be useful b/c it requires labor and effort and will sometimes be easy to determine, so for ex. J, who set up a military, agriculture, etc. clearly had more control over the planet than K.
Depriving NL, if defined as planet being “free from artificial restraint” might be more difficult to apply b/c it would not be clear what is enough to consider the planet as being free from artificial restraint. In ACs, easy to determine. Trapped animal = artificial restraint. Here, setting up agriculture, with nothing else might not be enough to consider the planet as artificially restrained.
Alternatives: Certain % Stake in Planet required to Vote in Elections: This will ensure that people who have a significant interest in the planet, are the ones that are determining who gets possession of it. Better rule than “everyone votes” because it will prevent popularity in the ER from determining who should win in VUGO. Will promote more active ownership, and better care for the planets once ownership is established.
Programmer determined % of control in planet = recognized ownership:  With this rule, programmers would be able to decide what percentage is required in order for someone to be recognized as the owner of the planet. So in instances like the one with the ice age planet, the programmers could choose to set a relatively low % requirement in order to incentivize colonization. Programmers could still determine that a very “in demand” planet needs to be 100% possessed. Better than 1st poss. ACs because it will give the relevant parties a rule that will be easier to follow, and one that will tell them how much control is required.

�  However, you could usefully use the facts of the dispute over ZAC as evidence of how the game operates so long as you tied your points back to 1st possession rules


�  Of course, once you are on a planet’s surface, you move along with it, so it doesn’t seem to be moving at all.





