2014 EXAN QUESTION 1B (Virtual Planets-1st Possession)
Professor’s Comments & Best Student Answers

SUB-QUESTION IB: Assuming the “Planetary Democracy Custom” is not legally binding, discuss whether, under the First Possession Animals Cases, Julian already had acquired property rights to Planet MLE-2D when Kayla invoked the custom.

Sub-Question IB: Professor’s Comments:  Collectively this was the weakest question on the test.  Many of you did not seem anywhere as comfortable working with the relevant legal tests as you were with the custom and escape factors.  Probably as a result, you gave me too many unsupported assertions, unexplained metaphors, and one-sided arguments.   The median and mean number of checkmarks were both around 24, but this often overstated the quality of work because of repetition and conclusory application of legal tests.  The two highest numbers of checkmarks were 53 and 54.5.

1. What I Was Looking For: Absent the custom, the basic rule in the game is that you get ownership only with 100% control, which would be the equivalent of “actual bodily seizure.”  However, the 1st Possession ACs also allow ownership in situations where the hunter meets some initial high threshold of control over or interference with the animal (mortal wound, substantial deprivation of NL, control in a trap) and then follows up sufficiently (continued pursuit, reasonable precautions, maintaining control). The most significant component of your score for this question was your analysis of whether Julian had done enough to meet the initial high threshold (under one or more of the relevant tests) and whether he did sufficient follow-up afterward (under one or more of the relevant tests.   I didn’t especially care which tests you used as long as you measured the facts against these two important ideas.  I also gave credit for nice work with the analogies and with the cases. All three model answers 

2. Recurring General Concerns re Framing Your Discussions 


a. Care with Instructions:  

· Because I asked you whether J already owned the planet at the moment K invoked the custom, nothing after that point in time is directly relevant.  K’s labor, J’s [supposed] lack of labor, and the result of the vote all were outside the scope of this Sub-Question absent some very careful argument.  For example, you could use the subsequent vote as evidence that J didn’t have sufficient control of the planet at the moment in question. 

· Because the question asks about J’s ownership, her interest in the planet is only relevant if she had acquired an ownership interest in the planet before he did.  Before she invoked the custom, she herself only had 2% of planet, which would seem clearly way out of range under the ACs. Thus, your focus should have been on whether J had done enough, not on whether he had done more than K.  If he hadn’t done enough, the planet was still unowned when she invoked the custom.  I gave a little bit of credit for reasonable points about K’s interest being insufficient, but it didn’t merit much discussion.

· Some of you addressed the problem as though the game’s 100% rule was the only possible way to get ownership if the custom wasn’t binding.  You need to be more thoughtful about how exam  Qs are constructed.  First, I indicated that courts were not completely bound by the game’s rules.  More importantly, J only had control of 86% of the planet.  If the only way to own a planet is to get control of 100%, the Q is meaningless.  You should be able to see that I must be asking if the ACs might give J ownership with only 86% control. 

b) Care with Facts (or Default Was Yours for Not Reading Carefully): The last we hear of J before K invokes the custom is the passage below (which took at least six months off my life):

Once he finalized that deal, Julian controlled 86% of the surface.  At that point, because of his prior experience, Julian was confident that, absent significant outside intervention, if he just sat back and let his default settings operate, he would become owner within a year.

i) If you reread this passage several times, you might notice the word “if,” which indicates that the phrase that follows the “if” is hypothetical (See Liesner: “It is conceded that if ….”)  In other words, the passage doesn’t tell you that J actually sat back and relied on his default settings.  It’s rather like J saying “I’m confident I could beat you if I had one hand tied behind my back.” That statement is not a commitment to actually try to fight with just one arm.  And, indeed, the fact that J got notice of the election suggests that he did not simply put his default settings in place and go offline for a year.  However, because the “if” apparently hid itself from approximately 105 of you, I also had to grade as though it was not there.

ii) The fact pattern indicates that default settings are specific instructions the player gives to the game about how to operate his characters when he is offline.  Although these settings are not as responsive as a person actually in the game, neither are they the equivalent of simply quitting. Thus, I found completely unpersuasive the common argument that the default settings constituted abandonment or failure to continue pursuit, particularly since only a day passed before K called for the election.  Surely going offline for a day to attend your mother’s birthday party or shop on Black Friday is not abandonment. More nuanced (and therefore more convincing) arguments might include that the use of the default setting might not be a reasonable precaution against escape or might interfere with possession being practically inevitable.  Some of the better answers compared the default settings to the trap in Shaw, where the net-owners could maintain control without watching over the fish 24/7, or to the Liesner boys waiting passively outside the brush pile for the wolf to die. 

c) Using Ideas Not Central to the 1st Possession ACs: 
· Markings/Notice: Used by Rose & Escaping ACs. In 1st Possession ACs, these related concepts may help to establish that you’re maintaining control, but are neither necessary (see Liesner) nor sufficient (see Pierson) by themselves.

· Who is best for planet? Remember that the planet here is the hunted “animal.”  Nobody in the ACs asks “Which owner would be best for the animal?

· Did J Do Everything He Could: Primarily used by Taber, which is an escape case.  Might help under Ghen (which is at least partly a 1st Possession case), but no case says you must meet this test to get property rights. The test was surely not met in either  Shaw or Liesner.

3. Other Recurring Specific Concerns:

· 1st in Time is a type of rule, not a specific legal test.  You have to specify: First to do what? Some students suggested that K acquired ownership by being the first on the planet.  However, 1st to arrive doesn’t seem sufficient under the animals cases; it’s more like hitting a whale with a lawn dart than like a mortal wound or a deprivation of NL. Moreover, the facts don’t say that K was the first person on the planet, but merely that she got there before J.

· Pursuit:  Quite a few students correctly stated that, under Pierson, mere pursuit is insufficient to create ownership, then immediately began to describe J’s pursuit of the planet in detail. In the 1st possession cases, pursuit is only useful after you’ve reached a substantial threshold like mortal wounding or power and control.   not helpful alone unless after MW or after P&C

· Labor: Many of you argued that J should get property rights either because he did a lot of labor or because he did more labor than K.  The 1st Possession cases do not strongly support either argument.  Pierson explicitly refers to rewarding useful labor and you can read Shaw to implicitly agree.  However, none of the cases compares the labor of vthe parties or says we always must reward extensive labor.  Indeed, in Pierson, Liesner and Swift, the parties who did less labor almost certainly won. Labor arguments under these cases require you to defend that a party’s labor is the kind we ought to reward.

· Pierson Dissent: When you are asked to work with a group of cases, you need to be very careful about how you use a dissent.  You certainly can cite it for propositions that are not inconsistent with the other cases (“foxes are bad” or “we want to kill as many foxes as possible.”) However, you really are not applying the ACs if you use the Pierson dissent to support a proposition that is inconsistent with the majority and the other cases.  In particular, the argument that you have to reward the party that did the most labor or that started the hunt is inconsistent both with the Pierson majority and with Liesner.
Sub-Question IB:  Best Student Answers Generally: These are three of the five strongest answers, each of which received a score of 9/10.  Because the error about J using his default settings was so universal, I have left references to it in the model answers.

Sub-Question IB:  Student Answer #1: This student was really well-focused on my two key issues, doing solid two-sided work on each.  The quantity of checks (38) was well above the mean (though less than the other two models) and I found virtually no errors except the nearly universal mistake about J and default settings.
Power & Control (P/C) (Liesner, Shaw): J could have taken the planet at anytime he wish at his leisure and for his enjoyment (Shaw) His actual possession of the planet was practically inevitable (Liesner) J was so confident that he would soon be in command of the planet he effectively turned on auto​pilot and kicked back in a metaphorical (or perhaps real) lawn chair. It also seems that with his vast resources and experience he could have taken the planet at anytime, but simply chose to take it slow and methodical as a cost and or efficiency measure. K Would argue that there is nothing to support that J's possession was practically inevitable. She certainly would not have given up her slice without a fight. Additionally, K would say that controlling a substantial proportion of the planet in not like having fish in a net that can be taken at any time at the owner’s leisure. It is more like having a fish that is 86% inside of a net. As in, 14% of the fish is still outside the net and so the whole fish cannot be taken at the net owner’s leisure
Deprivation of Natural Liberty (DNL) (Liesner): The Liesner standard for DNL is that property rights are created through FP when the animal has been Substantially Permanently (SP) deprived of NL. The best definition of NL comes from Mullett. The animal is able to follow the bent of its natural inclinations and provide for itself. In this case the animal is "MLE's citizens and society". It is unclear whether the 14% unowned by J were self sufficient, but seems unlikely that if J were to simply cut off the rest of planet from his resources, cities, and personnel, that the rest of the planet's civilization would survive. K would counter by saying that J's view is too provincial. IF J were to cut off the rest of the planet, they could still survive by trading or getting assistance from nearby planets in the sector or by funneling ER funds in to MLE. According to K the continued existence of civilization was not dependent on J and as such there had been no SP DNL.
Escape Precautions (EPC) (Shaw):  Shaw required that the net owner take reasonable precautions so that in ordinary circumstances few if any fish escaped. In this case the ownership of MLE did slip right through J's fingers. J would argue that he took reasonable precautions and that the circumstances of his defeat were anything but ordinary. His 30 years of experience led him to believe that 86% control was the appropriate time to engage "autopilot" and a successful coup by a 2% holder like K was completely unforeseeable, like the video game equivalent of a massive hurricane. He does have to eat and sleep after all. K would argue that J took no precautions; he could have had some of his cronies look over MLE while he was resting, but instead he depended fully on the autopilot. Additionally, use of a long standing custom is an ordinary circumstance. J cannot claim to be surprised or taken aback by use of a custom he has probably used himself many times

Sub-Question IB:  Student Answer #2: This student provided quite solid two-sided discussion addressing the two key issues, although doing so in a way that [reasonably] blurred the line I had seen between the two. The quantity of checks (45.5) was well above the mean and the student got some additional credit for the nice parallel to Liesner facts.
Pierson established three ways for one to get ownership in a wild animal: (1) actual possesssion/occupany, (2) trap it as to render escape impossible, and (3) mortally wound the animal as to intend to appropriate it to your use (continue pursuit), deprive it of its NL, and bring it under certain control. & Liesner. Shaw rejected the perfect net rule, expressing that one needed to bring the animal under their power and control as to not intend to abandon it to the world at large, and to maintain that control with reasonable precautions. Liesner found that mortally wounding in the case met the tests (1) substantially depriving the animal of NL, making escape improbable and (2) bringing it under control as to make possession practically inevitable.
Actual Possession/ Occupancy: In this present case, no one was actually in actual possession or occupancy of MLE-2D because there were competing interests (86% & 2%). While Julian had more of an interest, one could not say he had actual possession because Kayla still had an interest. Though Julian would argue it was only a matter of time before he had 100% ownership, mere pursuit is not enough (Pierson). In order to get ownership under actual possession, J needed to have the whole planet appropriated to his individual use and no one else.

Trapping: Using the trap rule for Shaw in this case, seems to provide a better argument for J. J had 86% of MLE-2D under his control in comparison to K’s 2%. J had the planet under his power and control to the extent that (being a knowledgeable player) he thought he was maintaining control through reasonable precautions by using his default settings. J negotiated with other players, paid a fee, all to maintain his control as to not intend to abandon it back to the world at large. However, while J did effectively “trap” the planet better than K, K would likely argue that he did not make escape practically impossible by using default settings, and that we do not want to reward ineffective labor. Rather, K would argue that J only assumed he actually had the plant under his power and control, but there was still 14% out there that wanted to increase their ownership interest.

Mortal Wounding: Again, the mortal wounding standard created in Liesner would provide for a better argument for J than for K. J would argue that he deprived the planet of its NL by getting 86%, because had not PDC been invoked (no involvement from a third party like Liesner), possession for J was practically inevitable and the planet was no longer free to be captured, as escape was improbable with his default settings. However, K would argue that J did not mortally wound the planet because it is well known that it is hard to get to 100% ownership. Even with J’s 86% share, he still believed it would take him a year to get full ownership. Anything could happen in a year’s time; maybe someone wanted to invest a lot more into buying that planet. K would say that J never deprived the planet of its NL because without one having 100% ownership, the planet still is free to be occupied by others.

On balance, it seems that the FP cases tend to favor J because of the amount of labor he put into “capturing” the planet. 

Sub-Question IB:  Student Answer #3: This answer had the largest number of checks in the class (54.5), although it is a little less strong on the two key issues than the other models.  I thought the student provided quite solid (but one-sided) argument that J reached the initial necessary threshold and a pretty good two-sided discussion of whether J was sufficiently likely to get to 100%.  The student got some additional credit for solid work with the metaphor of the fish net and for use of the certainty argument from Shaw.
Mortal Wounding + Pursuit: Under Pierson, a person must kill, capture or possess by mortal wounding, or control an animal, and THEN continue pursuit in order to create ownership. Pierson tells us that that pursuit alone is not enough, there must be other actions taken. Here, although J pursued ownership of this planet in a very slow and steady manner, he has experience with other colonies, so he knew just how to capture one of these Ps. In Liesner, when the boys mortally wounded the animal and continued pursuit, they permanently and substantially deprived the wolf of its liberty, and made escape highly improbable, creating property rights even though the wolf was intercepted.  

Here, Julian could argue that he mortally wounded the planet not when he first attained 62% of MLE-2D’s surface, but when he traded iwth the other biggest owner of the shares and brought his control up to 86%. This is mortal wounding because he eliminated other competition he had by giving them something in return, and taking their prospect of attaining the P. Also he mortally wounded it by merely controlling so much of the P, as the game rarely has an owner own 100%, 86% is pretty significant.

However, K or any other pursuer could argue that he did not continue his pursuit, because as soon as he got that 86%, he sat back and let his default settings kick in. In Liesner, the boys did not shoot the wolf and sit back and wait for it to die before going to find it, but they continued pursuit. Here, J assumed he had done enough, but by sitting back and assuming that there was no outside intervention, he abandoned his pursuit.  J would counter this by saying that this was something he had done many times, and he had put in so much labor (decades) that a newcomer who put in barely any effort was unlikely to take it from him.
Control: In Shaw, the owners got control and maintained it so as to show they did not intent to abandon it by setting up this net that caught most of the fish. The case rejected the perfect net rule, so that even if a few fish got out, it captured most of them and the netowners got property rights in the fish they controlled. Here, J had captured most of the surface, and just like the reasoning behind rejecting the perfect net rule, it is acknowledged in OG that you can rarely control a P 100%. Essentially, J could argue that he set up his net by capturing so much, and then sat back like they did in Shaw waiting for the fish to accumulate.

K would point back to Liesner, however, and show how they continued pursuit, and note that catching fish is a much different and slow process. He had the ownership fo the land so why did he need to sit back? They only sat back for the fish to accumulate, not to say gee I did well I’ll relax now.
Labor: One of J’s strongest arguments will be in his labor he exerted, which the first possession cases have rewarded (Pierson, Shaw). Pierson specifically rewarded efficient labor, which is what J would say he did. In order to gain control of the P, he hired several hundred characters to go with him on a colonizing missiont hat took a decade using agrigul., military and more. He slowly and methodically expanded his ownership. He even traded with another player to establish ownership. Shaw held that an effective net should be rewarded even if a couple fish or so escape, thus rewarding the labor put into it. Here, he may have not had 100% ownership, but he had pretty close, and Shaw would support his reward. 

Carol Rose, who discussed clear acts, would also reward this labor. By attaining control and working so hard at different stages, J provided a clear act to any subsequent suitors that he was intending to own this P.  However, perhaps J’s work should not deter anyone else from attempting to go after the P. After all, these planets are worth something, and rarely someone won’t put in effort. Perhaps by him assuming there was no outside intervention, he was sleeping on his rights, and should instead have to defend his property. However, he did do labor that should not be discounted just because someone decides they should try to take the P from him. [MAF: Last point needs more defense.]
Certainty: Two kinds of certainty were pointed out in the first possession cases:

· In Pierson, the certainty was whether the rule would provide notice and a clear winner of the fox. Here, it can be said that J’s work could provide a certain winner if weighing all the factors. 
· The certainty in Shaw that goes back to J’s control, where in that case although they had a net, when they pulled it up they were fairly certain there would be fish in there. When J put in his effort, he was fairly certain he would own the planet.
Conclusion: J has a very strong argument for ownership by first possession even if the custom never existed, he did enough to show that he was possessing it, he put in a decade of labor, and if there is a standard of control for ownership of online Ps, he probably established it despite his sitting back to assume he got it. With all that work, he should not have to be worried that it was not enough, so sitting back could be understandable.
