2014:  EXAM QUESTION I (Ownership of Virtual Planets)
Comments & Student Answers : Overall & All Three Sub-Questions
2014 Question I Generally:  Professor’s Comments:  Your collective performance on 1A and 1C was pretty solid; 1B was considerably weaker.  Even taking that into consideration, many individual students gave answers to the three Sub-Questions that varied a lot in quality.  It was not uncommon for there to be a difference of 4-5 points (out of 10 or 12) between the highest and lowest score. This suggests that you knew/understood at least one area of law (Custom, 1st Possession or Escape) much better than at least one of the others.
Information in Your Q Scores:  At the beginning of your answer to each Sub-Question, I wrote a number preceded by a Q indicating how many checks I gave you for correct relevant points.  In the comments below, you can find the average and highest number of checks for each Sub-Question. Below average scores tend to result from one or more of the following:

· Writing shorter-than-average responses:  This may be the result of slower typing or writing, but it also may be an indication that you don’t know the material as well as you should, so you are not recognizing issues and arguments as quickly as other students. Compare your answers to the models to get a sense of how much answer it’s possible to write in the allotted time. 

· Writing inefficiently:  Using a lot of words to make your arguments reduces the number of points you earn.  If the checkmarks I put on your work are spread out loosely but regularly down the page, your writing is probably inefficient.  The most effective test-takers generally are getting at least 15 checks per page (and sometimes more than 20).

· Including points that are incorrect or non-responsive: Obviously this takes up time that should be better spent.  You can recognize this problem if there are several lines in a row without checks or if I have crossed out a phrase, sentence, or section.  If these symptoms occur frequently, you need to find a way to study better and/or read the questions more carefully.

General Exam Technique: Recurring Issues

· Unnecessary Introductions: For my money, it’s not a good use of limited time on an exam question to include an introductory paragraph telling me what you are going to argue below (e.g., listing custom or escape factors).  If I wrote “Nike,” I meant “Skip the Intro and Just Do It.”
· Understanding Cases & Legal Tests: Your collective work displayed many examples of legal errors: mistakes regarding the facts, language or holding of cases or misunderstanding or misuse of legal tests. You will be able find most legal errors pretty easily when you look at your test; if I saw one, I generally put an X through it and/or made a comment.  I also used half checks to indicate statements that I thought were not quite right. If your test contains a lot of errors or questionable statements, you probably need to find more effective ways of learning the basic material.

· Unsupported Assertions: Your collective work, especially in Sub-Question IB, displayed way too many important conclusions/assertions without sufficient explanation/support. E.g., 

A hunter gets property rights in an animal if he is the first to substantially permanently deprive the animal of its liberty. Liesner. Here, J substantially deprived MLE of its natural liberty before K invoked the custom, so under Liesner he owns the planet.

You need to indicate which facts support this assertion and explain how they fit into the key language of the legal test.  As this example also shows, you also need to explain your use of metaphors.  Here, what does deprivation of NL mean for a VU-GO planet?

· Organization: One Case at a Time: Sometimes this is a good way to structure your answers and students used in successfully for Sub-Question IB.  However, when you are working with a multi-factor test used by more than one case (as was true with the other two Sub-Questions), you probably are better off discussing one factor at a time, referencing cases as relevant, and perhaps at the end discussing the significance of one or more particular cases to the problem as a whole.  Those students who went through custom or escape one case at a time frequently repeated related arguments and often missed opportunities to use multiple cases together to help explain what a particular factor might mean. 

Recurring Problems with Specifics of These Questions

· Default Settings: Many of you assumed/argued that using default settings was the equivalent of abandoning the game.  The fact pattern indicates that players can choose their default settings to handle issues that arise when they’re off-line.  You could argue that these settings might constitute insufficient pursuit by J or Z, but the act of putting default settings into place does not show an affirmative desire to give up any rights, which is what abandonment would require. 

· Incentives Arguments: Quite a few students argued in different contexts that a rule change was needed to provide sufficient incentives for people to play VU-GO or to participate in colonizing planets within the game.  This kind of argument is often very persuasive.  However, here the game is 30 years old (a very long time for a computer game today) and is very popular, so the incentives argument is not very convincing. 

· Rose & Demsetz: As I tried to make clear at the review session, these theorists are not “Animals Cases,” so you shouldn’t have used them as primary authorities (as opposed to using them as support or explanation of points from the ACs.  There also wer e two common specific concerns:

· Externality does not mean any cost or harm, but rather a cost or benefit) external to a particular decision-making process.

·  Clear Act:  In the game, control over a small portion of the surface area does not give you “ownership” of that land.  You can only get “ownership” of the whole planet by meeting very burdensome requirements.  Moreover, most colonizing players are not attempting to acquire ownership.  Thus, the sort of surface activity that might constitute clear notice of ownership or intent to own on Earth doesn’t tell you much of anything about ownership within the game. I slightly rewarded students who were careful to distinguish surface control from ownership. 

SUB-QUESTION IA: Discuss whether, in resolving disputes like the one between Julian and Kayla over initial ownership of uninhabited planets in the Virtual Universe of “Galactic Overlord,” the “Planetary Democracy Custom” should be treated as legally binding.

Sub-Question IA: Professor’s Comments:  I was looking for application of the factors used in Swift/Ghen to decide when to treat a custom as binding.  I rewarded students who demonstrated they understood how the cases used the factors; who made serious arguments both for and against the custom overall and on at least a couple of the specific factors; and who made some attempt to assess what the result should be looking at the discussion as a whole.  Your answers collectively felt pretty solid. The average number of checkmarks (both median and mean) was around 29.  Three students got over 50, while 5 students got fewer than 15.  

1. Specific Application of Swift/Ghen Factors


 a. Affects Outsiders: The custom only affects those colonizing planets within the game, so no true outsiders can be harmed.  However, as many of you noted, someone new to the game or to colonizing might not be aware of the custom.  There was thus room for some two-sided discussion about the significance of this concern about “newbies.”  The first two models did solid work here.  Many students misunderstood this factor in one of two ways: 

The concern underlying this factor in the cases is that outsiders interacting with the industry will expect general principles of law to apply and will be unfairly surprised when the industry uses the custom instead.  In using this factor, the cases do not address:

· Effects on outsiders beyond the direct application of the custom.  The whaling industry, especially in Ghen, has effects on the larger economy, but the cases didn’t discuss that in terms of the impact of the custom on outsiders. (Could address this under Reasonable).

· Surprise to people who were fully aware of the custom, but had not anticipated a particular result.  Note that when the Swift custom is invoked, the second ship frequently will be surprised by the last-minute appearance of the first ship, but the court still found the custom binding.


b. Used by Whole Industry for a Long Time:  Although the fact pattern doesn’t say when the custom originated, the implication is that it’s been in place a while.  The evidence you hgave also suggests almost everyone conforms: When the custom is invoked, it usually leads quickly to ownership.  Also, almost all players went along with K’s victory even though it appeared unusual. I didn’t think there was a lot of room for extended discussion here and all three models did a pretty good job handling the topic fairly quickly.


c. Certainty/Easier to Apply than Common Law/Prevents Quarrels: All three models did pretty solid work on this factor, which I thought was pretty supportive of the custom.  Although the ordinary rule in the game is a nice bright line (100%), you could argue like the perfect net rule rejected by Shaw, this requirement is so hard to meet that it creates a kind of uncertainty itself, and in any event, the custom is much easier to accomplish. The custom also is almost certainly easier to use than the common law rules you might apply in Sub-Question 1B (substantial deprivation of liberty; mortal wound; sufficient power and control).  


In Swift, the court refers to a particular kind of certainty: a rule that is easy to apply by the parties on site at the time of a potential conflict.  By contrast, some students used certainty in other ways that are not part of the Swift/Ghen analysis:

· Custom might undo extensive work colonizing the planet, which makes labor and investment in the planet less certain. You could raise this under reasonableness, but Swift is not especially concerned with protecting labor.  In the case itself, the crew of the second ship had done most of labor, yet the court still used the custom to award the value of the whale to the first ship.

· Custom creates uncertainty because players can call for an election at any time. Again, the focus in Swift is on the certainty of the decision-rule not how much warning you get before it’s invoked. Under the custom in Swift, the second ship frequently will be surprised when the first ship shows up to claim the whale. 


d. Necessary for Industry:  I saw little evidence that the custom was literally necessary for the industry to function.  Planetary colonization could function without the custom, and indeed, J, an experienced player, seems to have intended to become the planet’s owner without the custom.  However, I gave credit for arguments that the custom, because it streamlines acquiring ownership, was helpful or useful to the industry (although these arguments probably fit better under reasonableness).  The first two models include pretty good two-sided discussion of this factor. The third model did good work arguing the custom was not necessary. 

· Some students incorrectly treated this as a requirement for a custom to be binding.  However, although it is a very good fact, you should know that it is not a requirement because the custom was not necessary to the industry in Swift (whalers in other locations used different customs to resolve the same Q).  

e. Reasonableness: This factor gave you the most room to address both strengths and weaknesses of the custom.  I expected and rewarded extended two-sided discussion here.  One common weakness was announcing that part or all of the custom was [un]fair or [un]reasonable without much supporting argument.  Topics worth addressing under this factor included:

· Democracy:  Many students provided useful discussions of the pros and cons of elections as a way of allocating rights in the game and of the most appropriate way to allocate votes (one per player, one per character, proportionate to land controlled, proportionate to labor, etc.). All 3 models include some solid work on democracy/voting. 
· Rewarding Labor/Investment: Room for extensive two-sided discussion (see 2d and 3d Models).  Most of you suggested that results like the one here are problematic because a whole lot of labor could get undone very quickly by someone who does very little.  Counters include:
· Game generally allows use of ER money to cut deals (J did it himself), so not a problem particular to custom.
· Labor of cutting deals and consulting and getting along with other players also valuable. Julian is good game-player but nothing says he’d be good for other players with interests on planet (could be brutal tyrant or lying jerk).
· K is cashing in on extensive labor needed to become famous athlete; usually we don’t mind if they have $$$.
· Fairness of a Minor Player Winning the Election:  This concern is relevant to discussions of both Democracy and Labor and indeed shows that pure one man-one vote democracy has the potential to attack the property rights of the largest landholders and reduce incentives for labor and investment.  However, you might argue that this is an insufficient reason to throw out the custom where (i) it looks like victories by small players are not common; (ii) the other players were OK with it; and (iii) despite his labor, J could have been unseated anyway by, e.g., an invasionary force from other planets. 

· Preventing Fraud/Deceit: Lots of you suggested that K winning raised this issue, but there is no specific evidence of K lying or misleading anyone. To invoke this concern, you really need to describe what did or might happen with specificity.  Also, of course lobbying and deals might include lies, but good luck convincing a US court that this possibility makes democracy unreasonable.

· Efficiency/Help “Industry”:  You could argue the custom is reasonable to the extent that it saves time and resources by streamlining the process of acquiring planet ownership.  That the players generally adhere to the custom suggests they think it improves the game. The second and third models have some useful discvussion of efficiency. 
2.  Common Problems: 


a. Misuse/Misunderstanding of Factors:  Many students displayed some uncertainty or confusion about the meaning of the Swift/Ghen factors, frequently making arguments under one factor that belonged under another (or did not belong at all). Some students treated the factors as though they were elements that all had to be met for a custom to be valid, rather than as a set of relevant concerns to discuss.  


b. Discussing Whether the Custom Applied:  I didn’t think this was a significant issue in this problem.  The facts say that she followed proper procedures and there is nothing inconsistent with the way the custom usually operates, except maybe an unusual result. Also, unlike the L-Bow problem we did in class, almost everyone here acquiesced to K winning under the custom, suggesting they didn’t think there was a problem. 


c.  Discussing Alternatives: Although alternative versions of the custom would be relevant to Question II, the relevance of alternatives here is unclear to me.  This Sub-Question asks only if the existing custom should be binding.  If it were litigated, the court couldn’t mandate that the industry adopt a better custom; it would just have to rule on the one before it. 

Sub-Question IA:  Best Student Answers Generally: These were the three strongest answers, each of which discussed all of the relevant factors and received a score of 9.5/10.  The first model had 55 checks; the other two were in the high 40s.

Sub-Question IA:  Student Answer #1: This student did especially strong work on reasonableness and on outsiders and pretty solid work on the rest. I was inspired to write, “Smart!”
Custom affect outsiders? Here it appears that the custom would not have a drastic effect on outsiders. From the facts it takes a lot of time and effort to gain control of a planet, and requires a large deal of financial resources, both ER and Vu-Go, and likely anyone who is reasonably trying to control an entire planet would know of the custom. Highly unlikely a new player has a realistic hope of starting the game and expecting to take over the planet without some knowledge, despite planets being discovered every couple of weeks. To do so requires familiarity with the game and how it works, likely to have to live on a planet that is owned just to familiarize yourself with the game enough to know how to play and operate. This time would likely remove any affect to outsiders. Also the players that live on the planet are notified of a possible takeover through the vote, so they would understand that someone is attempting to control it, so would not be surprised in this way.

Used by whole industry for a long time- Here it appears that the whole industry does comply with the custom. We see that after Kayla invokes the vote and wins, players follow the custom and turn their loyalty over to her. We aren’t told when the custom began, but that the game at the height of its popularity was in 2121 (30 million people playing) and Kayla’s takeover was in 2137. Ten years for any video game world is a long time, and assuming that the custom was established at the height of the game, it would seem to fit that it was used by the whole industry for a long time.
Certainty/Resolve Quarrels - Here there are possibilities both ways. While a vote gives a definite answer when provided with 60% of the vote as to who won, the game does not automatically name the winner the owner. But since players do follow the custom and the winners typically become owners shortly after, it would resolve most quarrels.

Reasonable - This may be the toughest to establish for this particular custom because, given the setup of the game, it is possible for someone to control a vast majority of a planet (86% for Julian) and still lose the vote. Here it does not seem to be reasonable for someone to have almost complete control, and not control the planet. It could be looked at as similar to our actual government though, and that we don’t look to always give the wealthiest land owner all the power. The votes in the US are equal and should be across the game; for one vote to count less than another does not seem fair. 

However it may be unreasonable that a vote can be requested by anyone at any time before a planet is controlled. Here Julian seems destined to take the planet, but quick action for Kayla prevents that, which might be seen as unreasonable in the gaming system. But if such control was had by Julian, a vote for 60% should not be troublesome to obtain. Seems to reward those who people like and favor, which are typically good leaders (though not always: Hitler was very popular in Germany) and push things away from a monarchial system. It could be argued that it is unreasonable for each vote to count the same, as the poor could be easily swayed to vote one way or another through financial means (either in Vu-Go or ER) for control of the planet, and fraud and deceit could become prominent factors. Here I think it is a risk worth taking, as this will have to be addressed with any democracy.

Necessary for Industry to Exist.  Could be seen either way. People were colonizing planets before the custom was established, and in fact it was done to save time and money. There is no evidence that it completely ended the industry before when there was no vote and control was done only through the slow and expensive process of controlling the whole planet. However, players may become disinterested in even attempting to control a whole planet if the expense and labor costs become so high, and the industry of conquering planets could cease.

Overall - Given the facts, I think the custom is reasonable because it models a system of democracy, and rewards those who use their labor to get along with their neighbors. 

Sub-Question IA:  Student Answer #2: This answer also did especially well on the discussion of reasonableness and does solid work on both sides of the outsiders factor.  The student also added a nice point in the conclusion about protecting regular game-players.
Whether or not the Planetary Democracy Custom (PDC) should be treated as legally binding should be based on the four factors pointed from Swift and the fifth factor from Ghen (necessary for the industry to operate).
Affect outsiders: Outsiders should be able to understand custom and it should not affect them in a way it would not affect those using it (Swift). The PDC is a very intricate custom meant to cater to the individual players of Galactic Overlord (GO). There are many rules and terminology that only players in the game would understand, especially if they have been using this custom often and have been playing a long time. However, where there may be uncertainty about what this custom means pertaining to ownerships of these planets is when newcomers come into the game. While they could learn it from other people, it could create confusion on what a person is supposed to do when he or she first enters the game. The custom clearly points out its intention, but as discussed later this is confused with what the result can be. Many newcomers can spend money and confuse the custom, which would show that it does not only affect those knowledgeable in the game. Some evidence of this can be that even Julian (J) was confused as to the purpose of the election and what the custom produced here.

Fair/reasonable: There is a strong argument that the custom is fair b/c it invokes a sort of democracy. Interested players (IPs) who have characters working on the planets or some sort of interest in it can vote on it no matter how many shares they have of the planet (P) or how many characters are on them. In many ways this is like the US, in that anyone can vote whether they are a millionaire or they are on the lower end of the spectrum, as long as they are citizens. Everyone has the same right in GO. 

However, this could also be unfair because it can take for granted all the work someone who has 86% of the P’s ownership, and someone with less than 2% like K can swoop in and demand the custom be applied. That puts them on equal footing, when clearly they are not. J invested a decade into attaining ownership to this planet, and K considered it a passing thought by doing the bare minimum because she lacked J’s patience, and only had 2%. This shows that the custom is not necessarily fair to the players it is trying to help. It also could appear to be fraud, where people could barely enter a P, call for the custom, and then use their money to take ownership by bribing others. This is surely not the intended meaning of increasing efficiency in the process of P ownership.  A counter-argument could be that J and K have equal rights to lobby and gain votes.  If J really wanted P, he could have found other ways to please traders and worked toward gaining the vote.
Used by many for a long time: While the facts do not specify just how long this custom has been used, it is obvious that nearly everyone in the game uses it, so in that sense, they should be aware of what the custom is. They have regularly adhered to this, just like in Swift and Ghen where the whalers adhered to the customs for a long time.
Will this prevent quarrels: In Swift, the first iron holds the whale custom prevented quarrels because the irons were marked and you knew right away, if the iron was in there, it belonged to that person if they were still in pursuit. Similarly, you could say that this will prevent quarrels in GO because as soon as the voting results are in, pretty much the owner begins ownership. That means that having a strict rule like this can prevent quarrels, where one claims more ownership, all you have to do is look at the results. The winner gets it. On the other hand, this custom will likely anger those who put a lot of time and labor into the game. If there are more people like K that come in and try similar strategies, the older players may unite and try to take their own action. It is generally not good to have a custom that may result in uproar or people taking actions into their own hands, which could happen here.
Necessary for the industry to operate: In Ghen, the process of killing the finback whales was so difficult as they sunk to the bottom once they were killed, that this custom was necessary to encourage people not to drive themselves crazy in claiming their ownership. While it seems absolutely necessary in GO to limit the time it takes for someone to take full ownership of a P, and also to help solve quarrels between owners (O) who own substantial portions, this custom is not the only way to do these things. There are plenty of alternatives that can be explored (see question 2) to determine ownership in this. On the other hand, you could argue that while this may seem harsh, it is the only way to efficiently get ownership for Os. This cuts down major time, and may even prevent future Os from using so much time and resources when they can do it quicker.
Overall: I would argue that this custom should not bind as law because there are too many flaws that make it unfair to the owners who spend the majority of their time on this game.

Question IA:  Best Student Answer #3: This answer was a little more one-sided and a little less thorough on some factors than the other models.  However, the student provided some strong discussion of Reasonableness and of Necessary-for-the-Industry and added a strong concluding section that made a number of nice additional points.
Necessary: While PDC appears to be an integral part of VU-GO, it does not appear to be necessary for the game to continue. While Kayla might argue that refusing to uphold a custom that “almost all interested players” felt compelled to abide by could cause a significant number of people to stop playing the game, this contention would appear to be unsubstantiated. A large component of the game is occupation and colonization, and without the custom the game could arguably better promote those goals. Also, with 30 million players and the ever-increasing popularity of the game, it is unlikely that a large amount of interested players who have already invested significant time and resources into the game (while we don’t know how many of the 30 mil. players actually invested significant resources, we can assume that at least the players who greatly enjoy the game and play regularly have) would simply stop playing if this custom were not upheld. While the custom appears to streamline gameplay by easing requirements for ownership and discouraging wasteful and costly struggle, this is a mere convenience to players and it is hard to see it as “necessary” for gameplay to continue.
Outsiders- This custom would apply within the scope of the virtual world only and so we do not need to spend time considering whether outsiders will be significantly impacted by a decision to uphold the custom. [MAF: This fails to consider players new to the game.]
Certainty- An important part of the whaling cases was that upholding the custom promoted certainty within the industry. This appears to be something the custom here does. Regardless of the percentage of the planet owned or the means used to acquire it, allowing a simple vote to decide the owner seems to be pretty clear-cut. A player has to get more than 60% of the vote to win, so there cannot be ties or extremely close elections that could cause some uncertainty as to who the O is, and the method the game uses for collecting the votes also appears to be certain.
Use- PDC was developed by the players of the game and is “regularly adhered to,” as shown by the fact that almost all players felt compelled to abide by it. It appears that PDC has become a part of the game and is not a loose or unsure custom only used by some players.
Reasonableness- This is the toughest issue. K will argue that the custom is reasonable b/c it promotes democracy. It is a legitimate means of deciding ownership that was created and endorsed by players of the game. Allowing players to decide who the owner is seems reasonable because they are the ones who are in the VU-GO and playing the game every day, and they have expended time and resources into the game. They also better understand the needs and desires of the VG community as a whole. However, J will argue that the PDC is unreasonable because although it was intended to streamline the game (see above), it was not intended to hand O to a mere 2% surface owner. J will also assert that upholding PDC against someone like him who has expended so much time and labor not just in colonizing MLE but throughout the game as a whole (apparently much more time and resources than was spent by K), is not only unfair but will discourage people from playing the game and expending time and resources to acquire ownership within the game. It can be seen as unfair because it arguably won’t reward the more useful labor, and is akin to taking property rights from J and giving to K, he will argue. J will also argue the inherent unfairness in allowing property rights to be taken away simply by majority vote, and argue this is not the purpose of democracy. [MAF: Interesting idea that could be developed more].
Concl- I would uphold the custom in this case. While I agree that it would be unreasonable in ER to allow a majority vote of private citizens to take property rights from J and give them to K, I do not think this is a value necessary to protect in VU-GO. VU-GO is a game played by millions but intended to be fun and it is only fair to allow the players to decide how best to play the game. J was in favor of PDC prior to it being used against him rather than in his favor. I feel it is reasonable to promote certainty by allowing the custom to stand, esp. b/c it only applies within the game. For a court to overturn the custom would create uncertainty and is likely to upset the integrity of the game and upset players since they might feel they no longer have the freedom to play the game as they wish. It is not the role of courts to interfere with virtual gameplay.
SUB-QUESTION IB: Assuming the “Planetary Democracy Custom” is not legally binding, discuss whether, under the First Possession Animals Cases, Julian already had acquired property rights to Planet MLE-2D when Kayla invoked the custom.

Sub-Question IB: Professor’s Comments:  Collectively this was the weakest question on the test.  Many of you did not seem anywhere as comfortable working with the relevant legal tests as you were with the custom and escape factors.  Probably as a result, you gave me too many unsupported assertions, unexplained metaphors, and one-sided arguments.   The median and mean number of checkmarks were both around 24, but this often overstated the quality of work because of repetition and conclusory application of legal tests.  The two highest numbers of checkmarks were 53 and 54.5.

1. What I Was Looking For: Absent the custom, the basic rule in the game is that you get ownership only with 100% control, which would be the equivalent of “actual bodily seizure.”  However, the 1st Possession ACs also allow ownership in situations where the hunter meets some initial high threshold of control over or interference with the animal (mortal wound, substantial deprivation of NL, control in a trap) and then follows up sufficiently (continued pursuit, reasonable precautions, maintaining control). The most significant component of your score for this question was your analysis of whether Julian had done enough to meet the initial high threshold (under one or more of the relevant tests) and whether he did sufficient follow-up afterward (under one or more of the relevant tests.   I didn’t especially care which tests you used as long as you measured the facts against these two important ideas.  I also gave credit for nice work with the analogies and with the cases. All three model answers 

2. Recurring General Concerns re Framing Your Discussions 


a. Care with Instructions:  

· Because I asked you whether J already owned the planet at the moment K invoked the custom, nothing after that point in time is directly relevant.  K’s labor, J’s [supposed] lack of labor, and the result of the vote all were outside the scope of this Sub-Question absent some very careful argument.  For example, you could use the subsequent vote as evidence that J didn’t have sufficient control of the planet at the moment in question. 

· Because the question asks about J’s ownership, her interest in the planet is only relevant if she had acquired an ownership interest in the planet before he did.  Before she invoked the custom, she herself only had 2% of planet, which would seem clearly way out of range under the ACs. Thus, your focus should have been on whether J had done enough, not on whether he had done more than K.  If he hadn’t done enough, the planet was still unowned when she invoked the custom.  I gave a little bit of credit for reasonable points about K’s interest being insufficient, but it didn’t merit much discussion.

· Some of you addressed the problem as though the game’s 100% rule was the only possible way to get ownership if the custom wasn’t binding.  You need to be more thoughtful about how exam  Qs are constructed.  First, I indicated that courts were not completely bound by the game’s rules.  More importantly, J only had control of 86% of the planet.  If the only way to own a planet is to get control of 100%, the Q is meaningless.  You should be able to see that I must be asking if the ACs might give J ownership with only 86% control. 

b) Care with Facts (or Default Was Yours for Not Reading Carefully): The last we hear of J before K invokes the custom is the passage below (which took at least six months off my life):

Once he finalized that deal, Julian controlled 86% of the surface.  At that point, because of his prior experience, Julian was confident that, absent significant outside intervention, if he just sat back and let his default settings operate, he would become owner within a year.

i) If you reread this passage several times, you might notice the word “if,” which indicates that the phrase that follows the “if” is hypothetical (See Liesner: “It is conceded that if ….”)  In other words, the passage doesn’t tell you that J actually sat back and relied on his default settings.  It’s rather like J saying “I’m confident I could beat you if I had one hand tied behind my back.” That statement is not a commitment to actually try to fight with just one arm.  And, indeed, the fact that J got notice of the election suggests that he did not simply put his default settings in place and go offline for a year.  However, because the “if” apparently hid itself from approximately 105 of you, I also had to grade as though it was not there.

ii) The fact pattern indicates that default settings are specific instructions the player gives to the game about how to operate his characters when he is offline.  Although these settings are not as responsive as a person actually in the game, neither are they the equivalent of simply quitting. Thus, I found completely unpersuasive the common argument that the default settings constituted abandonment or failure to continue pursuit, particularly since only a day passed before K called for the election.  Surely going offline for a day to attend your mother’s birthday party or shop on Black Friday is not abandonment. More nuanced (and therefore more convincing) arguments might include that the use of the default setting might not be a reasonable precaution against escape or might interfere with possession being practically inevitable.  Some of the better answers compared the default settings to the trap in Shaw, where the net-owners could maintain control without watching over the fish 24/7, or to the Liesner boys waiting passively outside the brush pile for the wolf to die. 

c) Using Ideas Not Central to the 1st Possession ACs: 
· Markings/Notice: Used by Rose & Escaping ACs. In 1st Possession ACs, these related concepts may help to establish that you’re maintaining control, but are neither necessary (see Liesner) nor sufficient (see Pierson) by themselves.

· Who is best for planet? Remember that the planet here is the hunted “animal.”  Nobody in the ACs asks “Which owner would be best for the animal?

· Did J Do Everything He Could: Primarily used by Taber, which is an escape case.  Might help under Ghen (which is at least partly a 1st Possession case), but no case says you must meet this test to get property rights. The test was surely not met in either  Shaw or Liesner.

3. Other Recurring Specific Concerns:

· 1st in Time is a type of rule, not a specific legal test.  You have to specify: First to do what? Some students suggested that K acquired ownership by being the first on the planet.  However, 1st to arrive doesn’t seem sufficient under the animals cases; it’s more like hitting a whale with a lawn dart than like a mortal wound or a deprivation of NL. Moreover, the facts don’t say that K was the first person on the planet, but merely that she got there before J.

· Pursuit:  Quite a few students correctly stated that, under Pierson, mere pursuit is insufficient to create ownership, then immediately began to describe J’s pursuit of the planet in detail. In the 1st possession cases, pursuit is only useful after you’ve reached a substantial threshold like mortal wounding or power and control.   not helpful alone unless after MW or after P&C

· Labor: Many of you argued that J should get property rights either because he did a lot of labor or because he did more labor than K.  The 1st Possession cases do not strongly support either argument.  Pierson explicitly refers to rewarding useful labor and you can read Shaw to implicitly agree.  However, none of the cases compares the labor of vthe parties or says we always must reward extensive labor.  Indeed, in Pierson, Liesner and Swift, the parties who did less labor almost certainly won. Labor arguments under these cases require you to defend that a party’s labor is the kind we ought to reward.

· Pierson Dissent: When you are asked to work with a group of cases, you need to be very careful about how you use a dissent.  You certainly can cite it for propositions that are not inconsistent with the other cases (“foxes are bad” or “we want to kill as many foxes as possible.”) However, you really are not applying the ACs if you use the Pierson dissent to support a proposition that is inconsistent with the majority and the other cases.  In particular, the argument that you have to reward the party that did the most labor or that started the hunt is inconsistent both with the Pierson majority and with Liesner.
Sub-Question IB:  Best Student Answers Generally: These are three of the five strongest answers, each of which received a score of 9/10.  Because the error about J using his default settings was so universal, I have left references to it in the model answers.

Sub-Question IB:  Student Answer #1: This student was really well-focused on my two key issues, doing solid two-sided work on each.  The quantity of checks (38) was well above the mean (though less than the other two models) and I found virtually no errors except the nearly universal mistake about J and default settings.
Power & Control (P/C) (Liesner, Shaw): J could have taken the planet at anytime he wish at his leisure and for his enjoyment (Shaw) His actual possession of the planet was practically inevitable (Liesner) J was so confident that he would soon be in command of the planet he effectively turned on auto​pilot and kicked back in a metaphorical (or perhaps real) lawn chair. It also seems that with his vast resources and experience he could have taken the planet at anytime, but simply chose to take it slow and methodical as a cost and or efficiency measure. K Would argue that there is nothing to support that J's possession was practically inevitable. She certainly would not have given up her slice without a fight. Additionally, K would say that controlling a substantial proportion of the planet in not like having fish in a net that can be taken at any time at the owner’s leisure. It is more like having a fish that is 86% inside of a net. As in, 14% of the fish is still outside the net and so the whole fish cannot be taken at the net owner’s leisure
Deprivation of Natural Liberty (DNL) (Liesner): The Liesner standard for DNL is that property rights are created through FP when the animal has been Substantially Permanently (SP) deprived of NL. The best definition of NL comes from Mullett. The animal is able to follow the bent of its natural inclinations and provide for itself. In this case the animal is "MLE's citizens and society". It is unclear whether the 14% unowned by J were self sufficient, but seems unlikely that if J were to simply cut off the rest of planet from his resources, cities, and personnel, that the rest of the planet's civilization would survive. K would counter by saying that J's view is too provincial. IF J were to cut off the rest of the planet, they could still survive by trading or getting assistance from nearby planets in the sector or by funneling ER funds in to MLE. According to K the continued existence of civilization was not dependent on J and as such there had been no SP DNL.
Escape Precautions (EPC) (Shaw):  Shaw required that the net owner take reasonable precautions so that in ordinary circumstances few if any fish escaped. In this case the ownership of MLE did slip right through J's fingers. J would argue that he took reasonable precautions and that the circumstances of his defeat were anything but ordinary. His 30 years of experience led him to believe that 86% control was the appropriate time to engage "autopilot" and a successful coup by a 2% holder like K was completely unforeseeable, like the video game equivalent of a massive hurricane. He does have to eat and sleep after all. K would argue that J took no precautions; he could have had some of his cronies look over MLE while he was resting, but instead he depended fully on the autopilot. Additionally, use of a long standing custom is an ordinary circumstance. J cannot claim to be surprised or taken aback by use of a custom he has probably used himself many times

Sub-Question IB:  Student Answer #2: This student provided quite solid two-sided discussion addressing the two key issues, although doing so in a way that [reasonably] blurred the line I had seen between the two. The quantity of checks (45.5) was well above the mean and the student got some additional credit for the nice parallel to Liesner facts.
Pierson established three ways for one to get ownership in a wild animal: (1) actual possesssion/occupany, (2) trap it as to render escape impossible, and (3) mortally wound the animal as to intend to appropriate it to your use (continue pursuit), deprive it of its NL, and bring it under certain control. & Liesner. Shaw rejected the perfect net rule, expressing that one needed to bring the animal under their power and control as to not intend to abandon it to the world at large, and to maintain that control with reasonable precautions. Liesner found that mortally wounding in the case met the tests (1) substantially depriving the animal of NL, making escape improbable and (2) bringing it under control as to make possession practically inevitable.
Actual Possession/ Occupancy: In this present case, no one was actually in actual possession or occupancy of MLE-2D because there were competing interests (86% & 2%). While Julian had more of an interest, one could not say he had actual possession because Kayla still had an interest. Though Julian would argue it was only a matter of time before he had 100% ownership, mere pursuit is not enough (Pierson). In order to get ownership under actual possession, J needed to have the whole planet appropriated to his individual use and no one else.

Trapping: Using the trap rule for Shaw in this case, seems to provide a better argument for J. J had 86% of MLE-2D under his control in comparison to K’s 2%. J had the planet under his power and control to the extent that (being a knowledgeable player) he thought he was maintaining control through reasonable precautions by using his default settings. J negotiated with other players, paid a fee, all to maintain his control as to not intend to abandon it back to the world at large. However, while J did effectively “trap” the planet better than K, K would likely argue that he did not make escape practically impossible by using default settings, and that we do not want to reward ineffective labor. Rather, K would argue that J only assumed he actually had the plant under his power and control, but there was still 14% out there that wanted to increase their ownership interest.

Mortal Wounding: Again, the mortal wounding standard created in Liesner would provide for a better argument for J than for K. J would argue that he deprived the planet of its NL by getting 86%, because had not PDC been invoked (no involvement from a third party like Liesner), possession for J was practically inevitable and the planet was no longer free to be captured, as escape was improbable with his default settings. However, K would argue that J did not mortally wound the planet because it is well known that it is hard to get to 100% ownership. Even with J’s 86% share, he still believed it would take him a year to get full ownership. Anything could happen in a year’s time; maybe someone wanted to invest a lot more into buying that planet. K would say that J never deprived the planet of its NL because without one having 100% ownership, the planet still is free to be occupied by others.

On balance, it seems that the FP cases tend to favor J because of the amount of labor he put into “capturing” the planet. 

Sub-Question IB:  Student Answer #3: This answer had the largest number of checks in the class (54.5), although it is a little less strong on the two key issues than the other models.  I thought the student provided quite solid (but one-sided) argument that J reached the initial necessary threshold and a pretty good two-sided discussion of whether J was sufficiently likely to get to 100%.  The student got some additional credit for solid work with the metaphor of the fish net and for use of the certainty argument from Shaw.
Mortal Wounding + Pursuit: Under Pierson, a person must kill, capture or possess by mortal wounding, or control an animal, and THEN continue pursuit in order to create ownership. Pierson tells us that that pursuit alone is not enough, there must be other actions taken. Here, although J pursued ownership of this planet in a very slow and steady manner, he has experience with other colonies, so he knew just how to capture one of these Ps. In Liesner, when the boys mortally wounded the animal and continued pursuit, they permanently and substantially deprived the wolf of its liberty, and made escape highly improbable, creating property rights even though the wolf was intercepted.  

Here, Julian could argue that he mortally wounded the planet not when he first attained 62% of MLE-2D’s surface, but when he traded iwth the other biggest owner of the shares and brought his control up to 86%. This is mortal wounding because he eliminated other competition he had by giving them something in return, and taking their prospect of attaining the P. Also he mortally wounded it by merely controlling so much of the P, as the game rarely has an owner own 100%, 86% is pretty significant.

However, K or any other pursuer could argue that he did not continue his pursuit, because as soon as he got that 86%, he sat back and let his default settings kick in. In Liesner, the boys did not shoot the wolf and sit back and wait for it to die before going to find it, but they continued pursuit. Here, J assumed he had done enough, but by sitting back and assuming that there was no outside intervention, he abandoned his pursuit.  J would counter this by saying that this was something he had done many times, and he had put in so much labor (decades) that a newcomer who put in barely any effort was unlikely to take it from him.
Control: In Shaw, the owners got control and maintained it so as to show they did not intent to abandon it by setting up this net that caught most of the fish. The case rejected the perfect net rule, so that even if a few fish got out, it captured most of them and the netowners got property rights in the fish they controlled. Here, J had captured most of the surface, and just like the reasoning behind rejecting the perfect net rule, it is acknowledged in OG that you can rarely control a P 100%. Essentially, J could argue that he set up his net by capturing so much, and then sat back like they did in Shaw waiting for the fish to accumulate.

K would point back to Liesner, however, and show how they continued pursuit, and note that catching fish is a much different and slow process. He had the ownership fo the land so why did he need to sit back? They only sat back for the fish to accumulate, not to say gee I did well I’ll relax now.
Labor: One of J’s strongest arguments will be in his labor he exerted, which the first possession cases have rewarded (Pierson, Shaw). Pierson specifically rewarded efficient labor, which is what J would say he did. In order to gain control of the P, he hired several hundred characters to go with him on a colonizing missiont hat took a decade using agrigul., military and more. He slowly and methodically expanded his ownership. He even traded with another player to establish ownership. Shaw held that an effective net should be rewarded even if a couple fish or so escape, thus rewarding the labor put into it. Here, he may have not had 100% ownership, but he had pretty close, and Shaw would support his reward. 

Carol Rose, who discussed clear acts, would also reward this labor. By attaining control and working so hard at different stages, J provided a clear act to any subsequent suitors that he was intending to own this P.  However, perhaps J’s work should not deter anyone else from attempting to go after the P. After all, these planets are worth something, and rarely someone won’t put in effort. Perhaps by him assuming there was no outside intervention, he was sleeping on his rights, and should instead have to defend his property. However, he did do labor that should not be discounted just because someone decides they should try to take the P from him. [MAF: Last point needs more defense.]
Certainty: Two kinds of certainty were pointed out in the first possession cases:

· In Pierson, the certainty was whether the rule would provide notice and a clear winner of the fox. Here, it can be said that J’s work could provide a certain winner if weighing all the factors. 
· The certainty in Shaw that goes back to J’s control, where in that case although they had a net, when they pulled it up they were fairly certain there would be fish in there. When J put in his effort, he was fairly certain he would own the planet.
Conclusion: J has a very strong argument for ownership by first possession even if the custom never existed, he did enough to show that he was possessing it, he put in a decade of labor, and if there is a standard of control for ownership of online Ps, he probably established it despite his sitting back to assume he got it. With all that work, he should not have to be worried that it was not enough, so sitting back could be understandable.
SUB-QUESTION IC: Discuss whether, under the Escaping ACs, Nick or Stephanie owns Planet ZAC-3B.
Sub-Question IC: Professor’s Comments:  I weighted this Sub-Question slightly more heavily than the others because most of you had considerably more to say here.  I suspect this was both because there are more factors here and because most of you understood them better. Overall, your answers generally felt solid.  I rewarded two-sided discussion (both of particular factors and overall), thoughtful and clear use of analogies, good understanding of the cases and factors, and attempts to address the factors collectively after working through them individually. The mean and median number of checks were both about 36.5; the largest numbers came from the two model answers (84.5 and a ridiculous 98).

1.  Application of the Escape Factors: 

a. Pursuit/Abandonment/Compulsion: The problem provided you with lots of information with which to address these related issues and many students, including the two models, gave me extended solid two-sided discussion. N really didn’t do anything here that looked like the kind of intentional relinquishing of rights that constitutes abandonment.  However, his overall negligence/lack of diligence over time surely would begin to undercut his ownership interests. Interesting issues worth exploring here included:

· Whether relying on default settings was adequate under the circumstances.

· Whether N’s concerns about costs constituted a form of abandonment-by-compulsion

· Whether it affects the analysis that N’s bnad choices led to his medical condition.

b.  Time [and Distance]: The problem allowed for some interesting discussion about whether the amount of time N was absent from the game was enough to help undermine his ownership interests.  The second model does some useful work on whether three years should be considered a long time.  The first model reasonably raises time as a response to N’s labor arguments. 


Many students mentioned distance in connection with time, but we have little information in the problem related to, e.g., how far apart N had significant outposts on ZAC, or what sort of virtual transportation colonizers employ.  If players can instantaneously access any of their virtual holdings, then distance has little meaning in the game. 

c.  Return to NL [without AR]:  Quite a few of you decided, reasonably enough, that these concepts did not fit the problem very well.  Others announced without much defense that one or both of these factors were or were not met on these facts.  However some students earned significant credit for defending plausible versions of what NL would mean here, including the decision/announcement by the game that N no longer owned the planet and N’s failure to supervise the planet as evidenced by, e.g., his use of default settings, his failure to respond to the taking of the trading city, and/or his failure to respond to requests for help from colonists. A couple of clever students used the Mullett definition of  NL to argue that, when N stopped directly supervising the planet, it was forced “to provide for itself.”  The discussion of NL is very strong in the first model and there’s also some pretty good work in the second model.

I had assumed when I started grading that AR would not be relevant here.  Predictably, a few students tried to argue, not very convincingly, that N’s intent to return to the planet was the equivalent of the planet intending to return to him.  However, a few students pleased me greatly by arguing that, for an inhabited planet, the relevant question is whether the colonists wished to return to N’s ownership.  Given the nature of the alliances in the game, presumably if most of them wanted him to remain as the owner, they could give him a lot of help.  Here, where they seemed to be willing to throw their support to S, you could fairly say that the planet had no AR.


d. Marking/Finder’s Knowledge (FK): At first glance, the problem seems to have a nice little two-sided marking issue.  On the one hand, the game had declared N the owner and the colonists must have known he was since they complained to him.  On the other hand, we don’t know whether the game’s designation was easily accessible to S or other visitors to ZAC and any work N had done on the planet’s surface only showed him to be a colonist, not necessarily the owner.


However, the reason we care about marking is it provides notice to finders (unlike Rose, the ACs don’t treat marking as essentially the same as labor).  Here, S knew the planet had an owner, knew who the owner was, knew why the owner was absent, and knew he intended to come back.   Given that much evidence of FK, I don’t think the quality of the mark matters very much.  There is some pretty good discussion of these issues in both models, but in both cases, the interesting work is trying to explain why S might still get rights despite the FK.

e.  OO’s Labor & Related Concerns:  N clearly put in a lot of labor to acquire ownership of Zac: 30 years of his life, considerable work developing ice age expertise,
and untold hours online playing. All this is strong support for his continued ownership, plus he probably gets some bonus points for the emotional bond. Both models include some solid work on labor.  A few related specific concerns:

· Industry:  If you discuss this, you need to explain what exactly the relevant industry is and how supporting N would protect it. It doesn’t seem to me that the game would be threatened if we support S (who after all has followed existing game rules and gotten the other colonists behind her). 
· Taming/Domestication: It’s plausible to say that N tamed the frozen planet, but given that we are talking about the same labor, nobody convinced me that doing so changed the analysis much. 
· Timing: The ACs protect labor before escape as investment.  Labor after escape is really a separate question best addressed under pursuit/abandonment.
f.  F’s Labor: Because the ACs do not discuss F’s labor, if you raise it (as you should do here)  you need to try to try and explain why and how it should be relevant to the analysis.  The second model has some nice discussion along this line.  Some ideas from your answers: 

Obviously we might want to reward helping out colonists after the earthquake when N was unavailable.  Some of you compared it to finding sick escaped [menagerie] animal and nursing it back to health or to the finder’s long-term investment in the sea lion in Mullett. Others suggested that we could view the planet like a whale decaying rapidly and let the F take if the OO is unlikely to get there in time to prevent waste
 

However, after the earthquake, the colonists’ interests were at issue, but not the survival of the planet/animal itself.  Nothing suggests that the planet would explode without her help.  In addition, she could have taken her “reward” for her labor in other forms of payment besides promises to help her get control of the planet. 

g. Overall: FK and OO’s labor are strong here for N, but pursuit, time and NL arguably are pretty good for S, so there’s room for a short concluding discussion of whose position seems strongest.  The first model contains a very good concluding discussion and there is some solid work in the second model as well.

2. Recurring Problems

a. Escape: Significance & Timing:  Quite a few students discussed whether ZAC had escaped at all and seemed to believe that, if it had, N would lose property rights.  First, the ACs do not equate “escape” with loss of rights. The foxes in Albers and Kesler and the canary in Manning surely all escaped, but the OOs maintained ownership. Second, when N got injured, he had achieved 100% control and was declared the owner of the planet.  By the end of the story, he had lost everything. Someplace along the way, it probably would be fair to say ZAC escaped. Third, some students had nice little discussions about when precisely  the escape occurred.  This question is interesting primarily as a way of assessing whether S behaved appropriately or not.

b. Kesler & Acting to Protect Neighbors: Kesler holds that it’s OK to kill an animal if you are acting reasonably to preserve your neighbor’s property.  Quite a few students tried to use this idea to support S, who was simultaneously helping ZAC’s residents and leveraging her aid to obtain increasing control of the planet she knew was owned by N.  However, this aspect of Kesler doesn’t really help S’s claim to the planet because even though the helpful shooter did not incur tort liability by killing the fox, 
he still had to return the pelt to the OO.  That suggests that even though S would be allowed to help out on ZAC (perhaps even over N’s objections) her aid does not entitle her to any property rights in the planet/animal.

c. Use of First Possession Arguments (Especially Control):  You are told that N was the owner of ZAC, so arguments explaining that he met the 1st Possession cases are not responsive to the question. Also, once you are doing an escape problem, you need to be careful not to mix in tests from the 1st Possession cases.  In particular, the escape cases don’t penalize the OO for losing control of the animal (which is true in every escape case with the possible exception of Kesler.) The language in Manning about confinement and control is describing how you show ownership of a live wild animal under Georgia Law. However, if losing control meant losing ownership in Manning itself, Mrs. Mitcherson would have lost the case because the bird was completely out of her control for several days.

Sub-Question IC:  Best Student Answers Generally: The two models had far and away the highest numbers of checks and the most points on my internal scoring system.  While neither is perfect, they saw so much more than the next best answers that I felt compelled to give them scores that were the equivalent of 10/10 and 9.5/10 respectively.

Sub-Question IC:  Student Answer #1: This answer made a remarkable number of useful points for what was essentially a 17-minute question.  The student provided an especially nice discussion of Natural Liberty, solid two-sided discussions of abandonment and of N’s labor, and a thoughtful well-connected discussion of the relevance of the interests of the other players on the planet.

Abandonment/Pursuit:   If an animal is abandoned after escaping, the owner no longer has possesion rights to that animal (Mullett). S will argue N’s planet escaped from his possession when he could no longer control it after his head injury. S will; further argue that N effectively abandoned his property once it escaped, because when he could no longer use the planet for at least three years, he did not appoint someone to take care of his planet for him and thus it was without an active owner for three years. N will argue that abandonment by compulsion is not abandonment. Albers had to abandon his pursuit after his fox escaped because of night fall, Taber had to abandon his whale pursuit because of fog, but both were allowed to retain property rights. Even though N’s possession escaped and the doctor said he couldn’t go virtual, he actively continued to think about it getting back to it and his friend said he was “obsessed” with returning to his planet. Escape where the owner is still in pursuit is not abandonment (Taber, Kesler).

S will argue that by not letting anyone else control his land, he was being a careless owner like the one in Mullett. In Mullett, he put a a sea lion on an island where it escaped, stopped looking for it, and didn’t demand it back until a year later. Here, he knew he couldn’t return to his game for three years, and while he can say he was thinking of it, he didn’t hire someone to oversee if because he was worried about the cost and relied on default settings. Relying on default settings is like relying on an island to keep an animal contained; life doesn’t work on default.

Natural Liberty (NL):  NL here is when the planet is not owned by someone. If an animal returns to natural liberty, with no intent to return, the OO has no rights of ownership anymore (Mullett). While intent to return is hard to assess because the planet doesn’t have volition (not conclusive, but a factor), there could be an argument for NL. Here, even though there was no active owner of the land, N’s name was still listed as the owner and his default settings were controlling it. 

However, S could argue that with no owner actively overseeing the planet, then the planet had returned to NL.  S found out that N’s planet was not being actively overseen when players and colonists told her that he wasn’t being very attentive to their needs. His planet was hit by an earthquake, and S had to use her connections to provide for the planet. The owner did not supply for the planet. Mullett defines NL as the ability to provide for itself, follow natural inclinations, or free from restraints. There were no restraints on the planet (assuming default doesn’t give restraints) and the planet was forced to provide for itself, instead of the owner. N could argue that this means it was not providing for itself because it would have died if S didn’t supply, but that just proves S was more of an owner than N was, and he let his planet escape to NL. The longer that you leave characters unmonitored in default settings, more likely something will occur the settings don’t handle well- so that’s natural inclinations right there.
Industry/Investment/Labor (Factoring in Time): Even if an animal returns to NL, if there is significant investment in the animal or it is a part of an important industry, then it may still be property of the OO (Albers). N will argue that he put a significant investment into owning this land. Spent 30 years learning about ice age colonization and invested in it when no one else would because it would be “too much work.” When someone invests so much time and money into a possession, it should not be so easily taken away from him and possessed by another (Albers/Taber).

However, the animal factor of time is an important modifier on this. There is only a certain amount of time this exception can hold up until someone else needs to be able to posses the land. Policy-minded, if we let this exception go on forever, no one will be able to make use of the valuable animals or possesions like the planet here, because the investment will bind it to the original owner. This would allow careless owners to retain possession even when it escaped, and regain it whenever they feel like it.

Courts usually reward possession to an OO when a short time passed from when/where the animal was found. Here, this went on for 3 years. Bad externalities (Demsetz) were being imposed on the other players who colonized N’s planet. Rose said that labor provides certainty, but here it did not, because he was not able to return to the game. His initial labor was for naught because he didn’t let anyone else handle his planet when he couldn’t, so players on his planet would have been severely damaged without S’s intervention.
Marking/Finder’s Knowledge: Usually courts do not like to reward finders if they know that they are possessing something owned by someone else (Manning/Ghen/Albers). This is especially true when the finders are in the industry as well and know it belongs to someone else (Albers). Here, S knew that N owned the planet, and even talked to his friend about why he wasn’t doing anything. She had gained control of the planet’s surface and triggered N losing his ownership, when she was able to control 85% of it by the time he got back. She knew that he owned it. The marking was his name listed on the program. However, could she really be considered a bad finder? Usually, the purpose of looking at finder’s knowledge is to protect owner’s property from those who purposely take something from them. But here, S could argue that she took it for a good reason- to save the planet. Would anything seriously bad happen if she didn’t? Some players might be upset, but probably not. So N could argue that his investment in the game and his labor should have been more important. She led this whole effort to overthrow him like a coup.
Overall: Thus using the animal cases, S would likely win possession of the planet. While his significant investment and labor were vital to his rights, the rights of other players playing the game are important to. He could have easily maintained possesison by having someone else oversee while he couldn’t. Maybe unfair to require him to pay for this. But things happen in life, and owners might not be able to live life on default settings and expect everything to be fine. A long time of three years leans this more favorably in S’s direction.
Sub-Question IC:  Student Answer #2: This answer contains nearly as many useful points as the first model, with solid two-sided discussion of most of the escape factors.  The student did especially nice work talking about the interaction of the factors, particularly the relationship between abandonment, finder’s knowledge, and finder’s labor (the relevance of which is clearly explained). 

Abandonment/pursuit: When an O shows abandonment of an animal, and no longer pursues it, he loses property rights (Mullett). However, there have been times where abandonment was necessary by compulsion, like when night fell in Albers or fog set in in Taber. What should be determined here is whether N abandoned his icy P, whether that abandonment was necessary or not (Taber), and if not, if he continued pursuit at all.
N did not choose to abandon his animal, and courts looking at abandonment want to see actions that show a choice. When he got into a car accident, his doctors would not let him put on the equipment needed to operate the game for three years. He could say that is abandonment by compulsion, just as in Albers. However, S could argue that he did effectively abandon when he chose not to hire people to oversee the planet during this time. He very well could have hired someone, but he was worried about the cost and he just relied on his default settings to take care of it. 
While N might have messed up there, he could argue that he still never intended to abandon it, just like in Albers and Manning, even if he did not pursue after the animal was out of his control, he wanted his P back. S even found that out through one of N’s friends at a real life party that N was obsessed with “getting back to Zac.” However, S could counter that the OO’s case is stronger if he keeps pursuing (Kesler, Taber) and again N could have hired someone to control/monitor his planet 

Time: S can argue that three years is a lot of time to hold on to original investment with no upkeep. While planets are infinite it seems, in human life could he expect no one would touch his planet in three years? Seems unlikely. But N would go back to his 30 year original investment (much greater vthan the time he was away).
Natural liberty (NL)/Labor: An animal is said to have returned to its natural liberty when it is free from artificial restraint and can follow the natural bent of its inclination (Mullett). Nick would argue that this is not true because, as long as he still owned the planet, no one else could do the things he could as owner. But S would have a strong argument against that, pointing to Mullett where the sea lion was far from natural habitat and still had NL. That’s because it was free from artificial restraint, just as planet Zac was. Zac was no longer being maintained by its owner. The facts tell us that the colonists were getting no attention. Order was turning toward chaos on the planet and the default settings were not taking care of it. Therefore, S would say the P returned to NL when it was on default settings, because the owner was not controlling it and it followed its natural bent by tending to chaos. Ps need an owner to be controlled, or even domesticated, and he wasn’t there.

However, N could counter that this was a valuable investment he made and the planet owning industry is a valuable and lucrative one. Albers made an exception to the Mullett rule where if an animal returned to NL the OO lost ownership. If that animal was highly invested in and part of a lucrative industry, the OO could still retain ownership. Here, the planets are very valuable, and even if the P returned to NL, he could argue his 30 YEAR INVESTMENT was worth something. (Albers). Like in Manning, where the bird was trained to respond to its name and OO spent years maintaining it, N spent years learning about this planet and building on it. That is an investment that should be rewarded..

In this context, N will point out all the labor he put into establishing ownership. Everyone said that it would be too much work to colonize a planet in the ice age like Zac, but he did it anyway. N spent 30 YEARS; that is a huge amount of time, especially out of a human life, to colonize it and become the owner. That is way more than the owner in Manning or in any of the cases we studied. Relatively, it might seem a bit different since planets are infinite, but human lives aren’t, so investing 30 yrs is huge.

Marking/Finder’s knowledge (FK)/F’s Labor: Marking is strongest when it is man-made and permanent (Albers) and also when it puts finders on notice. When it can be naturally occurring, like the blemishes in Mullett, marking is not so strong.  N would say that he has strong marking here because the program recognized that he was the owner of the planet. Like the registration tattoo on Albers, this is a strong ownership symbol that anyone, even if they didn’t know the game, could understand he owned the P. But where S would say this doesn’t follow Albers necessarily is in the permanent tattoo part. While it says his name, it can say a different name when ownership changes, which it eventually did.
N will argue that S had adequate notice that this was his P. She even found out what happened from his friend. According to the ACs, S would be punished for a bad finder (Albers). But at what point does policy come in? Our ACs didn’t tell us. S could argue that she knew there was previous ownership, AND his situation, which is WHY she did what she did to establish Ownership. She heard that colonists were not getting attention; she saw the planet out of order, especially after a massive earthquake. She brought emergency supplies and gained more control, and helped the people of Zac. Should she be punished for that? His default system clearly didn’t do those things

The ACs talk a lot about the OO’s labor, but in FK this is the perfect opp. to wonder why not Finder’s labor? She put in lots of resources to making sure this planet had order, while he let it go to shambles. Surely ownership isn’t infinite, even with all the years he put into it, right? While we can’t say for sure, legislatures might think that there should be some sort of good Samaritan law that can be applied here. That with an effectively abandoned planet, though owned by someone else, no one should be deterred from helping out by being punished with no ownership. The system should operate to give the property its best owner, and at that time it seemed to be S.
Conclusion: There are several different arguments at play, one strictly adhering to the factors of ACs, and one that includes policy arguments perhaps based on the ACs’ intentions. According to the factors, and the weight of labor and investment, N may get to keep this planet. But based on the order she restored, S has a strong policy argument not directly found in ACs, but which could plausibly be derived from them. 
� He probably had to sit through Frozen hundreds of times.  Or worse, The Day After Tomorrow.


� And whale waist is always a big concern.





