2012: FACT PATTERN O (HUMAN GESTURES)

Question II:  Professor’s Comments:  

Generally: Grading this question was frustrating in several ways:

· Many of your answers were very short.  Less than two typed pages on a 50-minute question is generally insufficient unless you write much more concisely than most of you do.  I appreciate that many students wrote this answer last, but you have to train yourselves to leave enough time for a shot at a solid grade.

· Many students appeared to simply articulate a strong emotional reaction to the problem instead of doing the kind analysis you were taught to employ on this question.  A lot of you seem quite certain that having property rights in human gestures is a very bad idea, which is a position for which I have considerable sympathy.  However:

· Instead of making the (very plausible) arguments about why we shouldn’t have property rights in human gestures, many of you argued that it would be impossible to have them, generally because the gestures are intangible and because more than one person can do/have the gesture at the same time.  This is a very weak argument:

· First, we have property rights in music, computer programs, choreography, poetry, movies, all of which are intangible and can be used by multiple people at the same time.  If these were obscure examples, I might have more sympathy, but most of you are regular users.  Songwriters can stop others from using their work commercially but not from singing in the shower; surely we could do the same thing here.

· Second, about half of the old Q2s involve intangible property; a quick look through them should have left you better prepared to address this question than many of you seemed to be.

· Many students who at least attempted to follow the argument structures we used could find no reason to protect LB’s interests here.  I tried to set up the problem to make the potential harms as clear as I could:  People copying the gesture in a commercial setting may be free-riding on the athlete’s investment and may be falsely suggesting they are endorsed by the athlete or connected with his charitable work.  Ideally, if you argue against using the ACs (or against any property rights for human gestures, you should acknowledge these concerns and perhaps suggest an alternative way of dealing with them.

· Finally, quite a few of you did not seem to have much understanding of what you were supposed to do on Q2.  We spent a lot of class time and a written assignment on the relevant tasks.  If you didn’t understand, you should have followed up with me.  Perhaps most distressingly, less than half of you picked up the comments I provided on Assignment #3.  First semester students frequently complain about not getting enough feedback; perhaps going forward, you’ll try to take better advantage of the feedback you do get.

Exam Technique: As usual, I rewarded people who understood the task in the following ways:

· Read the Question Carefully. 

· rights to control commercial use means no issue avbout trying to enforce against any random person who attempts gesture
· human gestures strongly identified with particular individuals suggests first possession Qs aren’t relevant unless you are discussing what “strongly identified” means.  Also , not everyone who does the gesture can claim to own it.

· Q1 says “Assume that human gestures do not receive trademark or copyright protection” which leaves you free in Q2 to suggest that they should.

· Providied both pros and cons of the animals cases and of alternatives.

· When discussing escape factors, explained why they should or shouldn’t be used (not just whether they could be used).

· Explained the significance of factual similarities and differences (as opposed to just listing them or simply saying, “they’re too different”).

· Refrained from doing application of law to facts as would be appropriate in Q1.  The area where this was most commonly a problem was custom; again, applying the Swift/Ghen factors should have been part of Q1.

· Discussed disputes about strongly-identified human gestures generally (as opposed to just EG and particular fights w CA and BB).  In other words, EG in Q1 becomes e.g., in Q2.
· Described alternatives with specificity

Escape Factors:   A few specific points relevant to Q2: 

· Saying ACs provide certainty isn’t convincing; multi-factor tests rarely are certain.

· Many of you said there is no way to abandon a gesture, but you really can abandon any kind of property right.  Tim Tebow could hold a press conference and say that he is dropping his lawsuit because he has come to believe that he should allow anyone who wants to use his gesture to do so. (Similar to some musicians who allow anyone to download music for free from their websites).

· Some students said a gesture cannot “escape”, but that seems unduly rigid to me.  Hammonds and White used escape analysis, even though the gas didn’t have free will.  I don’t see why it’s any more crazy to treat it as an “escape” when other people suddenly start commercially using a gesture that had previously been “confined” to its OO.

Key Differences:  This is a list of differences I thought were particularly important; you got some credit for each one you saw. 

· Gestures aren’t alive; lack volition: Important, but not conclusive (see oil & gas ).  Technique note: If you focus on differences like not alive or no volition, should acknowledge that ACs used for oil & gas despite these differences.

· Gestures are intangible:  Important, but not conclusive (see above re songs etc.). 

· Labor at issue different; creation may be trivial, but associating w valuable enterprise not trivial. By contrast, a lot of you talked about value.  However, in the animals cases, value varied a lot (personal canary v. marketable fox pelt v. whale. This would also likely bev true for gestures.

· Gestures can be possessed by more than one person at a time and can be copied without eliminating the OO’s interest. 

· Subsequent “finders” can make a series of small changes in the gesture such that it becomes hard to determine when it should be considered the same gesture.

· Gestures can help serve charitable interests 

· Maybe hard to find point of origin of gestures and could last forever 

· Transmission of gestures instantaneous & over infinite distance

· Gestures probably need to be performed in public to have value

· Gestures not connected with/product of specific industry

Alternatives:  I gave significant credit for solid discussion of plausible alternatives, awarding more points for more specific descriptions and for more thorough exploration of pros and cons.   The first and third models include good work on alternatives.

Alternatives Worth Discussing

· OO Retains Full Rights/ Forced Licensing:  Some students said OO “gets royalties” or “gets paid,” which don’t clearly indicate what happens if the OO doesn’t want to sell.  Ideally, you’d distinguish between O getting full rights (including the right to say “no”)  and forced licenses, where O gets paid but can’t say no (forced sale sort of like Eminent Domain).

· No Rights/F wins  This was my initial reaction to the Tim Tebow lawsuits and I was surprised that relatively few of you pushed for this alternative.
· Registration System Although current intellectual property laws generally don’t protect gestures, you could suggest changing that.  As several of you pointed out, this raises the hard question of when a gesture is sufficiently connected with an individual to permit registration. 

· Acknowledgement System: Anyone can use as long as they acknowledge source of gesture and that they are not connected with source.  This avoids some of the problems with taking advantage of goodwill of OO.

· Variations on the Escape Cases:  You could have a system incorporating some (but not all) escape factors, like abandonment + pursuit + time + finder’s knowledge.
Non-Responsive or Less Useful Alternatives

· Saying the parties “should establish new customs” doesn’t help much unless you explain what those customs should entail. 

· Similarly, saying Intellectual Property laws generally, or Copyright or Trademark in particular ought to apply is not especially helpful unless you give some idea what specific aspects of those laws you are thinking about.  I don’t expect you to know the details of how these systems operate, but it’s hard to compare to ACs without pointing to some possible specific rules or procedures.

· Saying the parties should negotiate or should work out a profit-sharing arrangement isn’t especially helpful. If the parties can reach a deal, that’s always easiest for the legal system.  However, you’ve really been asked to decide what the rules would be in absence of any agreement.

Question II:  Student Answer #1:  This answer made many more relevant points than anyone else.  Although ordinarily, I prefer more depth in some parts of the answer (particularly discussing the applicability of the escape factors), the student raised so many useful ideas that I gave the answer a 19.  The discussion of similarities and differences is quite solid and the extensive alternatives section includes several plausible ways of handling the problem with reasonable pros and cons for each. 

Similarities:  The time spans are similar here. A person (the creator of the gesture who has the possibility of rights over it) lives about as long as animal in the grand scheme of things as opposed to the life of an island or virus. Thus analysis of the time LB had done the gesture and how long it took him to attempt litigation can be analysed under similar pretenses as the escape cases.
Industry and Money are involved in both escaping animals cases and the instant case. Cane ADe wants to make money and so does BB and LB wants to protect the money his charity makes. The animals cases like the fox breeding and whales cases (and the gas cases) also are concerned with money. Thus the question in both is not as simple as who owns this gesture/whale/gas its more who will own this now, profit of it now and possibly more so in the future.

Differences:  Creation: the gesture was arguably never created and if it was created it was by a human. Animals are created (lets not get religious or scientific here) by other animals. Thus at their birth a gesture is "owned" by someone and this is not necessarily true for animals. This is relevant in analysis. Because our cases and analysis are designed around this idea that first we establish ownership and then it can be lost where as a gesture seems to inherently have ownership in its creator if it has an owner at all. There are no wild hand gestures lurking around the Allegheny mountains like a wild cougar may be, and this affects how we can look at what it means when they escape and whether there was ever truly an owner. Partially this is because we see when the wild sea lion is tamed and taken into control but we never see the wild hand gesture yet to be taken under control.

Replicable: a gesture can be replicated but w/o cloning an animal can’t be. Thus BB using the gesture does not per se harm LB but you taking control of my sheep does on its face harm me. This affects the leniency we will give either scenario as one is an all or nothing game the other does not seem to be so. 

Tangible vs. intangible: Tangibility makes it easier to police and regulate whereas the intangibility of the act means even if courts want to protect it, it’s not that easy to do. Also a court may choose not to for just that reason, finding it would be ineffective to even try and police such a thing. This is not the case with animals. Another way of putting this is it is a human ability versus an actual possession. It is alot harder to tell people you cannot do something your body naturally allows you to do than it is to say you cant keep that animal, its not yours.
Not all or nothing: One party alone can own an animal unless we are talking about some concurrent estate, this is not true of a gesture. Multiple parties can enjoy it all the same, thus courts will likely be less strict in securing rights of the gesture than they are of animals. That being said, LB will likely say that this a bad argument because the use by others hurts what he uses the gesture for.
Useful Factors: Labor: The labor theory was also useful. It helped in understanding what LB had done thus far to secure his gesture as his own and what he had done with the gesture as far as promoting charities and how his labor should be protected. It also exhibited how a finder's labor could be seen despite its lack of importance in escape analysis
Industry: All industries run on money and thus analyzing the courts view on industries was similar in both instances and fit well. The industries in question such as charities, diet gurus and broadcast all had[image: image1.png]


 parallels with the animals cases in their relevant customs and what courts would want to incentive and de-incentivize
Marking/ Finders Knowledge: Useful because it highlights the same general issue of good and bad faith and what relevant parties were aware of. Served essentially the same purposes in both animals and isntant case. Marking was more of a stretch but still was meant for others to know of what the OO meant and wanted from his use of the gesture and ads.
Unuseful Factors: Abandonment: Not very useful because you never actually let the gesture out to "the world at large" (see shaw). you can also never verbally do it, I abandon this gesture to the world, even if you did tht it is not very effective to anyone. Like Taming the idea can be stretchde to apply but yields little use in application itself. [MAF: Needs more defense; I thought this was a useful factor]
Distance: Hard to apply because of the different nature of travel. Animals travel distances literally, ideas and gestures figuratively travel through media and people showing each other things. Thus almost impossible to quantify and lends little useful analysis.
Natural Liberty: Gestures never have a period before their inception where they can be seen in a form of NL. Thus although we can construe them as going back to NL they are not returning to a state they were previously at (that of being unknown, although its possible they can fade into unobscurity like the fist bump has). Thus although it is possible to imagine a thing at its natural liberty it can never actually go back to a period of unknownedness and any stretch we make to apply this element will really not lend us any useful analysis as its too far of a stretch in my opinion. Some may counter this by saying Mullett says one can be NL without its natural habitat but I would say although this is true, oceans are not terribly different, but defining the unknown and the known yet abandoned as the same is a huge leap. It is essentially saying time travel and segregation of schools are in the same state of being and I politely disagree.
Pros/Cons of Using Animals Cases Overall: In the end I do not find it holistically useful to use the animals cases, there are too many stretches of logic and it does not lend easy analysis to relevant issues.
Pro: you have to start somewhere, and this may be the place to start. We used the animals cases on minerals ferae naturae so why not gestures ferae naturae?  This highlights the nature of the dispute i.e. that of an original owner and a finder who both want courts protection. Also it does not attempt to oversimplify the issue as some other sets of rules may do. Rather it attempts to analyse the rights the former party had and how or when he surrendered them to the world at large, I think this is a good framing of the issue.

Cons: This system is not certain, it could go either way.  This is a nightmare for an attorney who is advising a client. There are large stretches made here that may not hold under scrutiny of a court. Furthermore this ignores the nature of both issues (gestures and animals). These differences are highlighted above. Furthermore it ignores that although this does not oversimplify the issue, it may convalute it and ignore relevant issues, and furthermore it may even overcomplicate the issue and prevent effective litigation and or arbirtration. [MAF: Generasl point about uncertainty is solid, but lot of points here too general to be very useful.]
Alternatives:

State of Nature- fight it out may the stronger win!
Pro: easy to oversee, no confusions i.e. certain, quick fix to issues

Con: does not incentivize correctly, promotes conflict, does not on its face seem fair, ignores to many relevant issues [MAF: Could be more concrete]
Lottery- If you have a claim to ths gesture put your name in a hat and I will decide by picking a name 

Pro: people know what to expect, equal chances for all to win, relatively cheap to oversee, we wont have to pay lawyers
Con: unfair to those that actually labor harder or are more "right", gives no incentives to be the best, just the luckiest, promotes lying to become part of the pool of possible winners when you may have no claim at all. Think of why the courts didn’t want to give ownership to finders in Budd, makes it easier to do bad and win anyways.

Merit - who (according to standards of workmanship and fairness decided by society) deserves the rights the most.  [MAF: Could be more concrete]
Pro. by far the fairest alternative. promotes harmony and hard work and rewards such endeavors thus properly aligning incentives
Con- lots of overhead costs and lots of subjective inquiries, not consistent from court to court probably 

Registration- Like recording statutes in real estate, or copyrights and trademarks etc
Pro: efficient, not terribly expensive to oversee, keeps courts out as long as people record, avoids disputes becasue there is a record of registrations
Con: people may forget to record and get screwed, may be recording errors that aren’t their fault. 

First in time- whoever did it first wins hands down

Pro; easy to administer, promotes speed and efficiency

Con: may promote bad faith and unsafe working conditions to be more efficient that others, promotesdeception, ignores other relevant factors. Such a simple rule likely does not account for moral hazards and incentives.  [MAF: concerns about deception need more explanation]

Winner: Registration is probably best as is exhibited by the way we record deeds, trademarks and copyrights nowadays and it does not disalign incentives and rewards compliance with rules.
Question II:  Student Answer #2:  This student framed her discussion around five of the most important escape factors, referencing  factual similarities and differences as she went along. Although she did not really discuss alternatives at all, she received a 17 because this was probably the most thoughtful discussion of the escape factors in the class. In addition, she clearly paid attention to the instructions, which asked you to focus on gestures “strongly identified with particular individuals.”

Time: Time can easily be applied by analogy to the rights to control commercial use of human gestures strongly identified with particular individuals. If the gesture is used by an individual(FF), and the creator(OO) of the gesture allows a long period of time to pass before attempting to enjoin the use of the gesture, then the OO should lose the rights to the gesture. This is similar to a statute of limitations and makes pefect sense. The OO will be barred from aged or stale claims. If a FF is using a gesture and a couple of years down the line, the OO brings a claim against the FF, the FF will be disadvantaged sverely. However if shortly after the first use, the FF is put on notice that the gesture is not to be used then the FF will not have time to make costly investments relying on the ability to use the gesture.
Finders Knowledge/Marking: Finders Knowledge can be applied to gestures ONLY if the gesture is strongly identified with a particular individual. Finders knowledge would only be useful to protect a OO rights in a gesture, if the OO is a celebrity with universal noteriety, OR the FF has a close personal relationship with the OO. The animals cases used finders knowledge to punish a finder who should have known the animal was already owned. This applies by analogy because when the gesture is strongly identified with a particular individual, anyone using the gesture KNOWS that the gesture was created by someone else. The FF knows that the gesture did not originate from their own genius. For example, tebowing, is a gesture that is connected with the quaterback tim tebow. However if tebowing originated from a 12 year old child in Montana, then it might not put a FF on notice that the gesture originated from a specific source and was not just a new phenomenon. It is possible that sticking your middle finger up at someone was originated somewhere, by someone, however, it is not common knowledge as to who created that gesture. [MAF: ACs clearly should apply to giving someone “the bird.”] Nevertheless for the purposes of question II, finders knowledge should be used.
Industry, Labor, Investment:  The labor and investment by the OO can be taken into account, as well as the FF's labor and investment and should apply to gesture cases. The labor and and industry the OO has created should be taken into account when resolving disputes about gestures. The OO used intellectual energy and creativity to create the gesture and this ingenuity should be protected. The FF can also create an industry around the gesture, for example making t-shirts or toys of the Jersey Shore "fist pump." If sufficient time has passed, or the originator has not put the gesture to good use, the FF may be rewarded for their labor and investment in the gesture. Snooki and Pauly D had no idea that they could profit from the use of the "fist pump." If a FF takes advantage and creates an industry the FF should not be punished for their proactive behavior. If the OO is putting the gesture to use then they should be able to protect their labor and investment and not allow a FF to infringe on their intellectual property right.

Return to NL: Of course a gesture is an inanimate object and cannot "return" to NL. The NL of a gesture per se, would be the mind of the originator who created the gesture. Once a thought is shared, the thought/gesture cannot return to the mind of the creator. It’s like pictures posted on Facebook... they are there forever! However we might be able to say that permission to use the gesture is itself natural liberty. For example when an artist places their album on a website to be downloaded for free, they have placed the album in its natural liberty to be used by all for free. But when they charge for the album in the store, the album is not at natural liberty because the user must pay for the music. We can apply this doctrine in a similar way. If an OO allows the gesture to be used freely then the gesture is free in its NL. But if the OO does not allow the gesture's use freely, then the gesture is under the power and control of the OO. This is a far stretch of NL and should not be used. [MAF: because …]

Animus Revertendi:  AR is used in the animal cases as an exception to when an OO of an animal has lost his property rights in the animal. When the animal has the habit of returning then the animal has not regained its natural liberty. A gesture cannot leave the mind of the OO and return on its own. Once the gesture is seen by someone else, the gesture is now engrained in their memory. A gesture is not tangible and cannot be restricted on the idea that it has not been shared with the world. Because it has. There is no Men in Black flashy pen to erase the FF's memory of the gesture. A shared intellectual work will always be at "natural liberty." However, the gesture can be unique and specific to the creator. This may be a type of "animus revertendi." Some people can lick their elbows, or make ther tongue touch their nose. Should we reward property rights to these individuals on the idea that only they can make this gesture and therefeore the gesture always has an intent to return to them no matter how much it is shared? Absolutely not. AR makes no logical sense to apply to gesture cases. Just becuase an individual can do something and others physically cannot, it does not make sense to award property right for the gesture. We just call them weird, and move on.
Question II:  Student Answer #3:  This answer has a pretty good discussion of similarities and differences followed by a very strong discussion of alternatives.

Similarities/Why Tests Work: Move @ own volition. ACs created rules for how to retain property rights in escaped animals, b/c animals can move at their own volition, and can escape in spite of all precautions taken by OO. (See Albers). Here, a gesture does not have volition on its own, but the people who use them do, and therefore the gesture could spread from person to person in spite of all precautions taken by a person to keep the gesture contained. ACs should apply because it allows for escape and gives guidelines for how to get back.
Marking/Notice/Taming. ACs created rules for ways to mark animals to communicate to others that the animal has a prior owner, as well as how much is enough, as well as other actions that can be taken. Manning. Albers. Whaling Cases. A gesture can be similarly marked by the reputation of the person who owns it, or by communicating in other ways to the world at large that the gesture has an owner [MAF: … therefore?]
Differences/Why Tests Don't Work: Animals are discrete beings, whereas gestures can be replicated indefinitely. As long as there are people with motor skills, there are vehicles through which a gesture can travel. The ACs developed rules to decide cases where one person gets the, let's say, fox pelt back Albers. Kesler.), and the other person loses it. Once a person sees a gesture and learns how to use it, both have it, and it can't be given back. Not only can it be replicated, but it can also be altered, so in the end there are two almost-the-same-but-not-quite gestures, and the ACs don't have the tools necessary to determine when the replicated gesture has been altered to the point that it is no longer the same gesture, b/c even when you skin the fox, the pelt is still one and the same from the same discrete fox.
Commercial use (or misuse) of a gesture might be more valuable than that of an escaped animal. The ACs are used to decide either whether the animal should/shouldn't be returned, or how much should be paid to the OO (value of pelt or whale products). In the case of gestures, it would be much more difficult to put a price tag on the gesture when it escapes and someone else uses it, especially if the person uses it more than once. You can only sell a fox pelt once before it becomes fraudulent, so its value remains constant in relation to the number of pelts, but a gesture can be used many times in different situations (say, each time the commercial is aired), and the value of its escape to the OO increases with each subsequent use, indefinitely. In other words, an animal is valued for its singular existence, Gesture for its exposure. B/c the ACs only give tools for what to do in the case of a single escape, they would not be good tools to apply here. [MAF:  although you could ban only commercial use, as with songs] 
Alternatives

Notice/Disclaimers :  The person using the gesture could simply give notice, or if used for commercial purposes, put an express disclaimer within an ad in order to alert people that the gesture is attributable to someone else. This would be much easier to administrate because it involves a sentence spoken or in text within an ad. The downside to this is it would undermine the notoriety of the gesture as being attributed to the particular individual that made it famous, and this person might feel that the gesture is part of their persona and that they are entitled to payment for its use.
Royalties: A much fairer system for both sides is to adopt the similar way that the music industry handles the rights to control commercial use of intangible things like gestures or sounds. Every time the gesture is used, the OO would have to be paid royalties proportionate to the use of the gesture. Administrative costs would be very high here, because it would have to be kept track of for every time the gesture is used, or ppl would have to go out of the way to have it included in contracts. Also, difficult to price the gesture ... set price? How do you determine the extent to which the gesture is contributing to the profits of the person using it? Nevertheless, might be fairer and less costly than seeking to enjoin every person who uses.
OO always wins:  Could make it law that the OO needs to be consulted and asked for permission before use, reserving s/he the right to say no to its use. This weighs heavily in favor of OO, b/c it is totally at his or her discretion. This might be a good way to go, because after all, the gesture is strongly identified with OO. However, hard to administer, because how similar does the gesture have to be before it is considered used?
Laissez-Faire:  Because of all of the difficulties listed above, the easiest way to go is to just let the gestures spread as they will. This might not be entirely a bad thing for the OO, because if they are already strongly identified with the gesture, it could just be giving them more exposure, and, after all, publicity is publicity. Conversely, could swing the other way and make the gesture worth less to the OO because could be attributed to others. Still, it is unclear what type of value this would be, intrinsic or monetary.
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