2012: FACT PATTERN O (HUMAN GESTURES)

Question I:  Professor’s Comments:  As usual, this was the strongest question for most of you.  Thirteen students earned more than 100 checkmarks and the high was 158 (interestingly, the same student who wrote the highest scoring answer to Question II).  The mean was 68 and the median 62.5.  Thirteen students earned fewer than 40 checks.

Generally:  Major Issues:  I was looking for discussions of escape and of custom, which needed to be addressed separately.  Because there was a lot to say about each, I used a scoring system that rewarded each thorough discussion of a sub-issue, regardless of the balance you chose as between the major issues.  In other words, if you had one thorough sub-issue under custom and five under escape, you got about the same score as somebody who had three thorough discussions under each issue.

Escape Not 1st Poss.:  The instructions for Q1 say LB was the original owner of the gesture (language we use for escape cases).  In fact, the problem doesn’t say LB was the first to use the gesture (how could you know that?), but that doesn’t matter in an escape case.  If you talked about first possession, I gave some credit for discussion relevant to the escape issues, especially re labor and abandonment. 

Custom: There was a lot to say both as to whether the custom applied to either the BB or the CA use of the gesture and about whether a court should treat the custom as binding.

Claims: Quite a few students got tangled up because they misunderstood what LB was trying to do.  The instructions ask if he can stop the use of the EG in the CA and BB advertising.  Nothing suggests he is trying to stop KG from using the EG or that he is trying to prevent BB from marketing his program at all.

Exam Technique:

· When I give you two different defendants, assume that the analysis of their cases will differ in at least a few places.  Here, there were significant differences between BB and CA for some escape factors (see 1st and 2d models re finder’s knowledge and 1st model re time, labor) and regarding whether their ads violated custom (see 1st and 3d models)

· Helpful at end of discussions of the major issues to discuss the significance of all the factors together.
Q1 v. Q2: The task in Q1 is to apply the animals cases (ACs) to the facts of the problem as best you can.  The task in Q2 is to discuss whether they are good tools, thus:
· If you can’t make a particular factor work, don’t spend significant time on it in Q1.  Discuss your concerns with the factor in Q2.  
· Similarly, if you don’t think there should be property rights in human gestures at all, discuss that in Q2.  Applying the ACs  in Q1 means you must assume (for that question) that LB once had property rights in the EG.
· When discussing escape or 1st possession, only make policy arguments that at least arguably arise from the ACs.  Include other policy arguments in Q2, e.g., as reasons you might not want to use the ACs.  For example, many of you argued that BB should get property rights to the gesture because his program would help people’s health.  However, nothing in the ACs really suggests the courts cared if one party was making a socially better use of the animal than the other.
· As I repeatedly indicated in class (and in write-ups of prior exams), the Swift/Ghen factors regarding the application of custom are part of the ACs and belong in Q1, not Q2. 
ESCAPE

Generally:
· You need briefly to explain how you are using factors that are not literally applicable to the problem (here: taming, AR, NL, distance).  If you didn’t provide an explanation, I gave you some credit only when I thought I understood what you meant.
· “Escape” itself is not a legal factor and it doesn’t mean that you lose ownership.  In all the escaping animals cases, the animal was lost by the oo for a time, but in most of them, the finder had to give it back.  Here, to use the ACs, you have to assume that EG has escaped from LB in some sense and that he won’t contest that fact (obviously others have EG).  On the other hand, it can be useful to describe as a factual (not legal) matter what event constitutes the actual escape.
· Similarly, the escape cases don’t seem to care about control.  The thrust of the cases is that you can retain ownership even if control is lost.  OO might get a mild bonus for good labor of confinement and a strong bonus for AR, but Manning & Kesler don’t punish Os for multiple escapes/poor control.
Factors I Thought Were Important (& Easy to Play With)

· Marking/Finder’s Knowledge especially tension between strong association of LB with the EG v. much less clear that claiming exclusive rights.  Very strong discussion in 2d model; solid discussion in 1st model.
· Abandonment/Pursuit/Time: At least two important Qs: (i) Was LB abandoning in some sense by congratulating others who did the EG?  (ii) Once the ads appeared, did LB act quickly enough to try to stop them? Strong discussion in 2d model; solid discussion in 1st model.
· OO’s Labor/Industry:  Problem suggests LB did very little labor to create or use the gesture (and probably none we need to reward), but obviously labored to make himself famous player and tie EG to charity.  Should that be rewarded here? Some pretty good discussion in 2d model also tied to taming. Could also discuss what the relevant industry is here.


Factors I Thought Were Harder to Use:

· F’s Labor/Industry/Taming:  None of the escaping ACs discuss F’s labor as relevant.  Thus, if you address this issue, you need to acknowledge the lack of authority and explain why you think a court applying the ACs might take F’s labor into account.  The first model provides a solid discussion that does this well,.

· Distance: You would need an explanation of why or how you’d take distance into account in this problem; the relevance is not obvious to me.
· AR/Taming:  Possible to use these, but need a clear explanation of what you mean, since a literal interpretation (training the gesture to behave differently than it does in the wild) is hard to envision.
· Return to NL:  Again, hard to know what this would mean without some explanation.  

· Keep in mind that the thrust of this element is that the OO is likely to lose ownership.  Thus not logical to argue:

· EG has never been out of NL (problem says LB is OO)

· EG doing/mastering the gesture = return to NL

· A few of you focused to literally on “return” and tried to talk about a time before LB owned it, even though it’s not clear EG existed prior to LB.  Remember that Albers assumes the fox “returned” to NL, even though that individual fox was born in captivity and never lived in the wild.
· See the 1st and 2d models for two possibilities for using NL. Others include:

· NL = when EG available to people who don’t have “freak” bodies like LB 

· No NL = when strongly associated with person or organization

CUSTOM: I designed the problem so there would be lots to say about the custom. Many students did not address it very much, which seems an odd choice given an explicit arguably relevant industry custom taking up two paragraphs of the fact pattern. A few of you also got into trouble by treating the customs addressed in Swift or Ghen as precedent.  You need to be clear that the substance of a custom in one industry is never legal precedent.  What matters is the analysis the court uses to decide when to treat custom as binding law.
Adoption as Law:  All of the Swift/Ghen factors were relevant to this problem, and all except Used by entire industry for a long time could have yielded extensive two-sided discussion.  The first model provides this for Necessary for the industry to continue.  Both models do a nice job with Affects Outsiders?, Certainty, and Reasonableness, under which you might have discussed a wide range of concerns, including:
· Whether it’s a good idea to protect charities more than commercial advertisers?
· Free speech concerns?
· Whose labor should be protected and to what extent? 

· Matter if it makes it difficult to market a product (like BB’s program)? 

· Fair to view copying as form of fraud/deceit?
Does the Custom Apply Here?  The models are less strong on this Q, but both provide some pretty good points.  Analysis might include:

· Was EG a “major component” of MERE ad?

· Does custom apply to BB ad:

· Where not major advertiser or on broadcast media

· Where gesture closely related to product

· Does custom apply to CA where not using EG in same way in ad (not as central; on tape; part of larger move, etc.
Question I:  Student Answer #1:  This was the strongest overall answer, with the best discussion of custom and a very solid discussion of escape.  The student displayed excellent skills, choosing topics well (LB’s labor/industry is the only major issue I thought was missing, providing thorough two-sided argument on almost every topic addressed, making very good use of the facts, and making virtually no misstatements of fact or law.
First, we need to decide if the custom should be given the weight of law (Swift, Ghen). Then, we need to decide if LB lost rights when the EG escaped. Not a FP case, b/c told so in instructions.
Custom should be given the weight of law if it is reasonable, used by & necessary to the industry, does not affect outsider's understanding of the law, and if it promotes certainty. (Swift, Ghen).
Promotes Certainty? Swift upheld a custom that was more efficient than the law at the time for deciding who first established property rights b/c it allowed for greater certainty in the result, which would reduce quarrels and increase ease of administrability (FP case, but idea relevant here). Here, L would argue yes, because the custom does not require that intent to use the major component of the ad is necessary, and it need only be a close imitation. C & B would counter that this does not promote certainty, because FOX and NBC, two major networks, did not think that the custom was violated. [MAF: might be clearer on why there’s uncertainty] L will counter that the EG is a major component of the MERE ad (which has elbow in the name), because it is L's notorious signature.
Used by/Necessary to Industry? Ghen upheld custom as law b/c without the custom, most whalers wouldn't get their whales since they sank and turned up somewhere else 3 days later. Here, custom has been used by the industry for a long time, by almost all the ad agencies and networks. C & B will argue that it is not necessary to the industry, b/c if other people use major components of MERE ad, it does not deprive MERE of the use of its ad. Furthermore, violation of custom will probably not stop people from starting charitable organizations. L will counter that it is necessary, b/c if people are using the major component in their ad for-profit, consumers might be more likely to buy the product thinking they're donating to charity, and therefore violation of the custom could be akin to sapping contributions to MERE or other charitable organization for personal profit.
Outsiders knowledge & effect? L will argue that, as in Ghen, where outsider could have known of the custom if wanted to b/c distinct to industry and would need to consult expert in process of selling whale, outsiders should be held to the custom b/c if one wants to put out an ad for a product, would probably consult an advertising expert who would know of the custom. B will counter that did not know of custom b/c custom applies predominantly to TV stations & B advertised on internet, and did so of his own accord (assuming, facts do not explicitly say). With the rise of do-it-yourself advertising on the internet, more and more ppl like B could be popping up with products and self advertising on the internet, where it is cheap to do so, and so to hold this custom as law would produce too many externalities that would affect people not assoc. with big network stations and advertising agencies (Demsetz). C was not an outsider to the industry, as a popular sports drink would not be a novice at marketing, also would not execute multi-million dollar contract without experts or expert knowledge involved, so would probably not be unfair to hold C to the custom b/c would probably be considered an expert insider who knew of custom (or at least an insider associated with experts who should've known). Albers. Bartlett. Swift.
Reasonable to apply Custom as law? Swift looked at whether it was reasonable to uphold custom as a rule. L will argue reasonable to uphold as law, b/c otherwise there would be nothing to stop ppl from for-profit companies using advertising to their advantage. This is an important industry to protect b/c of the nature of the industry (in this case, MERE is providing more suitable living space for foster children, which outweighs the need to sell more sports drinks). Custom promotes certainty and easy administrability of rule. W/o custom, administrative costs in policing people from using parts of the ads would be prohibitive, b/c would likely have to prove wasn't accidental to use, or that use of ad (in this case EG) was not similar enough to original ad to constitute taking it. B will say unreasonable to apply b/c of the high externalities created for those self-advertising as a result of the rise of the internet who would not have knowledge. C will say unreasonable b/c lack of certainty now (see FOX, NBC above). C will also argue that not reasonable in this case b/c people are unlikely to think that the drink is being sold for non-profit purposes. L will assert that the necessity of the custom as a rule to uphold the integrity of the charitable organizations will override the effect on outsiders, and rule is more certain than anything else available.
Conclusion: Custom probably should apply in case of C, b/c insider to industry and should be fully aware of it, and custom is necessary b/c people might think some proceeds are going to MERE if recognize the gesture, and C holds a wide audience. Custom should probably not apply to B, b/c custom does not specifically apply to the internet, and b/c he self-published ad w/o need for industry insider.
Escape:  NL/Marking Mullett says that an animal is at NL when it is free to follow the bent of its inclination and to provide for itself, free from artificial restraint. This is b/c a subsequent finder would have no way of knowing that animal had prior owner. Here, the EG might be considered at NL when it is passing from person to person, without any disclaimer or notice being given as to prior ownership. L would argue that the EG was not at NL because it was well known throughout the sports and TV world as his signature gesture, and this marking was an artificial restraint, like the parted crest in Manning, or the tattoo in Albers. B will counter that the EG escaped when he and L were in college, before he was well known, and that at that point it was not significantly marked, and there was nothing restraining B from using the gesture [MAF: except that almost nobody could do it at that time]. C will argue that the markings in the cases above were physical and tangible, and a reputation should not apply in the same way, b/c the reputation is not apparent when viewing the gesture as the crest or tattoos were. When C used K's footage for the ad, ppl could look at it and think it were possibly her move.
F's Knowledge/Notice/Pursuit Conceding that even if the EG were at NL when K used it, this still does not mean that OO loses rights. L will argue that like in Kesler, where the fox was not at NL b/c although could provide for itself, was closely pursued, L closely pursued his gesture when he tweeted referencing K after the game, and made his supervision known. C will counter that his tweet did not give notice to K that the EG was his, and this was similar to putting the SL on the island in Mullet-- not enough of a restraint. C will argue that L didn't do all that was reasonably necessary to prevent the escape, as the whalers in Taber did before they left the whale anchored, and this might amount to abandonment. L might counter that the EG was not used for profit by K, so no notice was required to her, and that as soon as he realized that C was using it for profit, he pursued them and did all that was reasonably necessary to get it back (injunction). Manning. Taber. Bartlett. Also, L will argue that court would not want to reward a finder who is not innocent, as in Albers, where the F was a part of the industry and should've known that the fox had a prior owner. C is a sports drink, and would know of L and the EG since he is a very popular pro Basketball player (not clear from facts, but maybe C even has an advertising contract with L? Or maybe another sports drink). L probably has stronger argument here.
Maybe not as strong against B, b/c B was maybe an innocent finder b/c not part of the industry, and acquired the EG years before. Although there is an issue as to when B actually did acquire the EG, b/c though he had an intent to pursue the EG, he could not physically do it until years later. It is not clear how much Time passed b/t the time B learned how to do the EG and when he posted it on the internet in his ad. If not much time passed before B posted, then stronger case for L, b/c like the OO in Manning, a short time passed b/t becoming aware of B doing the EG, and bringing suit against him to recover the EG (enjoin from use).
In Mullett, it was possible that the court felt that it would not be fair to return the SL to the OO when the F had expended a significant amount of investment caring for the SL for a year before the OO became aware and went looking for it. Similar here, B may try and argue that he acquired the EG when it was at NL in L's college days, and that he expended a significant amount of time and money researching the diet and exercise program necessary to recreate the EG, and that his life's work depends on doing the EG in order for the product to be marketed usefully. L would still argue that there was no way for him to be aware that the EG had escaped and was in B's possession until he could actually do it, and he reacted as soon as he became aware that the EG was being used to advertise a product for profit.

Conclusion: Assuming L could have the property rights to the EG in the first place, and even conceding that the EG escaped, L probably did all that was reasonably necessary in order to retain property rights in it against B and C, under the ACs. Given the policy reasons for the custom, would probably override the effect on outsiders, so would probably apply to B as well as C. [MAF: Room for more defence of these points]
Question I:  Student Answer #2 (Escape Issues Only):  This was the best answer in the class on the escape issues, with real two-sided discussion of all of the key factors as well as taming and natural liberty.  The marking and abandonment discussions are especially strong. 
If the court does not follow custom, we can use the AC to determine if L-Bow retains sufficient property rights in the gesture:
Marking: Like the fox in Albers, L-Bow's (LB) gesture was well-known in the industry. Surely lots of other TV and ad companies had seen his move on TV. Also many people outside of the industry had probably become aware with his gesture either from watching basketball or likely from seeing the MERE ads on TV. This marking would give notice to a F whether in the industry or not. Like the marking in Albers but unlike the marking in Mullett, the gesture here was man-made and not something that might have been a natural occurrence. THe gesture was strange and marked by this uniqueness--It would not be so easily marking if for example LB's gesture was to fake sneeze twice. This gesture is clearly distinguishable and unique. This will likely work in favor of LB. However, unlike the marking in Albers which was permanent, this mark is probably not permanent. The marking is only noticeable when the person performs the act. The act's marking is that it is so unnatural--and so although this is strongly marking ownership and uniqueness, it is probably not as strong as Albers since it is not quite as permanent. It is however, important to note that the mark and the gesture are both intangible unlike Albers, therefore the mark WILL be permanent for so long as the gesture is done because they are inseparable from one another. BB and Cane-Ade have a good argument that the marking of the gesture was not sufficient because it does not show explicitly who the owner is. Furthermore, the marking is inseparable from the actual thing in possession (gesture) itself which may weaken the marking because the marking does not show concrete ownership like the tattoo in Albers may have, but simply shows uniqueness without any indication of who owns the gesture (absent, of course, finder knowledge or some other way of knowing--which the Finders both had here).
Finder’s Knowledge: LB has a good case here for finder's knowledge. Both Cane-Ade and BB knew tht the gesture was marked distinctively and that LB had an interest in it. They both knew (and even if they did not, should have known) that the gesture was owned by LB. Not only would they have likely seen the MERE commercials but also basketball is a popular sport and a sport that Cane-Ade is clearly involved and aware of since they use other B-Ball players in their ads. Basketball and TV, like the fox fur industry in Albers, are both very popular nad well-known in the USA.
Abandonment: CA and BB may say that LB effectively abandoned the gesture because he knew others had used it. In fact, he knew that KG had used it before and only congratulated her. In Mullett, abandonment was claimed (though not decided) when the OO left the sea lion on an island and then did not continue in pursuit of it. Because LB was aware others had used his unique gesture, it could be said he abandoned it. This can be rebutted by LB by saying that he had effectively Tamed the gesture. In Manning, a canary was tamed because it responded to its name. In the AC the OO is rewarded for taming an animal because it shows investment and also because it shows that the OO was doing something to help prevent the animal from leaving and not returning. [MAF: really AR, not taming.] Here, LB could be said to have tamed the gesture through his use of writing and tweeting and congratulating fans and people when they can successfully do his gesture. By reaching out to the people who are doing the gesture (and thus the people who are 'in possession' of the gesture) right away (Short Time) LB is calling the gesture back to him! The gesture could be said to be escaping every time someone else does it, but LB calls the gesture back to him simply by reaching out to these people and congratulating them and letting them know that he knows he OWNS the gesture. In a way then, this could be seen as some sort of borrowing since LB tells them (by sending the congrats) that he knows he is the OO and that he knows they are using the gesture (in possession). This act by LB effectively calls the gesture back to him and means that the F is not owning and obtaining property rights since LB is asserting his rights to the F every time he congratulates them on doing the gesture.
Industry/Investment: Here, like in Albers, there is a strong need to protect the gestures because the OO is often going to be using their gesture to promote some sort of business or even a charitable organization. The use of gestures in ads/tv is common and it is also LUCRATIVE (like in Albers) therefore there is a stong need to protect OO. In fact, one could argue that the tv/ad business is not only far more lucrative but also far more Far-Reaching than the fox fur industry due to technology and the ability of gestures to 'travel' through technology since they are intangible objects. Furthermore, the OO has probably invested a substantial amount of time and energy into creating their unique gesture [MAF: really no evidence of this] and we should want to protect the Labor of the OO. Cane-Ade and BB might argue back that this instance is very different from Albers because the gesture can be used by more than one person or company at a time (in sharp contrast to the fox pelt in Albers which could only have one owner unless it was cut in half). The finders here might argue that the industry can go on with more than one person using the gesture and that it is not 100% necessary that only one person use the gesture at a time for the industry to thrive and survive. This argument could very well be persuasive since OO has been deprived of nothing except exclusivity when Finders use his gesture.
Return to NL: In Mullett, the sea lion was said to return to NL when it was free from artificial restraint. Here, artificial restraint could mean that the individual performing the gesture can keep it in/out of them via their bodily actions at any time. This would mean that LB is the owner of the gesture so long as the gesture is being performed through his acts. This would also mean that the fans and people doing the gesture have not returned it to NL. IT may have escaped, but it was not returned to NL and also LB is sending them fan mail showing taming and also acknowledging his ownership to them. The return to NL then could be when the act was able to be done without the voluntary act of another. For example, when the act is able to be REPLAYED. While LB's replaying of the act might be OK--since the gesture is tamed and he can call it back to him. Another's replaying of the gesture might not be OK, since LB cannot call it back to him every single time the act is being done. For example, if the act is on TV being replayed daily on a commercial it might not matter because then LB can reach out to anyone else doing the act and show that their doing the gesture is still not free of NL. IT wouldn't matter that LB's act is free of NL Because he was able to call it back to him. HOWEVER, if someone else did the act and was able to replay it on TV (like the Cane-Ade ads OR like BB's internet replaying) then LB would NOT be able to possibly reach out to them every time the gesture was being done and the gesture would no longer be tamed! THus it would have resorted back to NL. Here then, the act would not have been at NL when BB and Grinder did the acts--But their putting the acts on the tv/internet will have put it to NL. The NL would only matter at the time F found however, so then Grinder and BB would both be bad finders because the gesture was not at NL when they found because LB reached out to them and called the gesture back to him through his taming by tweeting to Grinder and perhaps by some other congratulations to BB. By this analysis, LB would probably retain ownership rights since both finders would be bad finders.

BB and Cane-Ade could argue back that the gesture had returned to NL as soon as LB put it on TV with his ads. This is probably a weak argument though since LB did everything in his power (see Ghen)  to keep the gesture contained and to keep property rights in it. It may be difficult for LB to stop another from doing the gesture but he can and did reach out to people who did the gesture and informed them of his O-ship rights and that he was aware of their use. It does not seem fair to punish LB when he did everything in his power to keep the gesture under his control.
Pursuit: Kesler indicated that pursuit could be enough to keep an animal ferae naturae from returning to NL when the OO was a short time/distance following and also was able to show that they were in hot pursuit. Here, BB & Cane-Ade can argue this point to try to prove their own finder ownership rights since they can say that LB had never caught the gesture before. LB could argue that he had done this when Grinder first did the move on TV by reaching out to her and showing his interest in the OO rights of the gesture. Cane-Ade and BB could argue back that this was not the same because the gesture had already been done by Grinder on TV and he had an opportunity there to caught it again and make her stop performing the gesture on TV but he did not! This would be a good argument for Cane-Ade and BB.
Conclusion: LB will have effectively lost property rights when the gesture returns to NL. Here, that was likely (as shown above) when the gesture was first done on TV and replaced and removed from the artificial restraint of a human body. The two sides will have to argue back and forth to show whether LB's efforts at taming and calling te gesture back to him are enough to show his own interests and if he should have intervened the first time Grinder did the act on TV. Cane-Ade can also argue (quite powerfully) that LB effectively abandoned the gesture by allowing Grinder to do it on TV. Even though this was not on an advertising commercial, he should have known it was her exercising her ownership rights as F on TV and should have intervened.  However, with marking, industry, and Finder's Knowledge in favor of LB he may likely win. BB and Cane-Ade have a chance of winning if they can succesfully argue that LB's taming was not enough and that he abandoned the gesture by not immediately informing Grinder to stop performing the act on TV. [MAF: not a lot new in conclusion].
Question I:  Student Answer #3 (Custom Issues Only):  This was probably the second best discussion of custom (after the 1st model).  It includes pretty good work on whether the custom applies and nice solid two-sided discussion of the Swift/Ghen factors, especially reasonableness.
Custom as Law:  In determining whether OO can get an injunction, first need to think about whether custom should apply. Ghen and Swift provide several factors for determining whether custom should or should not apply. The custom is that ads for ordinary products cannot use or closely imitate parts of ads for charities.
Scope/Outsiders: In whaling cases, court considered custom that is limited in scope and that does not affect outsiders to apply. Here, limited to American advertising agencies and broadcast networks. While it is unlikely that manner outsiders will be affected by the custom, given that companies advertising products and services will likely hire experts (advertising agencies) to help produce their ads. But perhpas not all companies can afford to use an advertising agency? With the advent of technology and youtube, many start ups are resorting to their own efforts to advertise. These co's are likely to be affected if they aren't aware of the custom and develop an ad on their own which closely imitates a charity organization's (CO) ad. BB for example, is a small start up company who is advertising using grassroots means.
Certainty: Courts consider custom that is more certain to be more applicable. Unclear based on facts whether the custom provides certainty. In cases where it is clear that ad uses a major component or closely imitates then the outcome is clear. But these are soft tests and can be argued either way. If ad doesn't use any aspect of CO's ad, then custom and outcome also very clear. In fact, evidence here that already being disputed as between ESPN and ABC, who refused to air, and Fox and NBC who disagreed that ad violated the custom. Probably not enough certainty with the custom.
Use/ Reliance: Use and reliance on custom is evidence that it is strong custom and that it has been observed for many years. Courts are generally hesitant to disrupt a custom that has worked to limit quarrels and litigation. Def. has been used by many for several years. Almost all American agencies and TV networks have adhered and relied on the custom.
Necessary for industry to exist: In Ghen, court noted that if the custom wasn't adhered to, then likely no one would invest in participating in the industry and the industry would cease to exist. This would leave society worse off (because they wouldn't have as much blubber). Therefore, they applied the custom in order to protect the existence of the industry. Here, the custom is likely not necessary to protect the not-for-profit industry. Just because other companies can't use pieces of their ads in their own advertising, doesn't mean not for profits will cease to exist. Not for profits, for one, do not compete with for profit companies in anyway, so even if unethical or some consumer confusion, custom not necessary in order for charities to continue on.
Reasonable:  Generally the courts in Ghen and Swift consider the reasonableness of the custom before applying it. If the custom is deemed reasonable, then it will more likely be applied. Here, custom seems reasonable because generally a good thing to promote ethical behavior and to protect charities. If purpose of custom is to not confuse consumers, then the custom will likely help in that arena. However, if purpose of custom is to protect not for profit's (NFP) interest, then the custom may not reasonably matter since it is unlikely that people who are donating or willing to donate to a particular NFP would change their mind just because they see another ad with similar content. (NFP's may argue ads by for profit companies that are similar hurt their reputation making donors less willing to donate). But however, doesn't seem like this is the purpose. Facts clearly state that customs is based on the belief that it is unethical for for-profit co's to take advantage of charity efforts. Seems like purpose is to prevent for-profits from getting a free upperhand, which seems to be reasonable.
If custom is law, will the court apply it here? Here, if court feels like the purpose of OO seeking injunction is to protect the goodwill of EG, based on his statements at the press conf. and given EGs association with a CO. This wouldn't seem to be what custom is meant to protect. However, if court takes OO's spoken works regarding his wanting "to protect MERE" then should invoke custom, since that may be one of the purposes of the custom itself (to protect COs). Likely the court will apply second purpose since coupled with the fact that consumer product and services cos are the ones that are perhaps "guilty" of violating the custom.
If apply custom, will BB be enjoined?  EG likely to be considered a major component of BB ad given it is the centerpiece of the shot. Also coupled with the fact that BB's products are EG-centric, adding to the likelihood that people may associate BB's co with MERE. Court relying on custom, likely to enjoin BB from using footage of EG on his website.
If apply custom, will Cane-ade (CA) be enjoined?  CA less likely to be enjoined because less closely imitates MERE's ad. Here, it’s not a single shot of KG doing the EG, but a complete shot of her slam dunk. Plus, Cane-ade not an EG-centric product, so less likely people will confuse CA with MERE. 
