2007:  Fact Pattern L (Uninhabited Island)
Professor’s  Comments:   As is typical for Question II, I rewarded answers that stayed on task, that identified more of what I saw as the key differences between animals and islands, that provided thoughtful discussions of similarities and differences and/or the legal tests, and that addressed the pros and cons of some plausible alternatives.  I also rewarded answers that had significant discussions of the first possession issue, which in this problem was much more important than escape.  There were fewer very strong answers than has been true in the past few years.  Below, you’ll find some detailed discussion of staying on task, of key differences, and of alternatives.

Staying on Task:  I was looking for the following indications that you understood what you were asked to do in Question II:

· Ideally, you would discuss whether the legal tests from the ACs should apply, not just whether they could.   Similarly, you would explain why the similarities and differences you identify matter.  
· Ideally, you would keep your focus on whether the ACs were useful tools. Some of you instead slipped back into the analysis appropriate for question I:  discussing whether P or M should win.  Note also that, as I stated repeatedly in class and in the review session, a discussion of whether the court should apply custom using the factors from Swift and Ghen belonged in Question I.  

· Ideally you should provide two-sided argument at every stage of the analysis:  strengths and weaknesses of using the legal tests; factual similarities and differences; pros and cons of any alternatives.

· Ideally, you’d discuss disputes over unclaimed islands generally and not just this fact pattern.  

Key Differences Between Animals & Islands:  Here is the list of differences I thought were especially worth discussing:  

· Animals are alive; islands aren’t.
· Animals have volition & movement; islands move extremely slowly if at all. 
· Animals have finite, relatively short lives and animal products often are useful only for a short time;  islands generally are available as resources for nearly infinite periods of time.
· Islands are much more readily divided among two or more “hunters,” who can use different parts of the island simultaneously without controlling all of it.

· Almost all islands are much larger than even the largest animals. 

· The value of the resources available on an island are likely to be much greater than was true even for the whales. 
· Islands can have non-economic value as cultural heritage or as a residence that were not present in any of the animals cases. 

· Because of the remote nature of uninhabited islands and their size, it may be much more difficult to enforce any set of rules (and even to maintain control) than is true for most animals scenarios.

Alternatives: Ideally, your discussions of alternatives should have focused on plausible options, should have considered disputes about islands in general (not just Arynisha), and should have addressed both pros and cons of each alternative you identified.  In addition, I was looking for alternative rules to decide ownership as opposed to merely identifying a specific tribunal (like the U.N.) for making the decision.  A few points regarding specific alternatives: 
· Registration System:  Many students did some variation on this.  Note that the custom here is a kind of registration system, which some of you sensibly suggested could be improved by better forms of notice.  

· War/State of Nature:  In most contexts, “whoever is strongest, gets it” is not really a plausible alternative.  However, in this context of international conquest and recognition of claims, it is always a possibility and could usefully be considered here as a worst-case scenario.

· First-in-Time: As we have discussed, this is really a class of rules and not a single alternative.  Here, you need to discuss what kind of “first” ought to be relevant:  discovery, public claim, use of resources, residence, control, etc.  You also should recognize that the first possession ACs are examples of first-in-time rules.

2007 Student Answer #1:  Based on the rough point system I used to score this question, this was by far the strongest answer I received.  The student identified almost all the key differences on my list, engaged in smart thoughtful discussion of similarities and differences, provided solid two-sided discussion of three plausible alternatives, and added a helpful concluding paragraph.

Differences/Why legal tests don't work


Islands are different from animals because it is much easier to divide ownership of an island. This is clearly seen in the case at hand where P was occupying one end of A and T was occupying another end and neither was ever in direct conflict w/ the other. Animals are entirely different, you can't really split up a fox you just killed and divide its pelt among fellow hunters. That would be impractical and futile. Because islands can be divided, different rules are needed. Essentially rules that allow for joint possession and flexibility w/ regards to the facts. Certainty is greatly needed to determine AC conflicts, but is not as essential when it comes to islands.


Islands don't move: well at least they don't move of their own volition, meaning their movement is not unpredictable like the movement of animals which have instincts and will try to escape their pursuers. It would be an interesting sight if an island somehow moved as to avoid having people settle on it. It is possible for islands to move based on geology, but such movement takes considerable amount of time and is easily tracked. AC conflicts require certain rules because of animals' unpredictable nature. This seems pointless for islands. It is for this reason that factors related to "making escape improbable" (Liesner) and "maintaining pursuit" seem irrelevant. How can you really keep an island from escaping? It would be illogical to say that you'd have to be present on the island at all times to keep it in your possession. That would be like saying that if you leave your house for the weekend you may have to worry that someone will think you're not keeping your house under sufficient control, have abandoned pursuit and therefore the house may be up for grabs. Because islands don't move of their own will, and can be tracked rather easily, applying AC seems irrational and will serve no particular policy purpose.


Islands are not living: Similar to above, except that it directly relates to factors involving "mortal wounding" and "entrapment". Because islands are not alive and not moving, AC does not apply well. Animals are typically being pursued to be killed (for food, fur etc). Islands are likely being pursued for some purpose that would aim to keep the island "alive" or sustainable. It would be crazy to say that you have a better right to possess an island because you have mortally wounded it by completely paving it over. That would be the clearest act for Rose to establish property rights over the island. A paved island is an owned island. Take away the trees and build condos and no one would doubt your ownership of the island. But is that the kind of policy courts want to encourage? Doubtful. In a world where sustainable development has become all the more important. Factors like these should not apply to unowned islands because they would encourage people to overdevelop to prove ownership and to take away whatever life is present on the island at the point where it is at natural liberty (perhaps untouched by human hands). 


Islands are much larger than animals: How can one establish certain control over an island? Build a wall around the whole thing perhaps, maybe that would amount to entrapment, but that seems excessive and wasteful again. The problem is that w/ most animals, a pursuer will know if other pursuers are around and chasing the same animal, w/ an island that becomes much more difficult. In this case, the island was somewhat small, but still 11 miles from N to S and P and T were able to reside 11 miles apart for sometime w/out crossing each others’ paths. There is no purpose to apply animal cases to something this large and difficult to control. No one could ever really know that they have exclusive possession of an island. In fact, there could be natives living deep w/in the interior that no one is ever aware of. Does that reduce the claim to possession? It probably would if the natives tried to claim the island later. No certainty is provided in the animals cases for islands, it would seem that unless one took drastic measures in changing the island to fit personal needs that ownership would change hands continuously or never fully be established because no one would ever have a claim as strong as the pursuers in Liesner, or the fishers in Shaw.

Similarities/Why legal tests do work


Labor is wanted: Rewarding useful labor will always be a valuable tool when dealing w/ conflicts regarding anything of value that needs to be acquired one way or another. Islands are clearly valuable (arguably much more valuable than most animals, even whales). Society will want to reward labor that is beneficial relating to settling on islands as well as pursuing animals. This factor is also flexible enough that it allows for the specific concerns surrounding islands. If society wants to promote sustainable development, then it can choose to reward people who settle on islands in the most sustainable way. Society wouldn't have to reward the person that paves over the whole island b/c clearly that kind of labor is ineffective in the long run and although it may serve the purpose of providing others w/ notice of pursuit it would do this through a highly unwanted mechanism and w/ a great deal of undesirable consequences. Labor arguments are left open enough in the animals cases (Pierson, Shaw's imperfect nets) that they are still applicable to deciding ownership of islands.


An intent to abandon can be shown towards an island like towards an animal: This factor can also be helpful b/c settlers may in fact choose to abandon an island they originally settled on and in that event, their original claim should not remain forever, preventing others from migrating to the island and beginning their own settlements. The intl system would probably want to encourage the settlement of such islands (assuming such settlement is not destructive, but beneficial). Perhaps resources on the island would better a nation's economy. In this case, the island is suddenly highly sought after because it contains substantial reservoirs of petroleum. Resources should not go to waste, at least according to most of society and the intl system, so the animals cases can help when it comes to applying a pursuer's intent to abandon. Possession is established when a pursuer maintains sufficient control and shows no intent to abandon. (Liesner). Sufficient control is arguably helpful at best, but not if taken to mean sufficient w/in the context of reasonable use of an island. Islands are not animals, they are not a nuisance (foxes in Pierson), so society doesn't want to encourage their immediate destruction. However, society would probably want settlers to reasonable control their island and provide notice to others of their claim, if only for the purpose of not causing someone else to waste a considerable amount of labor in investing in an island that is under someone else's claim.

Alternatives


Intl. Registry of Islands: Registration systems are costly, and most likely impossible to use w/ regards to wild animals. But in the case of islands, which are possible of great value, the cost seems worthwhile. The intl. system (through the UN perhaps in conjunction w/ leading intl geologists and cartographers) could devise a registry system listing all unowned/unclaimed islands. When I say unclaimed, I mean w/ regards to common knowledge (if there is some unknown tribe on the island that would be difficult to deal w/). Nations in proximity to the unowned islands would be given 1st pick to claim those nearest them. In this case, T(part of M) was the nearest nation to A, so T(M) would have been offered the first opportunity to claim the island (as soon as it was placed on the registry). If the first nation declined to accept, then the next nearest nation would be offered ownership. This seems good in theory, questionable in practice. The UN probably has enough problems at this point to be dealing w/ an intl registry of islands. Administration would be costly and difficult and dealing w/ problems of native tribes would also be a challenges, unless once discovered they were offered first claim of the island. Either way, this would be a much more difficult plan to allocate property rights in the islands than using AC. However, w/ some tinkering, it may be worth it due to the value of islands as compared to animals


First in time: Whoever settles the island first (meaning builds at least one reasonably sized settlement on some portion of the island) gets possession of the whole island. Easy to administrate, cheap to enforce. People won't litigate the issue because as soon as they see some nation building on an island, they will stay away most likely. Problems in that it might cause chaos if everyone tries to claim an island like A by building a settlement as rapidly as possible. Could also lead to destructive behavior. Who would enforce the activities in these islands? they'd have to policed to keep nations from sabotaging each other in all likelihood. 


No ownership of islands: May seem drastic, but might be the most fair. Under this system, islands would remain absolutely unowned by govts or individuals. People would be free to make use of a portion of the island, but people would not be permitted to extract any resources from such islands that would leave the island unsustainable. The islands could be monitored by a intl environmental organizations. The problem would come w/ islands like A that are found to have valuable oil, who would get the profits from the oil? That would be problematic, unless any resources would be extracted and maintained by intl organizations and later equally allotted among nations who had a part in the process. Like M would be allotted a substantial portion of the resource value for uncovering the resource, but P would also benefit simply by their presence on the island. Probably also difficult to administrate at least when it comes to islands that are hosts to valuable resources.

Should AC apply? None of the available alternatives appear to be particularly practical, but due to the immense value of islands and the need to avoid conflict over them, the first alternative of the Intl. registry may be the most appropriate, and w/ some alterations would serve it's purpose a great deal more than straight application of AC, which seems to serve little function in furthering policies related to intl island allocation and development. 

2007 Student Answer #2:  Although a little less strong than the first model, this answer also has a good sense of the task here and includes some thoughtful discussion of legal factors, key differences, and a plausible alternative.

Similarities: Markings: The islands are similar to animals in that they were once unowned and can be marked by ownership. The animals cases are good tools because they respect markings and use them as a sign to determine previous ownership. As in Albers, a man cannot capture a grizzly bear in NY or Chicago; when an object has clear indicia of ownership, people must respect the claim that it is originally owned. If an island is marked by claims of ownership, we don't want anyone to be able to put their flag down and claim the island as their own. Since the animals cases respect markings to show prior ownership, they would be good tools to deciding property rights between P and M. 


Deference to Custom: The animals cases are also good tools because they address when to resolve property disputes by deferring to custom. This case is similar to Swift where one crew tried to claim rights to a whale by loose interpretation of a custom. We want to enforce custom, but we want to enforce customs that are beneficial to industry and that prevent against fraud and deceit. Here, we might want to give property rights to M because P unlawfully interpreted the industry's custom. The animals cases provide tools for analyzing when to defer to custom such as if it embraces the entire industry and if it will promote the industry. These tools are helpful in this situation because we have to deal with a custom and decide whether or not to enforce it.  


Reward Labor: The animals cases seek to reward efficient labor. This is a good tool in resolving this dispute because we would want to reward the labor that shows signs of possession and prevents against unjust claims. Rewarding labor is a good way of solving this dispute because it protects the party that did the most efficient work in demonstrating their right to ownership. Rewarding efficient labor could be a good tool for resolving many kinds of disputes. 

Differences: The Animals Cases might not be such a good tool because islands have many differences from animals.

Immobility:. Many of the animals cases create rules governing acquisition of property rights based on the facts that animals move and can escape or be let loose. Here, an island cannot slip from the grasp of its owner. It is difficult to determine when an island has been 'mortally wounded' since it has no life span, and it is also difficult to determine when and island is being placed under the control of its owner so that escape is improbable if not impossible. Is escape defined by the possession of the island by another? Can 'escape' occur as the result of war? If so, it might never be certain when an island is under sufficient control by an owners or when owners are preventing reasonable precautions to prevent escape. 


Islands are immortal: Islands have a much longer life span than animals; they can be claimed to live indefinitely. The animals cases may not be good tools here because they sometimes take time and distance into consideration (Albers, Mullett) and almost always result in the death of the animal. Since an island's existence is indefinite, there is a longer time period open for conflicting claims to ownership. In this example, the island was inhabited by ancestors of M for centuries. They may find it unfair for another group of people to come in and claim 'P's' island as their own just by building a lighthouse and announcing a claim. The animals cases generally resolve disputes that took place over a few days, not a few decades, and so they may not have good rules adapted for these long-term situations.

Islands are communal by nature: Many islands are large enough to be inhabited by multiple peoples. The animals cases generally refer to distribution of property rights to one, small object between two parties. Different rules may be necessary to determine property rights of formerly unknown islands because they have resources that can be shared by parties and they may have multiple parties making claims. Also, after animals cases are resolved the disputed object (usually a pelt or whale blubber) disappears on the market, but here the island remains in one place where the parties can find it again. It can be repeatedly subject to claims if there are not definitive rules governing ownership. For example, here the parties are both using the island for their own purposes for many years. This would be an impossibility in the animals cases. This makes it harder to provide tests of clear notice and markings because, although they are good tests in certain respects, it is possible for many people to claim that they have sufficiently marked an island. Marking an island doesn't just consist of putting down one flag, or one man-made mark; it is not especially helpful to compare a tattoo in the ear of a fox with markings that you could make on an island. An island could have multiple marks by different owners over time, and each of these claims would have to be evaluated. 

International Scope: The animals cases also differ because they help resolve disputes within small industries. Here, we are dealing with the international community. We might not want to use tools that would be more helpful on a smaller scale. We have to take into account the relevant audiences. Although inhabitation is a pretty universal marking, it may be difficult to enforce other tools because we aren't dealing with a narrow region but on an international scale. People might use different marks and notice and may have trouble communicating claims initially due to language barriers or varying customs.

Tests:  Deference to custom within and industry would be a good test here because it seems fair for a nation to claim ownership of an uninhabited island by announcing its claim and allowing for reasonable objections. The animals cases often allow for deference to custom and so they might provide a good test here.

Alternatives: In determining property rights to unclaimed islands, we might want to award property rights to the first group of people to inhabit an island. This is similar to the custom used in the fact pattern, except they allow for claims to uninhabited islands without requiring habitation. It might be easier for property rights to go to the first group of people that live on an island, and claims by foreigners not living on the island will be rejected. If countries want to claim islands for specific resources, they should have a population living there. The problems with this test are that it might be possible, although rare,  for multiple parties to simultaneously inhabit an island. If this were to happen, there would have to be another test enacted. Perhaps, property rights would be given to the most needy group or one that had a historical claim to the land in the past. Wars between the two parties would not be an acceptable means of determining property rights. We would not want to encourage bouts of strength and military power to determine ownership of an island. In order to avoid the possibility of war, we would enforce the first in time rule so that newcomers to an island would know just by seeing other people there that they had no chance of ownership. They may be able to engage in trade and visit the island, but they would have no property rights to the land. 

